IN THE CONSTITUTIONAL COURT OF SOUTH AERICA

CASE NO.
In the matter between:
STUTTAFORDS STORES (PTY) LIMITED First Applicant

(First Appellant a quo)
STUTTAFORDS INTERNATIONAL FASHION CO Second Applicant

(PTY) LIMITED (Second Appellant a
quo)

THE GAP, INC Third Applicant
(Third  Appellant a
quo)

GAP (APPAREL) LLC Fourth Applicant
(Fourth Appellant a
quo)

GAP (ITM), INC Fifth Applicant

(Fifth Appellant a quo)

and

SALT OF THE EARTH CREATIONS (PTY) LIMITED First Respondent
(First Respondent a

quo)

KINGSGATE CLOTHING (PTY) LIMITED Second Respondent
(Second Respondent
a quo)

PAUL VIVALDI FASHIONS (PTY) LIMITED Third Respondent
(Third Respondent a
quo)

AFFIDAVIT IN SUPPORT OF AN APPLICATION FOR LEAVE TO APPEAL IN
TERMS OF CONSTITUTIONAL COURT RULE 19

I, the undersigned

JULIE GRUBER

do hereby make oath and say that:



1.1. | am Vice President and Deputy General Counsel for The Gap, Inc., a

corporation of the United States of America.

1.2. The facts contained herein are within my personal knowledge, unless
indicated to the contrary by the context thereof, and are true and correct.
Insofar as | make comments of a legal nature, this is done under the

guidance and advice of The Gap’s legal representatives in South Africa.

1.3. | am the same person who deposed to the affidavits filed on behalf of the
Third to Fifth Applicants, in the proceedings which have given rise to this
application for leave to appeal. | remain duly authorized to attest to any
evidence and to institute any proceedings on behalf of The Gap, Inc., Gap
(Apparel), LLC and The Gap (ITM) Inc (collectively referred to herein as

“The Gap”).

2.1. This is an application for special leave to appeal to the above Honourable
Court against the failure of a judge (his Lordship Mr Justice Basson) to

recuse himself. | am advised that Section 34 of the Constitution of the



2.2

Republic of South Africa, 1996 (“the Constitution”) entrenches the right of
a litigant to have any dispute resolved in a fair public hearing before a
Court. As will become apparent below, The Gap and Stuttafords did not, |
respectfully submit, have its dispute resolved in a fair public hearing. This
is a view which was in essence expressed by his Lordship Mr Acting
Justice Makgoka in a judgment handed down by him, on which | will
elaborate below. This is compounded by the fact that the learned Judge
Basson did not follow Supreme Court of Appeal authority in handing down
his judgment (and in fact found that the Supreme Court of Appeal had
erred in its handing down of a judgment which was extensively referred to
and relied up during the proceedings). His failure to follow the decision of
a higher Court is, | am advised, contrary to an intrinsic feature of the rule
of law. In this regard, | refer to the cases of Makhanya v University of
Zululand 2010 (1) SA 62 (SCA) at paragraph 66E and True Motives 84
(Pty) Limited v Mahdi & Another 2009 (4) SA 153 (SCA) at paragraph

100.

In addition to the aforegoing, it is in the public interest that not only should
justice be done, but also be seen to be done and with respect, the
compilation of a judgment from one party’s heads of argument without an
independent consideration of the other side’s evidence and arguments

does not create the perception that justice has been seen to be done.



2.2

2.3.

2.4.

2.5.

2.6.

It is important at this juncture to point out that the Applicants contend that
the issue of Judge Basson’s recusal is not academic, as concluded by the
Full Bench of the Northern Gauteng High Court, despite Basson having
left the Bench because should it be found that Judge Basson should in
fact have recused himself, this would vitiate the underlying judgment.
With respect, this was appreciated by Mr Acting Justice Makgoka, as

elaborated on in paragraph 4.5 below.

The circumstances under which the recusal application was brought will

be set out in detail below.

Suffice it to say, at this stage, that the Applicants had a reasonable
perception of bias on the part of the judge, as a result of the manner in

which his judgment was written.

The judge simply adopted one party’s heads of argument verbatim and did
not have regard to the pertinent arguments raised on behalf of the
Applicants. The Applicants reasonably apprehend that the judge did not

have a mind open to persuasion.

Mr Acting Justice Makgoka, who heard various interlocutory applications
between the parties including the initial leave to appeal, was alive to the

importance of a fair judgment reflecting a judge’s open mindedness,



impartiality and independence of thought. This is elaborated on more fully

below.

2.7. As aresult, the Applicants contend that they did not receive a “fair trial” as,

| am advised, is explicitly required in sections 34 and 38 of the

Constitution.

THE PARTIES

3.1 The First and Second Applicants are, respectively, Stuttafords Stores (Pty)
Limited and Stuttafords International Fashion Co (Pty) Limited, both
companies registered in terms of the laws of South Africa. The First and
Second Applicants were also the First and Second Applicants in the
application for recusal (which forms the genesis of this application) and the
First and Second Appellants in the subsequent appeal before the Full

Bench of the North Gauteng High Court.

(The First and Second Applicants are collectively referred to as

“Stuttafords”).



3.2.

3.3.

3.4

Stuttafords intend on relying on my affidavit in this application. In this
regard | refer to the affidavit of Marco Cicorio which is filed evenly

herewith.

The Third to Fifth Applicants are, respectively, The Gap, Inc., Gap
(Apparel) LLC (previously Gap (Apparel) Inc) and Gap (ITM), Inc., all
companies registered within the United States of America. The Fourth
and Fifth Applicants are wholly owned subsidiaries of the Third Applicant.
The Third, Fourth and Fifth Applicants were also the Third, Fourth and
Fifth Applicants in the application for recusal and the Third, Fourth and
Fifth Appellants in the subsequent appeal before the Full Bench of the

North Gauteng High Court.

(The Third to Fifth Applicants are collectively hereafter referred to as “The

Gap”)

The First, Second and Third Respondents are, respectively, Salt of the
Earth Creations (Pty) Limited, Kingsgate Clothing (Pty) Limited and Paul
Vivaldi (Pty) Ltd, private companies registered in terms of the laws of
South Africa. The First, Second and Third Respondents were also the
First, Second and Third Respondents in both the application for recusal as
well as in the appeal before the Full Bench of the North Gauteng High

Court.



(The Respondents are collectively referred to herein as “Salt”)

NATURE OF THIS APPLICATION

4.1.

4.2.

This is an application seeking leave to appeal the decision of the Full
Bench of the North Gauteng Division of the High Court, upholding the
refusal of a judge of first instance, His Lordship Mr Justice Basson to
recuse himself from any further proceedings involving the parties above,
following the hearing of an urgent application based on passing off (“the
interdict proceedings”) before the North Gauteng Division of the High
Court. An application for special leave to the Supreme Court of Appeal

was refused.

As indicated briefly above, the basis for the application for the recusal of
Basson J is the perception created by the manner in which he wrote his
103 page judgment, which consisted virtually entirely of a verbatim
copying of Salt’'s heads of argument. His judgment contains not an iota of
independent reasoning by the learned Judge nor does it deal originally
with a single argument delivered on behalf of The Gap and Stuttafords.

This gave rise to a perception, on the part of Stuttafords and The Gap,



4.3.

4.4.

that the learned Judge did not have a mind open to persuasion, as
required in judicial proceedings, and it furthermore gave Stuttafords and
The Gap an apprehension of bias on the part of the Judge. This,
concomitantly has the manifest result that Stuttafords and The Gap did not

have a “fair trial” as is explicitly required in sections 34 of the Constitution.

The interdict proceedings (to which | will revert in due course) were heard
over a period of three days. More than a month after the hearing, Basson
J requested all parties to provide him with their heads of argument in
electronic format. Six working days later, the learned Judge delivered his
judgment, a copy of which is attached and marked “JG 1” (“the Basson J
judgment”). | have been advised that Rules of the above Honourable
Court provide that in applications of this nature, attachments should be
kept to a bare minimum. | submit, with respect, that the extent of the
copying by the learned Judge of the heads of argument can only be truly
appreciated by having regard to the colour-coded judgment reflected in
“JG 1”. Itis not necessary however to read the Basson J judgment in any

detail and | will highlight a few salient statements.

The portions in red are taken from the main heads of argument filed by
Salt, the green portions are Salt’s replying heads of argument and the blue
portions may be described as the original writing of the learned Judge

The underlined numbers indicate from which paragraphs of the heads of



4.5.

4.6.

argument the judgment was copied. A full analysis of how it would appear

that the judgment was compiled is set out below.

An application was brought for the recusal of Basson J from any further
proceedings in the matter, which he refused. For reasons which | will
detail later, leave to appeal this refusal was heard, and granted to the Full
Bench of the North Gauteng Division of the High Court, by Mr Acting
Justice Makgoka (“Makgoka AJ”). In a detailed and reasoned judgment,
Makgoka AJ is highly critical of the Basson J judgment, using epithets
such as “disturbing” and expressly stating that the judgment falls short of
“the established principle” that it should “reflect an independent,
considered and balanced overview of the respective parties’ opinions”.
Makgoka AJ also states that a judgment must “reflect and manifest a
judge’s open-mindedness, impartiality and independence of thought”. He
also points out that when Basson J refused the application for recusal, he
repeated his conduct to a certain extent. A copy of his judgment is

attached and marked “JG 2” (“the Makgoka AJ judgment”).

The Full Bench appeal was heard on 11 September 2008 and some 18
months later a decision was handed down on 19 February 2010. Although
the Full Bench expresses its disapproval of “the practice of simply
adopting heads”, it dismissed the appeal. A copy of the Full Bench

decision is attached and marked “JG 3” (“the Full Bench judgment”).



4.7. 1t is respectfully submitted that the Full Bench erred for the following

reasons:

4.7.1

4.7.2

4.7.3

The Full Bench judgment states that the Recusal proceedings
are of academic interest only. Stuttafords and The Gap
respectfully submit that the Full Bench misdirected itself in this
regard as | am advised that there is authority which holds that
where the circumstances are such that a judge should have
recused himself or herself and fails to do so, the validity of the

underlying judgment is inevitably affected.

The Full Bench judgment, with respect, does not deal with the
salient issues and authorities raised in argument by Stuttafords
and The Gap, and moreover, is based on a number of incorrect
facts relating to the events leading to the Basson J judgment,
which facts are correctly set out in the Makgoka AJ judgment.

These issues are canvassed fully in paragraph 9.2 below.

The Full Bench judgment confuses the requirement of a

perception of bias with actual bias.

10



4.8.

4.7.4 Furthermore, and with the utmost of respect, the decision of the
Full Bench appears to condone the practice of writing judgments
that constitute a verbatim copy of one party’s heads of
argument, without a proper evaluation of the arguments of both
parties and appears to accept the lack of lack of evaluation and

open mindedness displayed by J Basson.

As mentioned above, Stuttafords and The Gap filed an application for
special leave to the Supreme Court of Appeal which was refused. A copy
of the order is annexed hereto marked “JG4”. In keeping with established

practice no reasons were given.

BRIEF OVERVIEW OF THE FACTS LEADING UP TO THE INTERDICT

PROCEEDINGS

5.1

It is important, with respect, to understand some of the background facts
relating to the dispute between the parties. The Gap and Salt (and other
companies within the Kingsgate Clothing Group) have been locked in
litigation regarding the rights to the trade mark GAP in South Africa for

more than a decade. The Gap, in keeping with many other U.S.

11



5.2

5.3

5.4

5.5

companies did not trade in South Africa until some time after 1994. It first

applied to register the trade mark in 1996.*

In the course of the litigation, the Supreme Court of Appeal has had
occasion to pronounce on certain aspects of this dispute. The most

important of these is the decision reported as A M Moolla Group Ltd and

Others v The Gap Inc and Others 2005 (6) SA 568 (SCA) in which Salt’s

registered GAP trade marks were expunged on the basis of non-use.
(The Kingsgate Clothing Group is the successor to the AM Moolla Group

Ltd referred to in this judgment).

After the cancellation of Salt’s trade mark registrations, The Gap sought to
appoint a South African retailer and in March 2007, Stuttafords

commenced selling The Gap’s GAP branded merchandise.

Prior to this, on 2" February 2007, The Gap, having discovered some
sporadic and desultory use by Salt of its GAP trade mark in Kwazulu-
Natal, instituted an action against Salt to interdict this use (“the Durban

case”).

Salt thereafter brought an urgent application based on passing-off against

Stuttafords in the then Transvaal Provincial Division, for an interdict

! McDonald’s Corporation v Joburgers Drive-Inn Restaurant (Pty) Ltd and Another 1997(1) SA (AD)

12



5.6

5.7

preventing Stuttafords from selling GAP branded merchandise. The Gap

intervened in this application.

Furthermore, Salt has entered opposition against a number of The Gap’s
trade mark applications, which proceedings are still pending before the

Registrar of Trade Marks.

As is evident from the above, the disputes between the parties are
factually and legally complex, and the ultimate outcome will have a

significant impact on the parties.

THE INTERDICT APPLICATION BEFORE JUDGE BASSON

6.1.

6.2.

The original hearing was set down for two days commencing 22 March
2007, not on the ordinary motion roll, but on a specially arranged date with
the deputy Judge President of the (then) Transvaal Provincial Division. As
argument in the matter could not be finalised after two days’ hearing, the

matter was set down for completion on 16 April 2007.

At the continuation of the hearing on 16 April 2007, having filed heads of
argument in chief of some 105 pages, Salt proceeded to hand up a further

set of heads of argument in reply, much of which contained new matter

13



6.3.

6.4

advanced to cure and remedy obvious deficiencies in Salt's case. The
learned Judge allowed the filing of these further heads of argument. As
annexure “JG 1” illustrates, large portions of the heads in reply were

copied verbatim into the judgment.

At the conclusion of the third day of hearing, Counsel for Salt tendered an
affidavit deposed to almost a week earlier. Stuttafords and The Gap had
not been afforded the opportunity of reviewing the affidavit and despite
their objections thereto, Judge Basson accepted the affidavit. Stuttafords
and The Gaps’ objections to this affidavit were also not dealt with in the

Basson J judgment.

When the hearing concluded on 16 April 2007, The Gap and Stuttafords
were afforded the opportunity of filing further heads of argument as to why
Salt’'s heads in reply contained new matter and Salt was then given an
opportunity to respond. Thereafter, Judge Basson requested that the
Applicants provide him with written submissions on the new matter. Gap
and Stuttafords therefore provided such written submissions raising
objections. However, these written submissions were not dealt with at all
in the Basson J judgment and Salt's heads in reply (including the new
matter that had been objected to by Gap) were copied into the Basson J
judgment without even noting the objections raised thereto by Stuttafords

and The Gap.

14



6.5.

6.6.

6.7.

6.8

Despite this application having been brought by way of urgency in early
March 2007, the judgment was still outstanding more than a month later.
On 18 May 2007, Basson J requested both parties to provide him with
their heads of argument in electronic format. Stuttafords and The Gap’s
heads of argument were submitted to Judge Basson in a non-editable,
.PDF format, whilst those of the Respondents were sent in the editable,

.DOC format.

Six working days later, on 28 May 2007, Basson J delivered his judgment.

Through his registrar, Judge Basson J emailed his judgment to Stuttafords
and The Gap’s legal representatives, which was labelled as “Applicant’s

main and replying heads”.

During the course of preparing the application for leave to appeal the
Basson J judgment on its merits, Stuttafords and The Gap’s legal
representatives compared the judgment with the parties’ heads of
argument and found that the judgment was to all intents and purposes, a
verbatim copy of Salt's main and replying heads of argument. A reading
of the judgment suggests that it had been compiled entirely by “cutting and
pasting” large portions of Salt's heads of argument. This rendered the

judgment difficult to follow and indeed made it quite ambiguous in parts.



6.9.

An analysis of the colour-coded Basson J judgment reveals the following:

6.9.1

6.9.2

6.9.3

6.9.4

the judgment consists of approximately 1890 lines of typing.
Leaving aside the order made by Judge Basson and the
synopsis of the notice of motion which appears on pages 6 to
8 one finds approximately 32 lines which may be said to be

the learned Judge’s original writing (but not reasoning);

there is not a single reference to the arguments advanced by
Stuttafords and the GAP’s counsel in their heads of argument

which comprised some 122 pages.

the extent of the copying was such, that the learned Judge
even repeated counsel's phrases such as “it is submitted ...”;

throughout the judgment.

in their heads of argument, counsel for Stuttafords and The
Gap referred to some twenty five cases, many of which are
judgments of the Supreme Court of Appeal, which it is
submitted, refute Salt’s arguments. Nowhere in the Basson J
judgment does the learned Judge independently consider the
arguments regarding these cases advanced on behalf of The

Gap and Stuttafords (save for the few cases dealing with

16



shared reputation taken from Salt's heads in reply).
Furthermore, the learned Judge makes no ruling in relation to

the law propounded therein.

6.10 The only manner in which the learned Judge appears to have referenced

6.11

any of the factual and legal arguments put forward by The Gap and
Stuttafords is by adopting Salt’'s view thereof, often expressed in
denigratory language. | respectfully submit that without any apparent
independent analysis of the respective parties’ arguments, the honourable
Judge, in reaching his conclusions, showed a perceived partiality and
created, in the minds of Stuttafords and The Gap, a perception of bias.
This is evidenced by his failure either to accept or reject the arguments put
forth by Gap and Stuttafords. Instead, the entire language of Basson J's
judgment is the language of the argument advanced on behalf of Salt. The
Gap and Stuttafords are therefore left with the deep abiding and
reasonable perception that there had been no independent consideration,
open mindedness or impartiality exhibited by the learned Judge in respect

of the arguments advanced on behalf of the Applicants.

The verbatim copying of Salt's heads, with respect, infuses the judgment
with a completely distorted perspective of the issues and arguments
advanced, not only to me as a foreign attorney (not skilled in the local law

and practice), but also to lay persons.

17



6.12

In addition, the judgment (because of the way in which it has been simply

copied from Salt's heads) describes the ethics and morality of Stuttafords

and The Gap in harsh invective. The learned Judge accepted as his own,

the emotive criticisms by Salt in their entirety. As a result there are a

series of “findings” in regard to the honesty of Stuttafords and The Gap, to

which they have taken the utmost umbrage. By way of example (and with

my emphasis):

6.12.1

6.12.2

The learned Judge stated that “the attempt to contend for
segmented markets is both contrived and disingenuous...” and
further that “on the question of unclean hands it was The Gap
that in blatant contravention of section 64 of the Trade Marks
Act sourced Gap branded merchandise from South Africa in
circumstances where SALT was the registered proprietor of
Gap marks in the country.” (A remarkable proposition since
the Supreme Court of Appeal had expunged SALT's GAP

trade mark registrations).

By adopting Salt's heads, the judgment labelled The Gap and
Stuttafords’ conduct as “characterised by unexplained and

unexplainable stealth.”

18



6.13

6.14

6.12.3 The judgment further states, in respect of the question of the
balance of convenience, that The Gap and Stuttafords were
“not worthy or entitled to any sympathy from the court in

regard to any alleged damages which they might suffer”.

| submit that the emotive language used throughout the judgment by
Basson J to describe the conduct of Stuttafords and The Gap suggests a
lack of impartiality. This perception is exacerbated by the fact that none of
Basson J’'s denigratory comments and findings in relation to the alleged
conduct of Stuttafords and The Gap have any bearing upon whether or not
Salt was entitled to interim relief. Both The Gap and Stuttafords are highly
reputable businesses and the indiscriminate comments as to the integrity
and ethics of The Gap and Stuttafords were, with respect, unwarranted
and unjustified and compounded the perception of bias and that Judge
Basson did not have a mind open to persuasion and hence did not afford

The Gap and Stuttafords a fair hearing.

The Judgement also ignored Supreme Court of Appeal authorities which, |
am advised, are directly relevant and applicable. This, of course, is the
ineluctable consequence of his failure to deal with any of The Gap and

Stuttafords’ arguments in his judgment. By way of example:

6.14.1 Judge Basson awarded costs against Stuttafords and The

Gap in the application for an interim interdict. This despite

19



being referred to the binding decision of the Supreme Court of

Appeal in Airoadexpress (Pty) Limited v_Chairman, Local

Road Transportation Board, Durban _and Others 1986 (2)

SA 663 (A) which ruled to the contrary. The Basson

Judgment does not even reference the Airoadexpress case.

6.14.2 Basson J also ignored the judgments in Weber-Stephen

Products Co v Alrite Engineering (Pty) Ltd and Others

1992 (2) SA 489 (A) and Brian Boswell Circus (Pty) Ltd and

Another v Boswell-Wilkie Circus (Pty) Ltd 1985 (4) SA 466

(A) which are binding authority for the proposition that any
interdict based on passing-off (such as the one granted in the
Basson J judgment) cannot be couched in absolute terms, but
should be qualified as to the indicium which may be used by

the Respondent.

6.15 Basson J went further and criticized the findings of his Lordship Mr.
Justice Harms in the previous litigation between the parties before the
Supreme Court of Appeal (as referred to below). These criticisms, copied
directly from Salt’'s heads, are to be found on pages 26 and 27 of the
Basson J judgment where he states that it was “wholly unnecessary for
the Supreme Court of Appeal to have come to the conclusion that from the

time that it had become part of the Group Salt was dormant” and that the

20



6.16

Supreme Court of Appeal had “misdirected itself on a finding of fact which

is not binding on the parties”.

A final point which added to the perception of bias is the fact that the
Applicants were informed in a letter from Salt's legal representatives,
Messrs MacRobert Inc, that a meeting had been scheduled with Judge
Basson on the 5" June 2007 at 12:30pm to “obtain directions in regard to
the future conduct of these proceedings”. This meeting had been
requested by Salt after the application for leave to appeal had been filed.
Stuttafords and The Gap’s counsel and legal representatives were
excluded from the discussions to arrange the meeting and indeed counsel
for Stuttafords and The Gap were not in South Africa on the date
proposed for the meeting due to a prior engagement, which could not be
cancelled.  Stuttafords and The Gap’s legal representatives took
exception, both with Judge Basson and Salt’'s attorneys, to the unilateral

arrangement of this meeting.

Relevant legal principles and case law :

6.17.

| am advised that it is trite that justice must not only be done but also be

seen to be done.

21



6.18.

6.19

6.20

6.21

| am further advised that in South African Commercial Catering and

Allied Workers Union and others v Irvin & Johnson Ltd (Seafoods

Division Fish Processing) 2000 (3) SA 705 (CC) (“SACCAWU"), the

above Honourable Court held that “impartiality is that quality of open-
minded readiness to persuasion... impartiality requires, in short, ‘a mind
open to persuasion by the evidence and the submissions of counsel’; ...

this is an absolute requirement”.

Basson J's open-mindedness, impatrtiality and fairness are not manifest
from his judgment. In this regard, the Basson J judgment falls short of the
criteria laid down in S v _Rall 1982 (1) SA 828 (A), S v_Roberts 1999 (4)

SA 915 (SCA) and President of the Republic of South Africa and

others v _South African Rugby Football Union and others 1999 (4) SA

147 (CC) (“SARFU").

| respectfully submit that another Court, having regard to these authorities,
may well reasonably hold that the manner in which the judgment was
compiled, as well as Judge Basson’s conduct during and after the hearing,

fall short of this requirement.

Applying these authorities, | respectfully submit that another Court may
reasonably come to the conclusion that a reasonable, objective and
informed person in the position of Stuttafords and The Gap would

apprehend, in the abovementioned circumstances, that the Judge had not

22



6.22

brought an impartial mind to bear on the adjudication of the case. Such
other Court may find that The Gap and Stuttafords’ application had met
the test for recusal set out in the SARFU case referred to above. This
other Court would appreciate that it was only required of The Gap and
Stuttafords to show a reasonable perception that Mr. Justice Basson might
(not would) be biased, as laid down in S v Rall. It is also likely to have
held that there were reasonable grounds in these circumstances for the

existence of such an apprehension or perception.

| further respectfully submit that such other Court, in holding that the
Applicants had a reasonable apprehension of bias, may find that Basson J
was duty bound to recuse himself, in accordance with the findings of the

Supreme Court of Appeal in BTR Industries South Africa (Pty) Limited

v_Metal & Allied Workers’ Union_and another 1992 (3) SA 673 A at

6941 — 695A; Take and Save Trading CC v Standard Bank of South

Africa Ltd 2004 (4) SA 1 (SDCA) at 4B; and Council of Review, South

African Defence Force and others v Ménnig and others 1992 (3) SA

482 (A) at 491 D- F, as well as the findings of the above Honourable Court

in President of the Republic of South Africa and Others v South

African _Rugby Football Union _and Others 1999 (4) SA 147 (CC)

(“SARFU”) AT 168 F — G and South African Commercial Catering and

Allied Workers Union and others v Irvin & Johnson Ltd (Seafoods

Division Fish Processing) 2000 (3) SA 705 (CC).

23



6.23

6.24

6.25

In fact, | am advised that the Supreme Court of Appeal itself has in

Western Cape Education Department and Another v_George 1998(3)

SA 77 (SCA) at 84E stated that a judgment should be the product of
thorough consideration of forensically tested argument from both sides
and that any judgment formulated on the argument of one side only would

be obiter.

In conclusion, Stuttafords and The Gap hold the view that Judge Basson
did not display a mind open to persuasion and lacked impartiality which
therefore resulted in a perception of bias and led to the application for the
recusal of the honourable Judge from the hearing of any further
proceedings, including (i) an application for leave to appeal the Basson J
judgment; (ii) a rule 49(11) application and (iii) a conditional application for

the variation of the order granted.

The application for the recusal of Justice Basson from these further
proceedings was a decision not lightly made and only after extensive
consultation with the legal representatives and after extensive debate

within The Gap itself.

THE RECUSAL APPLICATION

24



7.1

7.2

7.3

7.4

On 22 June 2007, Judge Basson delivered an ex temporae judgment in
which he refused to recuse himself (“the Recusal judgment”). A copy of

this judgment is annexed as “JG 4”.

In essence, Judge Basson found that a Court may copy, as its judgment,
holus bolus and verbatim the heads of argument of one party to the
exclusion of all arguments of the other party. Basson J held that this
conduct would not give rise to a reasonable apprehension of bias on the
part of a lay litigant and further held that it was not necessary to deal with
the arguments advanced by one party where these had been dealt with by

the party whose heads of argument the Court adopted.

In so finding, Judge Basson with respect, failed to apply the law correctly
by not considering the impact of adopting one party’s heads of argument
as his judgment on the perception of bias on the part of a lay litigant.
Instead, it would appear that his focus was in fact on whether or not his

actions demonstrated actual bias.

In addition, Judge Basson copied, verbatim, a portion of Salt's heads of

argument which was purportedly a quotation from Kriel v Terblanche NO

and Others 2002 (6) SA 132 (W) when in fact it was Salt’'s summary of

the case. The quotation (which was in fact a paraphrase as opposed to a

25



quotation) was in English, whilst the judgment was reported in Afrikaans.
This is further indication that Judge Basson again blindly relied on the
heads of argument of Salt, without independent consideration of this
authority. This reinforced The Gap and Stuttafords’ perception that Judge
Basson did not bring an independent mind to bear on the case, an
argument which found favour with Makgoka AJ, as demonstrated

elsewhere in this affidavit.

THE APPLICATION FOR LEAVE TO APPEAL JUDGE BASSON'S NON-

RECUSAL

8.1

8.2

Mr. Justice Basson became indisposed and was unavailable to hear the
application for leave to appeal the Recusal judgment. The matter was
instead heard by Makgoka A J (as he then was), who granted leave to

appeal the Recusal judgment on 31 January 2008 (“JG 2”).

The Makgoka AJ judgment deals not only with the issue of granting leave
in the refusal by Judge Basson to recuse himself, but also with the
application for leave to appeal the Basson J judgment (which was

postponed sine die), the rule 49(11) application (which was dismissed by
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8.3

both Makgoka AJ and the Supreme Court of Appeal on petition to it) and

the conditional variation application (which was also postponed sine die).

As has been dealt with elsewhere in this affidavit, Judge Makgoka was
critical of the manner in which the Basson J judgment had been compiled
and was sympathetic to The Gap and Stuttafords’ view that the manner in
which the judgment had been compiled demonstrated a lack of open-
mindedness, impartiality and independence of thought. These issues

have been addressed elsewhere in this affidavit.

9

THE JUDGMENT OF THE FULL BENCH

9.1

9.2

As stated above, the appeal to the Full Bench was heard in September
2008 and judgment was only delivered some 18 months later after the
Acting Deputy Judge President referred the matter to the Judicial Services

Commission.

The Full Bench dismissed the appeal. It is respectfully submitted that the
honourable Full Bench erred in several respects in coming to these

findings for the following reasons:
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9.2.1 In the first instance, the Full Bench erred in finding that the

essential question in the appeal, namely whether Basson J should

have recused himself, has become of academic interest only, in

view of Basson J’s subsequent retirement.

9.211

9.21.2

9.2.1.3

Whilst it may be correct that the risk of perceived or
real bias in respect of future proceedings has past, if
an appeal Court were to find that Judge Basson
should have recused himself, this would render the

main judgment null and void.

The Full Bench failed to take into account the
judgment of the (then) Appellate Division in Moch v

Nedtravel (Pty) Limited t/a American Express

Travel Service 1996 (3) SA 1 (A) at 16B (as relied

upon by The Gap and Salt), where the Court held the
effect of a failure to recuse, in circumstances where
such recusal was justified, rendered all proceedings

and orders granted in those proceedings null.

| also respectfully refer to the Pinochet case (Ex

parte Pinochet (No 2) [2000] / AC 119) where the

House of Lords held that its own previous decision

was vitiated because of a perception of bias created
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due to the failure of a member of the Court to have

recused himself.

9.21.4 Another Court, having regard to the judgment in

Moch, would not have come to the conclusion that

the question of whether Basson J should have

recused himself was merely academic.

9.2.2 The Full Bench was incorrect in stating that the case before Judge

Basson was heard in urgent court, therefore giving credence to the
manner in which the judgment was compiled. The Full Bench was
also incorrect in relying upon the urgent nature of Salt's application
to explain Basson's copying. Although Salt's application was
initially brought on an urgent basis, the matter was specially
allocated to Judge Basson on the special motion court roll, as per
the practice in that division relating to voluminous urgent
proceedings. During that period, Judge Basson had not been
assigned to hear any other matters and there was therefore nothing
“unfair” toward Basson J (or to other practitioners). It was, in
essence, equivalent to an ordinary application without the
constraints of considering the matter in a week where he was

flooded by applications in the urgent court.
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9.2.3 In addition, the Full Bench with respect, failed to appreciate that

9.24

9.25

some 6 weeks had passed between from the conclusion of the
hearing to the date on which judgment was delivered, and that it
was not a situation in which the honourable Judge was pressed for
time in writing a judgment. | respectfully submit that Basson J had
ample time fully to consider all the arguments and to write an
independently reasoned judgment. Therefore, the statement by the
Full Bench that “there is no compelling reason why he should not
have adopted their heads as his judgment, rather than to find the
time to write his own judgment “de novo” is not supported by the
facts. With the utmost respect, to excuse a judge from dealing
properly with a matter due to time constraints elevates expediency

above the dictates of justice.

The Full Bench, in their judgment, stated that they were unaware
of the length of the record. This, with respect suggests that they
had not fully considered the evidence before them as the Makgoka
AJ judgment clearly states that the record was made up of 2900

pages.

The Full Bench seems, with respect, to analyse the grounds for
recusal and dismisses each ground in isolation, without considering
the cumulative effect of these factors on a litigant’'s perception of

the handling of the matter.
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9.2.6 Further, it would appear that the honourable Full Bench considered
whether there was actual bias as opposed to a perception of bias,
which | am advised, is the actual test for whether or not a judge
should recuse him- or herself. This is evidenced by the finding that
“the fact that he fully agreed with the arguments of the Respondents
and adopted their heads for the sake of convenience...is no
indication of bias”. Furthermore, the Full Bench, despite finding that
“the appellants understandably took offence” to the “exaggerated
and sometimes scathing terms and hyperbole” used by Salt in its
heads being repeated verbatim in the judgment, and after
expressing its disapproval of such copying, nevertheless held that it
does not necessarily follow that this is indicative of bias. This with
respect, suggests that the Full Bench were alive to the perception of

bias which had arisen in the minds of Stuttafords and The Gap

9.2.7 Furthermore, | submit that the suggestion by the Full Bench that
allowing this appeal will open the door for all unsuccessful litigants
to seek the recusal of the judge, is unsupported by the facts and,
with respect, flawed. | am advised that recusal applications are the
exception and not the norm. Furthermore, | wish to re-iterate that
the recusal application was not brought lightly and in addition was

not based on the fact that the Applicants were unsuccessful, but



rather on a perception of bias, inter alia, due to the manner in which

the judgment was compiled and reads as compiled.

9.2.8 The statement made by the Full Bench that the correct procedure
would be to file an appeal is not without its difficulties. If the order
made by the Court of first instance is an interlocutory one (which in
this case is denied), | am advised that it is neither appealable nor
reviewable and as such, the aggrieved party is to all intents and

purposes remediless.

9.2.9 The Full Bench judgment failed to consider numerous Supreme
Court of Appeal and foreign authorities, including persuasive
authority from superior courts in other jurisdictions deprecating the
practice of simply adopting Counsel's written argument without
bringing an independent mind to bear on such arguments, which
were relied upon in The Gap and Stuttafords’ heads of argument.

In this regard | specifically refer to John Bright v Westmoreland

County and others 380 F 3d 729 (2004) US Court of Appeals,

3" Circuit (dated August 24™ 2004); Nina Kung alias Nina T H

Wang v Wang Din _Shin (2005) 8 HKCFAR 387 (Court of Final

Appeal, Hong Kong). The only case to which the Full Bench

refers is the unreported judgment in L1 van Rooyen and another v

Imperial Transport Holdings and another in which ironically, the

Court frowned upon the copying of heads of argument.



10.

CONCLUSION

10.1

10.2

10.3

| respectfully submit that another Court, having due regard to the facts
before it and the relevant case law, would have come to the conclusion
that the conduct of Judge Basson gave rise to a reasonable perception, by
Stuttafords and the GAP, of bias and that the learned Judge did not have
a mind open to persuasion, and would have held that there accordingly he
should have recused himself. Such other Court would hold that the
manner in which the matter was handled infringed the Applicants’ right to

a fair hearing.

| further submit that, for reasons advanced above, the recusal of Judge
Basson has not become of academic interest only since it likely to taint

and vitiate the Basson J judgment.

| respectfully submit that should the Full Bench judgment be allowed to
stand, it will send out a clear message condoning the verbatim copying, by
judicial officers, of one party’s heads of argument without independent
consideration of the facts, legal authorities and arguments advanced by all

parties. | respectfully submit that an appeal on this matter is manifestly in
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the public interest and that the judgment of Basson J does not evidence a

fair trial of the issues between the parties.

11.

Wherefore | respectfully pray that the above honourable Court grant The Gap

and Stuttafords leave to appeal the judgment and order of the Full Bench to the

above Honourable Court.

JULIE GRUBER
State of California

County of San Francisco

Subscribed and sworn to (or affirmed) before me on this 17th day of June 2010,
by JULIE GRUBER, personally known to me or proved to me on the basis of

satisfactory evidence to be the person who appeared before me.

NOTARY PUBLIC
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