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SECOND AND THIRD RESPONDENTS’ ANSWERING AFFIDAVIT

I, the undersigned,

DR KEABETSWE MODIMOENG

do hereby make oath and state:

1. | am the Chairperson of the Independent Communications Authority of South

Africa (“ICASA’/ “The Authority”).

2. The facts contained in this affidavit are, except where the context indicates
otherwise, within my personal knowledge and belief and are both true and

correct.

3. Wihilst this affidavit is filed on behalf of ICASA and myself in my official capacity
as the chairperson of ICASA, | will for convenience refer to both myself and
ICASA as cited herein simply as “ICASA” or the “ Authority” interchangeably. |
will refer to e.tv, as the Applicant. | will refer to the other Respondents by their

names.

4. ICASA opposes the Applicant’s application to the Constitutional Court on three
bases. First, that the Applicant has made out no case for direct appeal to the

Constitutional Court, and that leave to appeal should be refused on this ground
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alone. Second, the Applicant has made out no case on the merits on grounds
that the High Court judgment is unassailable. Third, there is no urgency as
propounded by the Applicant which necessitate the hearing of this application

as an urgent application.

5. Media Monitoring Africa and SOS Support Public Broadcasting have also
launched a similar application with the Constitutional Court under a different
case number seeking similar relief as sought by e.tv. It is assumed that the two
applications will be considered together by the Constitutional Court, because
both applications were considered together by the High Court and dismissed
together by the High Court in one judgment. To avoid prolixity, this answering
affidavit mutatis mutandis is also in opposition to the Media Monitoring Africa

and another application.

A. INTRODUCTION

6. In this application the Applicant has brought an application in terms of Rule 19
of the Rules of the above Honourable Court seeking leave to appeal against
orders 2 and 6 of the judgment of the full court of the High Court handed down
on 28 March 2022. Although the amended notice of motion in the High Court
sought no specific relief against ICASA, the application was nevertheless
opposed by ICASA on the basis that the relief sought by the Applicant in the
High Court was an interdict disguised as a declaratory order. In effect, the order
sought by the Applicant in the High Court was intended to interdict ICASA or
restrain it from completing its assignment of the high demand spectrum, which

is so much needed by the country.
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The order sought by the Applicant would have derailed the assignment of the
sub-1 GHz spectrum a portion of which is still utilised by the terrestrial television
broadcasters in analogue broadcasting. In order to release the entire sub-1 GHz
spectrum for assignment to mobile network operators, an analogue switch off
(“ASO”) must take place. The analogue switch off is done by the Minister of
Communications and Digital Technologies. The Minister is required to proclaim
the ASO date. The Minister proclaimed 31 March 2022 as the ASO date. This
was done on 28 February 2022, long after the Applicants had launched their
application in the High Court. The Applicant did not amend its notice of motion
to challenge the Minister's decision. Before this court, the Applicant seeks to
challenge the Minister's switch off decision when same was never challenged
first in the High Court. The Applicant is not entitled to directly challenge the
Minister’'s decision for the first time in the Constitutional Court. Direct access to

this court for such should be refused.

The relief sought by the Applicant was overtaken by events. Most importantly it
was overtaken by the successful ITA auction of the high demand spectrum
which started on 8 March 2022 and concluded on 17 March 2022. The auction
generated over R14 billion for the national fiscus. The Applicant was cited in
the Telkom’'s challenge to the ITA auction and elected not to participate
(“Telkom application”). The Applicant remained in the litigation on a watching
brief basis, with reservations of rights to argue the matter if its rights and interest
are threatened. On the eve of the hearing of the Telkom application, Telkom

withdrew the application, after it reached out of court settlement with ICASA.

The withdrawal was confirmed by the court on 11 April 2022, and the Applicant
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10.

11.

12.

13.

was one of the parties that consented to the withdrawal of the application by
Telkom. It is not open for the Applicant to derail the full utilisation of the sub-1
GHz spectrum by the successful bidders. The significance of the sub-1 GHz in
mobile telephony has been fully documented in the Telkom litigation and need

not be repeated herein.

For reasons outlined in what follows hereinunder, it is ICASA’s case that the
Applicant has failed to make out a case for the relief sought and it is not in the
interest of justice for the above Honourable Court to grant direct access nor to

entertain the leave to appeal to it.

It is however appropriate to, at the outset, outline ICASA’s participation in this
matter. ICASA, as the regulator, is participating in order to assist the above
Honourable Court in reaching the correct decision, and furthermore ICASA is
participating in order to highlight the socio-economic effects that the relief
sought by e.tv. would have on the poor. Therefore, ICASA files this affidavit
firstly to protect its interest and secondly in order to protect the public interest.

| am advised that the two are not mutually exclusive.

ICASA will not in this affidavit traverse the merits and demerits of the case e.tv
seeks to advance against the Minister, | am advised that the Minister will

sufficiently deal with it.

ICASA’s position is further that the application does not precipitate the
constitutional issues alleged in the founding affidavit, properly considered, e.tv's
application is nothing but a well cloaked attempt by e.tv to protect and advance

its proprietary interests at the expense of the broader public. It is therefore
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ICASA’s contention that the application should be dismissed because it has

poor prospects of success, and the urgency of the matter is contrived.

14. In this affidavit | deal with the following topics:
14.1 First, | deal with the Regulatory Framework from an ICASA perspective;
14.2 | deal with the issue of the licensing of the spectrum; and

14.3 | address the issue of separation of powers, the relief sought and make

concluding remarks.

15. Inthe light of the fact that no direct relief is sought against ICASA and there are
no averments made in the founding affidavit that directly implicate ICASA, this
affidavit does not deal ad seriatim with the averments made in the founding
affidavit. To the extent that there are averments contained in the founding
affidavit which are at odds or inconsistent with ICASA’s case as pleaded in this

affidavit, those averments are denied.
B. OVERVIEW

16. From the Notice of Motion and beyond the prayers seeking leave to appeal, it

appears that the substantiative relief sought by the Applicant is the following:

16.1 That it be declared that, prior to the determination by the Minister of the
analogue switch-off date and the date for completion of digital migration,
the Minister is required to undertake a process of consultation with

affected parties, including, but not limited to e.tv, regarding the date of
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the analogue switch-off date and the date for the completion of digital
migration where appropriate measures are in place to ensure that those
in South Africa who are reliant on analogue broadcasting are not
deprived of their right of access to information by means of receiving
free-to-air broadcast as a consequence of the determination by the

Minister;

16.2 That it be declared that the digital migration process may not be
completed, and/or the analogue switch-off date may not be proclaimed
by the Minister unless and until the Minister has complied with her
constitutional obligations and public promises to provide those South
Africans who are presently reliant on analogue broadcasting with

alternative means to access e.tv’' s services on a free-to-air basis;

16.3 To the extent that the Minister has taken a final decision in relation to the
determination of the date for digital migration’s completion and analogue
switch-off, or takes such a decision prior to the determination of this

application (“the determination decision”):

16.3.1 the determination decision is declared to be unlawful and invalid;

and
16.3.2 the determination decision is reviewed and is set aside.

16.4 The Minister is directed to file a Report to this Court within one (1) month

of the date of this Order, or such other period as this Court should
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18.

determine to be appropriate and just and equitable, setting out the steps

that have been taken to ensure that:

16.4.1 members of the public who are currently reliant on analogue
broadcasting services (including but not limited to 54% of e.tv' s
viewers as measured over the period September 2020 to
August 2021) are provided with access to set-top boxes and/or
reception devices to enable them to continue to be in a position
to access free-to-air products broadcast without subscription or

charge following digital migration;

16.4.2 adequately resourced call-centres are operational to process

viewer queries sufficiently and effectively;

16.4.3 an effective viewer information campaign has been conducted;

and

16.4.4 sufficient Sentech resources have been allocated to action the

switch-off transmitters.

This application is the most recent sequel to applications which e.tv has brought
against the Respondents. As earlier indicated the application is devoid of merit

and constitutes an abuse of this Court’s process.

The Applicant in this application misleads this Court and patently misrepresents
the events preceding this application. The effect of the relief sought by e.tv is

that e.tv will if the relief it seeks is granted, effectively benefit from spectrum
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20.
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22.

which should be released to the public for the benefit of the nation at large.

ICASA'’s position is that e.tv has not made out a case to justify the relief it seeks.
ICASA’s concern is the impact which the main substantive relief claimed by e.tv
would have on Mobile Network Operators (“MNO’s") and users of International
Mobile Technologies (“IMT”). The MNOs expect ICASA to make available the
whole spectrum purchased in the auction by MNOs sooner rather than later.
Whilst the 2021 auction ITA made provision for a pro rata payment of license
fees only for the spectrum immediately available, this was done on the strength

of the assurances made that the ASO date would be 31 March 2022.

ICASA made this provision with an understanding that the unavailable portion
of the 700MHz and 800MHz spectrum bandwidth would become available when
the switch off occurs on 31 March 2022. Certainty on this aspect was achieved
when the High Court dismissed e.tv's application and extended the ASO date
to 30 June 2022. Any further uncertainty on the ASO will be prejudicial to the

public and the ICT sector.

ICASA, as regulatory body that is empowered by statute to release the available
spectrum for use in IMT by MNOs, opposes e.tv's application on the grounds of
the regulatory perspective outlined hereunder; together with ICASA’s duties
and responsibilities in terms of the Electronic Communications Act 36 of 2005
(“‘ECA”) and Independent Communications Authority of South Africa Act 13 of

2000 (“ICASA Act’).

The relief sought by e.tv, if granted, has the effect of a final interdict and has

the intended or unintended consequences of indefinitely deferring digital
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migration in South Africa and impede the successful auction bidders of the sub-
1 GHz from rolling out the much-needed infrastructure in order to have a full
use of the 700MHz and 800MHz spectrum bandwidth. This will affect economic
growth, derail investments and job creation and impede provision of quality
services to the detriment of all South Africans. This will be exacerbated by the
fact that the provisional spectrum regime under which MNOs are operating
comes to an end on 30 June 2022, and if the full sub-1 GHz spectrum is not
migrated to the MNOs on 30 June 2022, it will severely affect the quality of the

network and delay the reduction of data prices.

It is common cause that the 700MHz/800MHz spectrum bandwidth improve
network coverage in remote and rural areas and will lead to price reduction and
increased network coverage. etv has no right to continue analogue
broadcasting when the sub-1 GHz spectrum has been migrated to the mobile
telephony. In this case, where there is competing commercial interest and
public interest, it will be argued on behalf of ICASA at the hearing of the matter,
if the Chief Justice decides to allocate the matter for argument, that commercial

interest should yield to the public interest and public good.

As | understand e.tv's complaint is that government has promised the poor free
set top boxes (“STB”) and that until each and every poor person with an
analogue television receives a STB from the government, the Minister is
precluded from switching off the analogue transmitters. e.tv asserts that on the
KZN principle, government's promise has risen to the level of a binding
commitment actionable in law. First, e.tv’s contention that no switch off is legally

permissible until all poor people are provided with STBs is misplaced.
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Only those who have registered for STBs are entitled to receive STBs. Those
who have not registered have no right to a STB. The High Court judgment has
correctly adequately provided protection to those who have registered.
Secondly, e.tv has misapplied the KZN principle about government promise. |
am advised this is a matter for legal argument, and legal submissions will be

made on behalf of ICASA at the hearing of the matter.

C. THE LEGISLATIVE FRAMEWORK

26.

27.

28.

29.

In this section of the affidavit | briefly set out the regulatory regime which
illustrates ICASA’s independence and its duty to act impartially without political

and commercial influence.

The starting point is section 192 of the Constitution. It states that “national
legislation must establish an independent authority to regulate broadcasting in

the public interest and to ensure fairness and a diversity of views broadly

representing South African society”. ICASA is the independent body referred to

in section 192 of the Constitution.

ICASA is established by section 3(1) of ICASA Act as a juristic person. It is
independent and subject only to the Constitution and the law. It must be
impartial and must perform its functions without fear favour or prejudice. It must

function without any political or commercial interference.

Section 2 of ECA set out the objects of the Act. It echoes the constitutional
imperative of regulating electronic communications in the public interest. The

release of the 700MHz/800MHz which is currently assigned for analogue
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broadcasting by free to air broadcasters for IMT use will improve universal
broadband coverage which is especially needed for rural areas and in-door
penetration in highly densified urban areas due to their nature and impact.
Consequently, the release of 700MHz/800MHz for IMT use and all other

available spectrum cannot be delayed any longer.

| digress to indicate that ICASA has successfully auctioned the available
spectrum including the 700MHz/800MHz bands in March 2022. This date was
to coincide with digital migration so that the 700MHz/800MHz bands are
available for IMT use. An order in the manner proposed by e.tv if granted will
simply derail the use of the spectrum auctioned and set back South Africa by

several years, when South Africa is already way behind its peers.

Section 4 of ECA empowers ICASA to make regulations. The Digital Migration
Regulations Government Notice 1070 published in Government Gazette 36000
of 14 December 2012 are implicated in this application. These regulations were
published primarily in order to ensure an orderly digital migration. Significantly,
these regulations introduced a dual illumination period which started on 1
February 2016 and will end on the date the switch-off of the analogue

transmitters takes place.

31.1 It is the Minister who is authorised by these regulations to gazette the
switch-off date and the Minister has through Government Notice 1804 of
28 February 2022 Government Gazette No 45984 determined that the

switch-off period is the 28™ of February 2022.
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31.2 For ICASA the urgent need to release the remaining portion of IMT700
and IMT800 which is still in the hands of television broadcasters cannot

be overemphasised. That should happen as soon as possible.

The aforegoing establishes that ICASA plays a completely different role from

that assigned to the Minister in respect of digital migration.

Further, Sections 5 and 9 of the ECA empower ICASA to grant licences. ICASA
will be responsible for amending existing licences of affected broadcasters,
including e.tv at an appropriate time when the digital migration has been

concluded.

| reiterate that the only thing ICASA does and indeed did is to ensure that the
Digital Migration Regulations are published to guide the digital migration
process. ICASA is neither supposed to announce or gazette the switch-off

date, nor is it for ICASA to provide the STBs to the indigent.

Chapter 5 of ECA is dedicated to Radio Frequency Spectrum. Section 30(1)
states that: “in carrying out its functions under the related legislation, the
Authority controls, plans, administers and manages the use and licensing of the

radio frequency spectrum except as provided for in section 34”.
Section 31 of the ECA states that:

“Subject to subsections (5) and (6), no person may transmit any signal by radio
or use radio apparatus to receive any signal by radio except under and in
accordance with a radio frequency spectrum licence granted by the Authority to

R Km
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The digital migration will ensure the full availability of the spectrum bands
currently utilised by e.tv for analogue broadcasting for re-assignment to MNOs.
Accordingly, the digital migration should not be delayed any longer and ICASA’s
role as a creature of statute ought to be construed within its aforementioned

statutory framework.

D. THE SEPERATION OF POWERS

38.

39.

40.

It is ICASA’s contention that e.tv’'s application intrudes into polycentric matters
which remain the domain of the executive, thus trampling upon the doctrine of
separation of powers. The relief sought by the applicants, is one which seeks
to entangle the court in flouting the doctrine of separation of powers — more so

in an application for a declaratory, review and directory relief.

The relief sought by e.tv, although couched as a declaratory order, seeks to
interdict ICASA from releasing all available spectrum for use by MNOs in
circumstances were the said spectrum has already been licensed through an
auction and the assignment to the licensees successful at the auction
confirmed. This this end, the horse has already bolted. Such an interdict is final

in effect as it is tied to some occurrences which are not within ICASA’s powers.

Froneman J in National Treasury v Opposition to Urban Tolling 2012 (6)
SA 223 has also cautioned Courts dealing with such matters to not dispose of
them as if they were interdict proceedings between private parties but to be

more demanding of the requirements to be met.
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What the Applicant seeks the Court to do in this matter through this application,

is for the Court to interfere with the statutory powers conferred on ICASA on the

one hand and those conferred on the Minister on the other hand in respect of

policy laden or polycentric decisions.

411

41.2

41.3

The Court can only interfere when the Minister in respect of those
functions that fall within her domain, and in the case of ICASA in respect
of functions that fall within its domain, if it establishes that they have
acted unlawfully, in the sense that they acted outside the scope of the

legislation that confer the power to them.

In this case, e.tv has not provided an iota of evidence, it has only
provided conjecture and suppositions that ICASA has done something
wrong. All it did was to conflate the duties of the Minister with the role of
ICASA and assumed that the actions by the Minister are by necessary
implications the actions of ICASA. This deduction is simply wrong and

bears no legal and evidentiary value.

Section 85 of the Constitution confers executive authority on President
and members of Cabinet. They are endowed with the power to exercise
the executive authority by implementing national legislation except
where a constitutional act of Parliament provides otherwise. They also

have the power to develop and implement national policy.

Beyond the Parliament's oversight and accountability requirements, the

implementation of legislation and policy is subject to the scrutiny of the judicial

branch of Government, through inter alia judicial review.

o m



16

43. | am advised that this Honourable Court has already indicated that our
separation of powers doctrine has to be developed in a distinctly South African
model which fits the particular system of government provided for in the
Constitution and that reflects delicate balancing. Our doctrine has to be
informed by South Africa's history and its new dispensation between the need
on the one hand to control government by separating powers and enforcing
checks and balances and on the other to avoid diffusing power so completely

that the Government is unable to take timely measures in the public interest.

44. Parliament must as constitutionally mandated, be in the forefront of making
laws and budgetary allocations that have a meaningful change to the lives of
our people whilst the Executive is entrusted with the role of policy formulation,

management of the budget and key executive functions.

45.  Where the Constitution or valid legislation has entrusted specific powers and
functions to a particular branch of government, another branch of government
may not usurp that power or function by making a decision of their preference.
That would frustrate the balance of power implied in the principle of separation

of powers.

46. The primary responsibility of a court is not to make decisions reserved for, or
within the domain, of other branches of Government but rather to ensure that
the concerned branches of Government exercise their authority within the
bounds of the Constitution. This would specifically be so where the decision in

issue is policy laden as well as polycentric.
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E. THE AUCTION OF THE SPECTRUM

47. e.tv alleges that the Minister's motive to complete the migration process by end
of March was to address the criticism of ICASA’s auction of spectrum.! There
is no merit in this allegation. The migration process has been on-going since
the publication of the Broadcasting Digital Migration Policy 8 of 2008 (“BDM
policy”), way before the set date of the auctioning of the spectrum. There can
be no doubt that both the digital migration and the release of additional
spectrum have been long overdue. The process ought to have been completed
as way back as 2011, 2012 and 2015. The mere fact that there has been a
delay from the government side is not the basis to stall the process indefinitely.
These delays in fact call for an urgent need to speed up both the migration
process and the release of additional spectrum for the benefit of the public and
the South African economy. ICASA has already released the high demand
spectrum by way of an auction in March 2022, and it is in the process of issuing
licenses. The successful bidders are required by pay their purchase and license
fees by no later than 7 May 2022. The provisional assignment of spectrum is
coming to an end on 30 June 2022. The national state of disaster has been
ended and no further extension of provisional spectrum regime is legally
permissible. In any event, the permanent spectrum regimes commences with
effect from 1 July 2022 when all licensed MNOs are expected to comply with

their licence conditions.

Rk
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48. The 2021 auction ITA is conducted and processed on a national coverage

basis. It is for that matter that section 5 of it states as follows:

“6.1. The Authority has, following consideration of the HDS and WOAN Policy
determined that the spectrum available for assignment in this process

will be as follows:

5.1.1. 2 x 20MHz in the 700MHz band (713 — 733MHz // 768 — 788MHz)
5.1.2. 2x30MHz in the 800MHz band (791 - 821MHz // 832 — 862MHz)
5.1.3. 1 x 140MHz in the 2600MHz band (2530 — 2575MHz) and 2595
— 2690MHz)

5.1.4. 1 x 86MHz in the 3500MHz band (3458 — 3544MHz)

5.2. The spectrum will be awarded on a national basis covering the entire

territory of the Republic of South Africa.

5.3. Applicants are eligible to bid for any of the Lots. The Authority notes that
the Minister has committed to complete the digital migration process by
31 March 2022. Assuming that this deadline is met, the Authority will
include the IMT700 and IMT800 bands in the licensing process.
However, should this deadline not be met, the Authority will continue to
licence the IMT700, IMT800, IMT2600 and IMT3500 bands but the
Authority will consider the proportional payments on the IMT700 and

IMT800 based on the availability of these two bands.”
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F. THE RELIEF SOUGHT AND CONCLUSION

49.

50.

51.

The relief sought by e.tv is misplaced. The application for adduce further
evidence is without merit. The relief to halt digital migration has been overtaken
by the auctioning of the spectrum in March 2022, including the sub-1 spectrum
currently utilised by e.tv in the analogue television broadcasting. The switch off
of analogue transmitters must take place in accordance with the order of the
High Court so that the sub-1 spectrum is migrated to the mobile telephony in
compliance with the resolution of the International Telecommunications Union

(“ITu”).

e.tv and the other Applicants in the application by Media Monitoring Africa have
not made out a case for direct access to the Constitutional Court. The
jurisdictional facts required for direct access and for urgency have not been

established.

In the premises, the applications should be dismissed with costs inclusive of
costs of three counsel.
l: s
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| hereby certify that the deponent has acknowledged that he knows and understands
the contents of this affidavit, which was signed and sworn before me at
Centuaien on this the 26" day of APRIL 2022, the regulations
contained in Government Notice No. 1648 dated 19 August 1977 (as amended) having

been complied with.

COMMISSIONER OF OATHS
FULL NAMES:
CAPACITY:

BUSINESS ADDRESS:

.5 REBOKILWE SEEPANE
HM CHAANE ATTORNEYS INC
COMMISSIONER OF OATHS
PRACTISING ATTORNEY RSA
" Ligter Street, Building 07, Manhattan Office-Park
“s~hnnnark. Highveld, Centurion, 0157
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