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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Case No. CCT 260/2025
SCA Case No. 1133/2023
HC Case No. 38665/2022

In the matter between:

INDEPENDENT COMMUNICATIONS First Applicant
AUTHORITY OF SOUTH AFRICA

DR CHARLEY LEWIS N.O Second Applicant
NKETHELEN! GIDI N.O Third Applicant
and
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RESPONDENT'S ANSWERING AFFIDAVIT

|, the undersigned,

PHILLIP MOGWERA
do hereby make oath and state the following:

1 | am an adult male who currently serves as the Chairperson of the

applicant's board with its offices in Pretoria West, Gauteng.
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By virtue of my position within the applicant, | am duly authorized to bring

this application and to depose to this affidavit on its behalf.

The facts contained in this affidavit are within my personal knowledge and
are to the best of my belief both true and correct. For legal submissions
made in this affidavit, | rely on the advice of the applicant’s attorneys which

advice | accept as correct.

PURPOSE OF THIS AFFIDAVIT

5

| depose to this affidavit in order to oppose the application for leave to appeal
sought by the applicants and demonstrate that the application lacks merit

on the grounds that:

4.1, The application for leave to appeal fails to engage the jurisdiction of
this Court in that no constitutional issue is raised and even if the
matter is of public importance, leave will not be granted because the

proposed appeal has poor prospects of success; and

4.2. The judgment of the Supreme Court of Appeal (‘the SCA") is
unassaiblable and the proposed grounds of appeal are completely

meritless.

Broadly, this affidavit is structured as follows:
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5.1. First, | will give a brief background necessary to facilitate the

respondent's arguments in this affidavit;

5.2. Second, | will deal with leave to appeal and the jurisdiction of this

Court;

5.3. Third, | will deal with the merits and demonstrate that the proposed
appeal is meritless and will be an injudicious deployment of scarce
and over-stretched judicial resources; and

5.4. Fourth and finally, | will conclude.

JURISDICTION AND LEAVE TO APPEAL

6. It is now settled that leave to appeal to this Court will only be granted where:

6.1. Theintended appeal raises a constitutional issue or an arguable point

of law of general public importance; and
6.2. The interests of justice justify the granting of leave to appeal.

7. Quite spuriously, the applicants (or “ICASA") contend that this application

raises a constitutional issue because it involves the proper interpretation of
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various pieces of legislation such as the ICASAAct, the ECA and regulations

made under these pieces of legislation.’

8. The applicants also contend that the respondent sought relief in terms of
PAJA, which gives effect to section 33 of the Constitution and this too raises

a constitutional issue.?

9. These contentions are spurious and untenable.

9.1. In Chagi and Others v Special Investigating Unit,? this Court

confirmed that:

The correct interpretation and effect of a statutory provision is not
ordinarily a constitutional matter.

9.2. A constitutional issue will only be raised where the provision is
capable of two interpretations, one of which is constitutionally

compliant.*

9.3. There is no dispute between the parties on the interpretation of
section 19(2) of the ECA. It is common cause that it contains no

express provision granting ICASA the powers of condonation.

! Para 2.8 - 2.9 of the FA
2 Para 2.10 of the FA ?pf\
32009 (3) BCLR 227 (CC) at para 14

4 Chagi at para 14



9.4. The debate between the parties was always whether on the
authorities of this Court and the SCA, the power to grant condonation

is available even if the provision may be peremptory in its language.

9.5. As such, the debate involved an application of settled principles of
our law to the facts of this case from the High Court through to the

SCA.

9.6. It is trite that a wrong decision in the application of the law raises
neither a constitutional issue nor an arguable point of law of general

public importance.’

9.7. In deciding whether a case raises a constitutional issue, it is critical
to appreciate the nature of the issue involved.® Merely labelling the
litigation as constitutional and dragging in specious references to
sections of the Constitution is not enough to raise a constitutional

issue.”

9.8. Itis correct that the respondent launched its review application in the
High Court in terms of PAJA or the principle of legality. However, this

case has never involved an interpretation of the provisions of PAJA.

5 University of Johannesburg v Auckland Park Theological Seminary and another 2021 (8) BCLR 807
{CC) at para 49
6 Coetzee v National Commissioner of Police and another 2013 {11) BCLR 1227 (CC) at para 20 f m

7 Coetzee at para 20
I



The reference to PAJA in the applicants’ founding affidavit is

specious.

10. It is also contended by the applicants that it is in the interest of justice to
grant leave to appeal because they have reasonable prospects of success
(which is incorrect) and that the issues raised are in the public interest.®

However, the applicants are wrong.

IT 1S NOT IN THE INTERESTS OF JUSTICE TO GRANT LEAVE TO APPEAL

11. A constitutional issue is only one of the requirements for leave to appeal.
The applicants must still show that it is in interests of justice to grant leave

to appeal.

12. The determination of the interests of justice involves an evaluation of a
number of factors.? In evaluating the interests of justice, the prospects of

success are often decisive.®

13. The applicants' proposed appeal has no merits whatsoever. The SCA
correctly decided the two issues before it. Its judgment is free from material
error and the applicants seek to re-argue the appeal — which is

impermissible and defeats res judicata.

8 Parass 2.12 — 2.13 of the FA
9 Mbatha v University of Zululand 2014 (2) BCLR 123 (CC) at para 176 f‘r\
10 Mbatha at para 176 ‘P



14, There were two primary issues before the SCA:

14.1. First, it was whether the amended regulations were retrospective in

their application; and

14.2. Second, whether ICASA had the necessary power / discretion to
condone the late filing of a renewal notice in circumstances where
the license itself has not yet expired, but the notice to renew it is

submitted slightly out of time.

15. On the first_issue, this Court and the SCA have already stated that the
presumption against retrospectivity is a presumption only and will be

defeated by the clear language of legislation or regulation.

16. The presumption against retrospectivity is only meant to protect subjects
against an invasion of rights acquired under previous legislation. The
presumption is not meant to exclude benefits conferred by the new
legislation or regulation. In this case, the amended regulations conferred a

benefit on all licensees.

17. In their plain language, the amended regulations provided that various
categories of licenses are valid for a period of seven years from their

effective date. The respondent’s license fell under one of those categories.

P
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18.

18.

20.

21.

22.

in turn, the regulations defined an effective date as the one speficied in a

license.

On the second issue, this Court has already decided that when assessing

compliance with statutory provisions, mechanical rigidity is no longer
favoured. The central element is to link compliance to the purpose of the

provision.

The SCA has also confirmed that even where the formalities required by

legislation are peremptory, it is not every deviation that is fatal.

These will be discussed in more detail below.

It is accordingly evident that the intended appeal lacks merit altogether. This
Court has confirmed that it is generally not in the interests of justice to grant
leave to appeal where the prospects of success are weak as in the this

case.!

THE RELEVANT BACKGROUND

23.

This matter started as an urgent application on 7 September 2022
comprising Part A and Part B. Part A of the application was urgent relief to

stop ICASA from closing the respondent’s radio station while Part B was the

"1 Marshalil and others NNO v Commissioner for the South African Revenue Service 2018 (7) BCLR 830
(CC) at para 14
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24,

285.

review application fo challenge ICASA's decision to refuse renewing the

respondent’s broadcasting license.

Part A of the application came before Ndiokovane AJ who dismissed the
urgent relief on 10 September 2022. However, the respondent's radio

station has never been closed and it is still broadcasting today.

On 28 September 2022, ICASA delivered the Rule 53, and following the
delivery of the record, the respondent filed its amended notice of motion and
a supplementary founding affidavit on 28 October 2022. In its amended

notice of motion, the respondent asked for the following relief:

25.1. A declaratory order that its license is valid for a period of seven years from

its effective date which period expires on 11 Septernber 2024;

25.2. The applicants’ instruction to the respondent to cease broadcasting by 11

September 2022 be declared unlawful and set aside;
25.3. Alternative to the above paragraphs, the applicants’ decision to refuse to
process the respondent’s notice of renewal of its license be reviewed and

set aside; and

25.4. The respondent’s notice of renewal be remitted to the applicant's to process

frf\
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26. On 19 July 2023, Van Nieuwenhuizen J delivered judgment in which she
dismissed the declaratory relief but granted the alternative relief with a

remittal to ICASA.

27. The High Court dismissed the respondent’s main relief (at para 35 of its
judgment), declared that ICASA had the power to consider a condonation
application for non-compliance with the time limits set out in section 19(2) of
the ECA and remitted the respondent's condonation request back to ICASA

for consideration.

28. At the SCA, ICASA appealed the declaratory order made by the High Court
and the remittal while the respondent cross-appealled the dismissal of its
main relief on the retrospective application of the amended regulations

which in turn affected the term of its broadcasting license.

ICASA's TECHNICAL OBJECTIONS LACK MERIT

29. Before dealing with the merits, it is appropriate to deal with ICASA's

technical objections which can be summarized as follows:

29.1. First, ICASA complains that the respondent “reformulated” its relief
before the High Court when it filed an amended notice of motion

following the delivery of the Rule 53 record;'?

Pl
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29.2. Second, ICASA complains that the respondent did not challenge its
decision of July 2021 in which it advised licensees that it would not

be considering late renewal applications;"

29.3. Third, ICASA complains that the respondent only thought of its
retrospective argument and relief long after the review application
had been filed and it only raised it in the supplementary founding

affidavit;"* and

29.4. Fourth, ICASA complains that the respondent did not ask for the
declaratory relief granted by the High Court and the SCA erred in

upholding such relief.®

30. | submit that ICASA's arguments are untenable.

31 ICASA's arguments on the reformulated relief and the respondent only

thinking of the retrospective relief later when it filed its supplementary

founding affidavit are legally untenable.

32. In Helen Suzman Foundation v Judicial Service Commission (Trustees

for the Time Being of the Basic Rights Foundation of South Africa as

3 Paras 14.4 — 14.5 of the FA ?N\

4 Para 4.15 of the FA
15 Paras 4.16 — 4.18 and 4.21



amicus curiae),'® this Court stated as follows about the centrality of the

Rule 53 record in a review application:

The purpose of rule 53 is to "facilitate and regulate applications for review". The
requirement in rule 53(1)(b) that the decision-maker file the record of decision is
primarily intended to operate in favour of an applicant in review proceedings. It
helps ensure that review proceedings are not launched in the dark.

33. The record enables the applicant and the court fully and properly to assess
the lawfulness of the decision-making process.'’ The record allows an
applicant to interrogate the decision and, if necessary, to amend its notice

of motion and supplement its grounds for review.®

34, In Minister of Co-Operative Governance and Traditional Affairs v De
Beer and another (Council for the Advancement of the South African

Constitution and another as amici curiae),' the SCA wisely stated:

When an applicant in review proceedings files its supplementary affidavit, after
having had sight of the record, it is in effect fully stating its case for the first time.

35. The respondent was entitled to reformulate its case, amend its relief and

add more grounds of review to its original papers.

16 2018 (7) BCLR 763 (CC) at para 13
17 Helen Suzman Foundation at para 13
18 Helen Suzman Foundation at para 13 ? {(\

18 [2021] 3 All SA 723 (SCA) at para 93



36.

37.

38.

39.

40.

41.

On receiving the Rule 53 record, the respondent was in effect fully stating
igs case for the first time in its supplementary founding affidavit. The
respondent was entitled to do so in terms of Rule 53 and ICASA does not
complain that the respondent violated any rules in supplementing its case

and amending its notice of motion.
ICASA's complaint simply misses the mark.

ICASA also complains about the High Court granting declaratory relief not
sought by the respondent, which the SCA erroneously upheld. | submit that

ICASA’'s complaint is equally untenbable.

While the respondent did not ask for the precise declaratory relief granted
by the High Court, that is how the matter was argued before the High Court
and the SCA. The debate before these courts centred on whether ICASA

has the legislative power to condone the late filing of renewal applications.

The High Court and the SCA did not grant relief on an issue over which the

parties were not heard.
While the relief granted was not the relief originally sought in the notice of

motion, this was one of the two central issues fully debated before the High

Court and the SCA on the papers and during oral argument.
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42, ICASA was fully heard on the relief uitimately granted by the High Court and
upheld by the SCA. Its complaint effectively amounts to form of over

substance,

43. Our courts generally recognize that a court should ordinarily be confined to
the pleaded issues before it. However, it often happens that parties will
expand or redefine the issues before the court in the manner in which they

conduct the litigation and argue the case before the court.

44, In Minister of Safety and Security v Slabbert,2° the SCA restated this

principle as follows:

There are, however, circumstances in which a party may be allowed to rely on
an issue which was not covered by the pleadings. This occurs where the issue

in question has been canvassed fully by both sides at the trial.

45, The SCA also stated in Siabbert;?!

A court is not bound by pleadings if a particular issue was fully canvassed during
the trial.

46. ICASA’'s complaint places form over substance and falis to be rejected out

of hand.

o
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2 12010] 2 All SA 474 (SCA)
21 Slabbert at para 22



47. ICASA's last complaint is that the respondent did not challenge its decision
of July 2021 in which it advised licensees that it would not be considering

late renewal applications.
48. This argument is aiso untenable.

49. This Court has already decided that a litigant is not barred from challenging
a subsequent decision taken in terms of an earlier decision simply because

it never challenged the earlier decision.

50. This is not an Oudekraal situation in which the validty of the latest decision
depends of the existence of the earlier decision. The latest decision is

administrative decision on its own.

51. In National Energy Regulator of South Africa and another v PG Group

(Pty) Limited and others,? this Court stated:

The Maximum Price Decision is a separate and independent administrative
action that is reviewable in and of itself. There is nothing that bars the
respondents from electing to review the Maximum Price Decision and not the
Maximum Pricing Methodology, as these are two separate, independent
decisions.

52. ICASA's refusal to consider the respondent’s late renewal application was a

separate and independent administrative action reviewable in and of itself,

[

222019 (10) BCLR 1185 (CC) at para 32
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ICASA's earlier decision could not validate a subsequent decision taken in

terms of that earlier decision. This Court stated in PG Group:23

Nevertheless, even where the Maximum Pricing Methodology was found to be
lawful, the substantive validity alone of the methodology could not validate a

decision taken in terms of it.

53 In any event, the respondent did not have to challenge that eariier decision
because it was not administrative action per se. it lacked all the attributes

necessary to qualify as administrative action.

54. PAJA defines administrative action by reference to the adverse effects on
the rights of another person and which has a direct, external effect. The SCA
also grappled with the definition of administrative action in Greys Marine
Hout Bay (Pty) Ltd and others v Minister of Public Works and others
and thought the definition should not be restricted to its adverse effects on

the rights of another person as PAJA seems to do.2*

55. ICASA's decision of July 2021 was not administrative action because it had
no external legal effect and did not adversely affect the rights of any other

person.

3 PG Group at para 36 f{\/\
24 (2005] 3 All SA 33 (SCA) at para 23



56. Unmeritorously, ICASA also contends that it considered the respondent’s
late renewal application and decided that it does not have the power to

condone late filing and the respondent never challenged this decision.?

57. This argument bertrays a misunderstanding on the part of ICASA. One of
the relief sought by the respondent in the alternative was that ‘“the
respondents’ decision to refuse to process the applicant's notice of renewal

of its license be reviewed and set aside.”

58. This relief went to the heart of the decision ICASA contends was never
challenged. The question of whether ICASA has the power to condone late
renewal applications was also debated at lenghth before the High Court and

the SCA.

59. Below | deal with the merits of the intended appeal by considering the two

issues that were decided by the High Court and the SCA.

THE INTENDED APPEAL LACKS MERITS IN ANY EVENT

60. In this part, | will briefly consider the two issues which form the merits of this

application for leave to appeal.

The amended regulations and the respondent’s license term

P
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61. The respondent was originally granted a class broadcasting license on 12

September 2012 which was renewed on 26 May 2017 with a specified

effective date of 12 September 2017.

62. The original license was issued in terms of the original Standard Terms and
Conditions Regulations, 2010 (Notice 523 of 2010) which prescribed a five-
year term of validity for class licenses and hence the license specified an

expiry date of 11 September 2022 following its renewal in May 2017.

63. On 25 March 2021, the Standard Terms and Conditions Regulations of 2010
were amended by ICASA following a public process. In relevant part, the

amended regulations state as follows:

4. DURATION OF THE LICENSE

(1) The following Licences are valid for seven (7) years from the effective date:

(a) Community Sound Broadcasting Service;
(b) Community Television Broadcasting Service;
(c) Community Low Power Sound Broadcasting Service; and

(d) Commercial Low Power Sound Broadcasting Service.

64. In turn, regulation 2.2 of the amended regulations defines the effective date

as follows:

“Effective Date” means the date specified in the license, which may be a past,

M

present or future date from the date of signature.



65.

66.

67.

68.

69.

70.

In clause 2.1 of the respondent’s license, an effective date is specified as

follows:

2.1. The effective date of the License is 12 September 2017.

The respondent has one of the specified categories of a license, namely

community sound broadcasting service license.

It is important to note that there is no provision in the amended regulations
which limits the new term of validity to licenses which were granted or

renewed after the regulations came into effect.

In order to apply the amended regulations, one must look at the
respondent’s effective date and calculate the period of seven years from that

date.

It is significant to note that the new period of validity (seven years) is

specifically defined by reference to the effective date in circumstances

where ICASA knew that this would apply to licenses granted before and after

the amended regulations were passed.

| submit that the SCA was correct in upholding the cross-appeal.
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71. The point of departure in statutory interpretation is the decision of the SCA
in Natal Joint Municipal Pension Fund v Endumeni Municipality.26
Interpretation is the process of attributing meaning to the words used in a
document, having regard to the context provided by reading the provisions
in the light of the document as a whole and the circumstances attendant

upon its coming into existence.?’

72, Whatever the nature of the document, consideration must be given to the
language used in light of the ordinary rules of grammar and syntax.2® Thus,
the inevitable point of departure is the language used in the amended

regulations themselves.?®

73. Where more than one meaning is possible, each possibility must be

weighed and the process is objective, not subjective. A sensible meaning is

to be preferred to one that leads to insensible or unbusinesslike results or

undermines the apparent purpose of the document.3°

74. In Cool Ideas 1186 CC v Hubbard and another,? this Court adopted the

above approach by stating:

26 [2012] 2 All SA 262 (SCA) at para 18

27 Endumeni at para 18

2 Endumeni at para 18

2 Djrector of Public Prosecutions, Eastern Cape, Makhanda v Coko (Women's Legal Centre Trusl,
Initiative for Strategic Litigation in Africa and Commission for Gender Equality intervening as Amici
Curiae) [2024] ZASCA 59 (24 April 2024) at para 50 Pm

3% Endumeni at para 18

3 2014 (8) BCLR 869 (CC)



_ A fundamental tenet of statutory interpretation is that the words in a statute must

i be given their ordinary grammatical meaning, unless to do so would resulf in an
absurdity. There are three important interrelated riders to this general principle,
namely:

(a) that statutory provisions should always be interpreted purposively;
(b) the relevant statutory provision must be properly contextualised; and

(c) all statutes must be construed consistently with the Constitution, that is,

where reasonably possible, legisiative provisions ought to be interpreted to
preserve their constitutional validity 3

75. This Court has confirmed that licenses, like all property, are subject to law

and regulation by law.?

76. In this case, ICASA elected to use its powers to change the terms of class
licenses by conferring a benefit which extended their period of validity with
retrospective effect. Being a benefit, this amendment superseded the

license expiry date specified in the respondent’s license.

Tl It is trite that our law recognizes a general presumption against the
retrospective application of laws. The SCA has confirmed that the
presumption is a presumption only and may be overcome by express

language or necessary implication.

32 Cool Ideas at para 28
3 Shoprite Checkers (Pty) Limited v Member of the Executive Council for Economic Development,
Environmental Affairs and Tourism: Eastern Cape and others 2015 (9) BCLR 1052 (CC) at para 60
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78. In Adampol (Pty) Ltd v Administrator, Transvaal,* the SCA approved this

statement of law from an English judge:

This rule is a presumption only; and it may be overcome either by express words

in the statute showing that the provision is intended to be retrospective, or "by
necessary and distinct implication” demonstrating such an intention.

79. The purpose of the presumption in our law is to prevent interferences with
vested rights acquired under existing laws.* The presumption was clearly

rebutted in this case for several reasons.

79.1. First, the amended regulations are not limited fo new licenses
granted after the publication of those regulations or those renewed

after the amended regulations came into effect;

79.2. Second, the amended regulations define the new period of validity by
express reference to the effective date specified in a license in
circumstances where the drafters knew this would directly apply to

licenses granted before the amended regulations;

79.3. Third, the applicants were responsible for drafting the regulations and
they did not include any provision to limit the application of the

amended regulations to licenses granted or amended after the

34 [1989] 4 All SA 776 (AD) at pg 780

35 Unitrans Passenger (Pty) Ltd t/a Greyhound Coach Lines v Chairman, National Transport
Commission and others; Transnet Ltd (Autonet Division) v Chairman, National Transport Commission
and others [1999] 3 All SA 365 (A) at para 12 }’D
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enactment of those regulations which would have been the case if

this was intended: and

79.4. Fourth, to apply the regulations in the manner suggested by the
applicants leads to such glaring absurdities which could not have

been intended by the drafters as explained fully below.

80. There will be absurdities if the amended regulations are non-retrospective
in their application as contended by the applicants. The following examples

dramatizes this point:

80.1. FEirst, if company A was granted its class license on 24 March 2021,
its license would be valid for five vears; but if company B was granted
its class license on 25 March 2021 {one day later), its license would

be valid for seven years; and

80.2. Second, if company A had its license renewed on 24 March 2021, its
renewed license would be valid for five years; but if company B had
its license renewed on 25 March 2021 {one day later), its renewed

license would be valid for seven years.

81. These absurdities are so glaring and purposeless that they could not have

been intended by the drafters of the amended regulations.
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82.  In Lek v Estate Agents Board,* the court confirmed that:

The presumption against retrospectivity does not apply when it must be inferred

from the provisions of the Act that the Legislature intended the Act to be
retrospective. Such an inference can be drawn when the consequences of

holding an Act to be non-retrospective would lead to an absurdity or practical

injustice,

83. The amended regulations are retrospective in their application for another

reason: they confer a benefit. This Court has confirmed that the presumption

against retrospectivity will not apply in such circumstances.

84. In S v Mhlungu and Others,* this Court confirmed that:

The presumption fo which | have referred is intended as a protection aqainst an
invasion of rights which might have occurred in litigation; it is not infended to

exclude the benefits of rights sanctioned by new legisiation.

85. A leading author on statutory interpretation has also confirmed that “if the

retrospective operation of legislation would benefit the individual, the

presumption also does not apply. 3

36 11978] 3 All SA 604 (C) at pg 611
371995 (7) BCLR 793 {CC) at para 38 9m
38 Christo Botha (2012), Statutory Interpretation, 5% Ed, p 62 ,



86. Lastly, where there is ambiguity in the amended regulations, such an
ambiguity must be resolved in favour of the respondent given that the

applicants were the drafters of the regulations.*®

ICASA has the power to condone the Iate filing of renewal notices

87. The applicants have always correctly interpreted section 19(2) of the ECA
as giving them a discretion to condone the late filing of renewal notices.
Section 19(2) has never been amended since 2005 and yet in 2021, the
applicants decided overnight that they no longer have a discretion to

condone the late filing of renewal notices.

88. This degree of arbitrariness cries out for an aexplanation. We highlight two

examples:

88.1. First, section 7 of Form F in the Processes and Procedures
Regulations (GG 30914) of 2008 stated under the heading “Late

Filing of Application”:

Where this application is filed outside of this time period, set out the
reasons for the late filing.

39 Cape Group Construction (Pty) Ltd t/a Forbes Waterproofing v Government of the United Kingdom
[2003] 3 All SA 486 (SCA) at para 13
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88.2. This part was just arbitrarily removed in subsequent iterations of the
regulations yet the original provision in the ECA (section 19(2))

remained the same.

88.3. Second, on 24 March 2014, the applicants published a general notice

in the government gazette in which they stated:

The Independent Communications Authority of South Africa (‘the
Authority”) hereby gives notice to all Class Sound Community
Broadcasting Service Licensees who have failed to submit their renewal
applications to do so within thirty {30) days from the publication of this

notice in the Government Gazette.

89. Despite their belated protestations, it is evident that the applicants
estaslished a general practice or custom in which late renewal applications
for class licenses were considered upon a condonation application setting

out all the reasons for the late filing.

90. In Nissan SA (Pty) Ltd v Commissioner for Inland Revenue,*® the SCA
said that such a practice or custom will not be ignored by a court in attaching

meaning to a provision.

91. In Marshall and Others v Commissioner, South African Revenue
Service,*! this Court also considered this issue and thought that it would be

unreasonable to have regard to such a practice where it is unilateral. This

2l
M

40 [1998] 4 All SA 269 (A) at pg 276 — 277
41 12018] ZACC 11 at para 10



Court thought that the recognition of such a custom or practice might be

justified where it is evidence of an impartial application recognized by all

concerned.

92. The consideration of late renewal applications for class licenses was such
an impartial application of a custom or practice recognized by both the

regulator and licensees in this case.

93. In addition to this, this Court has set out the correct approach to assessing

compliance with legal requirements.

94. In AllPay Consolidated Investment Holdings (Pty) Ltd and others v
Chief Executive Officer of the South African Social Security Agency
and others {Corruption Watch and another as amici curiae),*? this Court

stated:

[30] Assessing the materiality of compliance with legal requirements in our
administrative law is, fortunalely, an exercise unencumbered by excessive
formality. It was not always so. Formal distinctions were drawn between
"mandatory” or "peremptory” provisions on the one hand and "directory” ones on
the other, the former needing strict compliance on pain of nonvalidity, and the
latter only substantial compliance or even non-compliance. That strict

mechanical approach has been discarded. Although a number of faciors need
to be considered in this kind of enquiry, the central element is to link the question

of compliance to the purpose of the provision.
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95. In its application for leave to appeal, the applicants attempt to criticize the
SCA for relying on the above decision and they seek to distinguish it from

the facts of this case.

96. However, that attempt must fail because decided case are relevant for the
general principles of law they establish. It is not a contest of facts. The fact
that this Court dealt with a tender in Alipay is wholly immaterial. The

principle it laid in that case finds direct application in this case.

97. The question is — given the purpose of the six months requirement, namely
to give ICASA enough time to process renewal applications and take
decisions on spectrum allocation — was substantial compliance enough in
the circumstances of this case or should a licensee lose its license because
it was 14 days late in filing its renewal notice? This is in circumstances where

the license is still valid at the time a renewal application is submitted.

98. In African Christian Democratic Party v The Electoral Commission and

Others,*? the this Court stated:

{25] The question thus formulated is whether what the applicant did constituted
compliance with the statutory provisions viewed in the light of their purpose. A
narrowly textual and legalistic approach is to be avoided as Olivier JA urged in
Weenen Transitional Local Council v Van Dyk.
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99.

100.

101.

| submit that it would be unduly harsh and incompatible with our
constitutional values for a licensee to lose its license in circumstances where

it was only 14 days out of time in submitting its renewal notice.

ICASA is the broadcasting authority established under chapter 9 of the
Constitition as one of the state institutions supporting democracy. In terms
of section 192 of the Constitution, ICASA regulates broadcasting in the
public interest in order to ensure fairness and a diversity of views broadly

representing South African society.

| submit that it would be subversive to ICASA's entrenched constitutional
purpose close down community radion stations in circumstances where it
has itself established a practice in which it accepted late renewal notices on

good motivation, a practice which licensees accepted.

CONCLUSION

102.

In the circumstances, | respectfully submit that the application for leave to

appeal falls to be dimissed with costs.
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THUS SIGNED and SWORN to before me at  [VVZOR A ontmisthe 12

day of SEPTEMBER 2025, by the deponent who has acknowledged that he knows and
understands the contents of this affidavit; that he has no objection to taking the

prescribed oath and that he considers the prescribed oath to be binding on his

conscience.

COMMISSIONER OF OATHS

Full Names: CoMMISION
PHINEAS Mop oy 1S

Capacity: 135%%&%’3\13:\(

CRESC

Address: MIDRAN, mo
SIINATURE E‘ i :W



Good day Madam,
We confirm that parties have agreed to serve each other electronically.
Kind regards

Sipho Tsotetsi
Director

TSOTETSI ATTORNEYS INC

Address:1122 Delta Close Street, Crescent Wood Country Estate, Midrand, 1685
Tel: 011 051 9192

Cell: 079 343 7096

Email: Sipho@tsotetsiincattorneys.co.za

Website: www.tsotetsiincattorneys.co.za

From: Rebokilwe Seepane [HM Chaane Attorneys] [mailto:Rebokilwe@hmchaane.co.za]

Sent: Tuesday, September 2, 2025 1:28 PM

To: sipho@tsotetsiincattorneys.co.za

Cc: Matipa Tswai [HM Chaane Attorneys] <Matipa@hbmchaane.co.za>; Fumani Mtungwa [HM Chaane
Attorneys] <Fumani@hmchaane.co.za>; Khensani Mawai [HM Chaane Attorneys]
<Khensani@hmchaane.co.za>; Morongwa Phago [HM Chaane Attorneys]
<Morongwa@hmchaane.co.za>

Subject: RE: Independent Communications Authority of South Africa and Others v Open Heaven
Community Radio and Others (1133/2023) [2024] ZASCA 117 {12 August 2025)



Good day Mr Tsotetsi,
Kindly find attached our clients’ application for leave to appeal to the Constitutional Court.
We further confirm that parties have agreed to serve each other electronically.

Kindly acknowledge receipt.

Kind Regards,

Rebokilwe Seepane

Director

Irene Link Office Park

Building E, Ground Floor

5 Impala Avenue

Doringkloof, Centurion, 0157
Email: Rebokilwe @hmchaane.co.za
Office: +27 12 880 2195

Mobile: +27 82 712 6164

Fax: +2712 BB0 0992

www.hmchaane.co.za

This email and any attachments are intended only for the use of the individual or entity named above and contains information that is
confidential and privileged, f you are not the intended recipient, you are hereby notified that any dissemination, distribution or
copying of this email is strictly prohibited. Opinions, conclusions and other information in this message that do not relate to the official
husiness of our firm shall be understood as neither given nor endorsed by it. If you received this in error, please inform the sender and
please delete all data from your system.



Thank you Carl.

Kind Regards,

Rebokilwe Seepane
Director
Irene Link Office Park

3 Building E, Ground Floor
: 5 Impala Avenue
Doringkloof, Centurion, 0157
C i A E Email: Rebokilwe@hmchaane.co.za
) % \N Office: +27 12 8802195
Mobile; +27 82 712 6164

www.hmchpane.co.za Fax: +27 12 880 0992
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This email and uny attachments are intended only for the use of the individual or entity named sbhove and contains information that is
confidential and privileged. 1T you are not the intended recipient, you are hereby notified that any dissemination, distribution or copying
of this emai! is strictly prohibited. Opinions, conclusions and other information in this message that do not sefate to the officiat business
of our firm shall be undersiood as neither given nor endorsed by it. I you received this in error, please inform the sender and please
delete all data from your syslem,

From: Carl Meyer <carl@hurterspies.co.za>

Sent: Tuesday, 02 September 2025 13:40

To: Rebokilwe Seepane [HM Chaane Attorneys] <Rebokilwe@hmchaane.co.za>; Willie Spies
<Willie@hurterspies.co.za>; sipho@tsotetsiincattorneys.co.za; Willie Spies
<Willie@hurterspies.co.za>; willie.spies@mweb.co.za; willie.spies@mweb.co.za

Cc: Matipa Tswai [HM Chaane Attorneys] <Matipa@hmchaane.co.za>; Khensani Mawai [HM
Chaane Attorneys] <Khensani@hmchaane.co.za>; Khensani Mawai [HM Chaane Attorneys]
<Khensani@hmchaane.co.za>; Morongwa Phago [HM Chaane Attorneys)
<Morongwa@hmchaane.co.za>

Subject: RE: OPEN HEAVEN COMMUNITY RADIO/ICASA: LEAVE TO APPEAL TO
TEH CONSTITUTIONAL COURT

Good day
The below email refers.

We acknowledge receipt of the Independent Communications Authority of South Africa’s
application for leave to appeal to the Constitutional Court.

Vriendelike groete / Kind Regards

Carl Meyer
Assosiaat / Associate

Tel: 012 941 9239 Cell; 083 765 8647

Faks/Fax: 012 644 1997 « E-pos/E-mail: carl@hurierspigs co.za

Posadres/Postal Address: Posbus/PO Box 14505, Lyitellon, 0140

Adres/Address: Tweede vioar/ Second floor, Blok/Block A, Loflus Park, Kirknessstraat 416 Kirkness avenue,
Arcadia, Pretoria
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Die e-pos mag vertroulike, geprivilegeerde en persooniike inligting en/of aanhangsels bevat. Waar jy nie die bedoelde ontvanger
vamn die e-pos is nie, word jy verbied on die e-pos, inligting en/of aanhangsels ie lees, te gebruik, te versprei, te stoor enfof te
prosesseer. Waar hierdie e-pos verkeerdelik na jou gestuur is, stel asb. die afsender daarvan in kennis, daarna word jy versoek
om die e-pos, inligting enfof aanhangsels onmiddellik te vernietig,

NEEM KENNIS: Ons firma se bankbesonderhede het nie verander nie en sal nie in die afsienbare toekoms verander nie.
Ignoreer enige korrespondensie wat jy mag ontvang dat ons bankbesonderhede verander het.

This e-mail may contain privileged, confidential, and private information and/or attachments. In the event that you are not the
intended recipient of the e-mail, you are prohibited from reading, using, distributing, storing and‘or processing the e-mail and
the information therein. If you received this e-mail in error, inform the sender immediately, thereafter you are requested to
destroy the e-mail, information andior attachments.

TAKE NOTICE: Our firm's banking details have not changed and shall not change within the foreseeable future. Please ignore
any nolifications that you may receive regarding a change in our bank particulars.



