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INTRODUCTION 

 

1. The Road Accident Fund Act 56 of 1996 and its predecessors, created a 

scheme to compensate the victims of motor accidents.  Its purpose is to 

give them “the greatest possible protection”.1  Its provisions can broadly be 

divided into two parts: 

 

1.1. The first part comprises sections 2 to 16.  They are 

administrative in that they create the machinery by which the 

scheme is administered.  It is done by the Road Accident Fund 

which is controlled, managed and administered by its Board, 

Chief Executive Officer and staff.   

 

1.2. The second part comprises sections 17 to 25.  They are 

substantive in the sense that they prescribe the rules by which 

the victims of motor accidents are compensated. 

 

2. The Road Accident Fund Amendment Act 19 of 2005 made wide-ranging 

amendments to both parts of the Main Act: 

 

                                            
1  Engelbrecht v Road Accident Fund 2007 (6) SA 96 (CC) para 23 
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2.1. Sections 1 to 5 of the Amendment Act amended various 

provisions of the administrative part of the Main Act.  We will call 

these amendments “the administrative amendments”. 

 

2.2. Sections 6 to 12 of the Amendment Act amended various 

provisions of the substantive part of the Main Act.  We will call 

these amendments “the substantive amendments”. 

 

3. The Amendment Act was published on 5 January 2006.  Section 13 

provided that it would come into effect on a date determined by the 

President by proclamation in the Government Gazette.  This provision 

read with s 13(3) of the Interpretation Act 33 of 1956, permitted the 

President to stagger the implementation of the amendments by putting 

them into operation on different dates. 

 

4. The President intended to stagger the implementation of the Amendment 

Act by first putting the administrative amendments in ss 1 to 5 into 

operation.  He did so by Proclamation R27 of 19 July 2006.  We will call it 

“the First Proclamation”.  It provided that certain provisions of the 

Amendment Act will come into effect on 31 July 2006.  It should have 

referred to ss 1 to 5 of the Amendment Act.  It mistakenly referred instead 

to ss 4, 6, 10, 11 and 12 of the Amendment Act.  They are the sections of 

the Main Act which have been amended by ss 1 to 5 of the Amendment 

Act.  As a result of this error, the effect of the First Proclamation if taken 
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literally, was to put into operation an arbitrary selection of one of the 

administrative amendments (s 4) and four of the substantive amendments  

(ss 6, 10, 11 and 12) made by the Amendment Act.   

 

5. The President corrected the error by Proclamation R32 of 31 July 2006.  

We will call it “the Second Proclamation”.  He corrected the First 

Proclamation by replacing the incorrect reference to ss 4, 6, 10, 11 and 12 

of the Amendment Act with a reference to ss 1 to 5 of the Amendment Act. 

 

6. On the day the Second Proclamation was published, the applicant 

launched an application to the High Court for an order declaring the First 

Proclamation to be invalid.  He did not know about the publication of the 

Second Proclamation and consequently confined his application to the 

First Proclamation.   

 

7. The High Court handed down judgment on 14 June 2007.  It held and 

declared that the First Proclamation was “null and void and of no force and 

effect”.2  Because the First Proclamation constitutes “conduct of the 

President”, the High Court’s order of invalidity comes before this court for 

confirmation in terms of s 167(5) of the Constitution. 

 

8. The essence of our submissions is as follows: 

 

                                            
2  High Court Order p 58 
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8.1. We accept that the First Proclamation was invalid and that this 

court should confirm the High Court’s order declaring it to be so. 

 

8.2. We submit however that, although this case is formally 

concerned only with the validity of the First Proclamation, the 

real and substantial issue between the parties concerns the 

validity and effect of the Second Proclamation and more 

particularly whether it brought the administrative amendments 

made by ss 1 to 5 of the Amendment Act into operation on 31 

July 2006.  

 

8.3. The applicant contends that the Second Proclamation was also 

invalid because the President purported to amend the First 

Proclamation but did not have the power to do so.   

 

8.4. We submit that, although the Second Proclamation used the 

language of amendment, the substance of what it said was to 

make two statements: 

• The first was that ss 4, 6, 10, 11 and 12 of the 

Amendment Act would no longer come into effect on 31 

July 2006. 

• The second was that ss 1 to 5 of the Amendment Act 

would come into effect on 31 July 2006.   
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8.5. The first statement was unnecessary and had no effect because 

the First Proclamation was in any event invalid. 

 

8.6. The second statement lawfully brought the administrative 

amendments into effect on 31 July 2006.  The flaw in the First 

Proclamation did not detract from the validity of this part of the 

Second Proclamation. 

 

9. The Minister’s concern is not to defend the validity of the First 

Proclamation but to defend the validity of the implementation of the 

administrative amendments made by the Second Proclamation with effect 

from 31 July 2007.  We do not oppose the application for confirmation of 

the High Court’s order of invalidity of the First Proclamation.  We ask 

instead that this court find and declare that the Second Proclamation 

lawfully brought the administrative amendments in ss 1 to 5 of the 

Amendment Act into operation on 31 July 2006.   
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THE FORM AND THE SUBSTANCE OF THIS CASE 
 
 

The formal issue 
 
 
10. This case is formally one about the validity and effect of the First 

Proclamation. 

 

11. It is common cause that the President intended by the First Proclamation, 

to put the administrative amendments made by ss 1 to 5 of the 

Amendment Act into operation from 31 July 2006.  It failed to do so only 

because the First Proclamation incorrectly identified those provisions.3 

 

12. The applicant contends that the First Proclamation was invalid from the 

outset and had no effect.4 

 

13. The respondents debate the status of the First Proclamation but they do 

not contend that it had any substantive effect.  They say it was amended 

and effectively replaced by the Second Proclamation which implemented 

the administrative provisions of the Amendment Act and not those 

mistakenly referred to in the First Proclamation.5 

                                            
3  Founding affidavit p 7 para 9, p 12 para 28, p 19 paras 43 and 44.  Answer p 31 

para 6.3, p 33 paras 10 and 11, p 36 para 20, p 39 para 32, p 41 para 38 and p 42 
para 39.  Reply p 50 para 4 and p 54 para 17 

 
4  Notice of motion p 1 prayer 1.  Founding affidavit p 16 para 35.  Applicant’s heads p 20 

para 41, p 21 para 42.1 and p 23 paras 44 and 45 
 
5  Answer p 31 para 6.3, p 33 paras 10 and 11, p 34 para 13.2 and p 40 para 35 
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14. Neither side accordingly contends that the First Proclamation ultimately 

had any effect at all.  They debate its status only insofar as it might have 

an impact on the validity and effect of the Second Proclamation. 

 

The substantive issue 
 
 
15. The substance of the debate concerns the validity and effect of the 

Second Proclamation and more particularly whether it brought the 

administrative amendments in ss 1 to 5 of the Amendment Act into 

operation. 

 

16. When the applicant launched the application on 31 July 2006, he did not 

know about the Second Proclamation which was published on the same 

day.6  He foreshadowed the debate about the Second Proclamation 

however because he said that the Department of Transport had 

acknowledged that the First Proclamation had been issued in error and 

would be withdrawn and replaced by a new proclamation.7  He contended 

that such a new proclamation would be invalid because the President did 

not have the power to withdraw the First Proclamation.8 

 

                                            
6  Reply p 51 para 5 
 
7  Founding affidavit p 8 para 10 
 
8  Founding affidavit p 8 para 11, p 11 para 23, p 12 para 29, p 15 para 34 and p 20 

para 47 
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17. The respondents contended in answer, that the Second Proclamation 

corrected the erroneous references in the First Proclamation and that their 

combined effect was to bring the administrative amendments of the 

Amendment Act into operation.9 

 

18. In his reply, the applicant persisted in his contention that the President did 

not have the power to issue the Second Proclamation.10 

 

19. The applicant argues in this court that the Second Proclamation was 

invalid and had no effect because, 

-  the First Proclamation was invalid from the outset and there was 

consequently “nothing left to amend”,11 and 

-  the President did not have the power to amend the First 

Proclamation because he was functus officio.12 

 

20. The real issue accordingly concerns the validity and effect of the Second 

Proclamation and more particularly whether it brought the administrative 

amendments in ss 1 to 5 of the Amendment Act into operation.  We shall 

address this issue in the next chapter. 

 

 
                                            
9  Answer p 33 paras 10 and 11, p 34 paras 13.2 and 14, p 36 para 21 and p 42 para 39 
 
10  Reply p 51 para 6 and p 54 para 18 
 
11  Applicant’s heads p 21 paras 43 to 46 
 
12  Applicant’s heads p 23 paras 47 to 52 read with p 24 paras 53 to 59 
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The nature of the administrative amendments 
 
 

21. The administrative amendments in ss 1 to 5 of the Amendment Act 

amended ss 4, 6, 10, 11 and 12 of the Main Act.  We will briefly describe 

the amendments to each of these provisions of the Main Act. 

 

22. Section 4 

Section 1 of the Amendment Act added the new ss 4(4), (2)(i) and 4(4) of 

the Main Act.  They provide that the Fund may enter into agreements with 

others including other organs of state, for purposes of the implementation 

of the Main Act. 

 

23. Section 6 

Section 2 of the Amendment Act amended s 6(1) of the Main Act by 

shifting the Fund’s financial year-end from 30 April to 31 March of every 

year. 

 

24. Section 10 

Section 3 of the Amendment Act amended s 10 of the Main Act which 

concerns the constitution and operation of the Board of the Fund.  The 

amendments had the following effect: 

 

24.1. Section 3(a) of the Amendment Act made a minor amendment to 

the heading of s 10 of the Main Act. 
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24.2. Sections 3(b), (g) and (h) of the Amendment Act amended 

ss 10(1)(a), 10(1)(b) and 10(9) and introduced a new s10(9A) 

into the Main Act.  These amendments changed the procedure 

the Minister must follow when he appoints the members of the 

Board.  Under the old procedure, the Minister appointed a 

selection committee.  It interviewed candidates for appointment 

in public and made recommendations to the Minister.  The 

Minister had to take the committee’s recommendations into 

account when he appointed the members of the Board.  The new 

procedure does away with the selection committee altogether. 

 

24.3. Section 3(c) of the Amendment Act amended s 10(2)(c) of the 

Main Act by adding a provision that, when a member’s term of 

office expires, he or she may be re-appointed to the Board.  

 

24.4. Section 3(d) of the Amendment Act amended s 10(4) of the Main 

Act.  It provides in effect that the DG of Transport or his nominee 

who is a member of the Board in terms of s 10(1)(a), no longer 

has a vote on any matter before the Board. 

 

24.5. Sections 3(e) and (f) of the Amendment Act amended s 10(6)(a), 

deleted s 10(6)(b), amended s 10(7) and deleted s 10(8) of the 

Main Act.  The effect of these amendments was that: 
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- the Minister and not the Board, now appoints its Chair and 

Vice-Chair of the Board, and 

- the Executive Committee of the Board is abolished. 

 

25. Sections 11 and 12 

Sections 4 and 5 of the Amendment Act deleted s 11(1)(a)(iv) and 

amended ss 12(1)(a) and (b) of the Main Act.  They relate to the 

qualification and appointment of the CEO of the Fund.  The effect of these 

amendments is as follows: 

 

25.1. The old s 12(1)(b)(i) provided that the CEO had to be someone 

“who commands a knowledge of the management of motor 

vehicle accidents insurance or motor vehicle accidents 

compensation matters”.  The new s 12(1)(b) requires the CEO to 

be someone “who is suitably qualified and experienced to 

manage the day to day affairs of the Fund”. 

 

25.2. In terms of the new s 12(1)(a) the Board and not the Minister, 

now determines the terms and conditions of the CEO’s 

employment. 

 

25.3. The old s 12(1)(b)(ii) which provided that the CEO held office “at 

the Minister’s pleasure”, has now been deleted. 
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The importance of the administrative amendments 
 
 
 
26. The Minister, the Board, the Chair, Vice-Chair and members of the Board 

and the CEO of the Fund will have acted under the amended 

administrative provisions since 31 July 2006.  If the implication of this 

court’s judgment should be that the administrative amendments did not 

come into operation on 31 July 2006, it will inevitably wreak havoc with the 

control, management and administration of the Fund. 

 

27. The appointment of all the members of the Board appointed since 31 July 

2006, will be invalid because they were appointed in accordance with the 

new procedure and not the old one.  The invalidity of their appointment will 

in turn invalidate all the decisions of the Board and their implementation 

since 31 July 2006.  It will have far-reaching ramifications if regard is had 

to the important functions of the Board in terms of s 11(1) read with 

ss 6(2), 8(1), 9(1), 12(1)(a), 12(2) and 13(1) of the Main Act.   

 

28. If a new CEO has been appointed since 31 July 2006, then his 

appointment will also have been invalid for two reasons: 

• The first is that he is appointed on the recommendation of the 

Board in terms of ss 11(1)(c) and 12(1)(a) of the Main Act.  If the 

Board itself was invalidly constituted, then its recommendation was 
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also invalid and so too the appointment of the CEO made on the 

strength of it. 

• Both the Board and the Minister will have assessed the CEO’s 

qualification for office on the basis of the new requirement in 

s 12(1)(b) and not its predecessor in the old s 12(1)(b)(i).   

If the CEO’s appointment is invalid, it will also cause significant upheaval 

in the light of the important functions of the CEO in terms of ss 6(2), 

11(1)(h) and 12(2) of the Main Act. 

 

29. The price and burden of this disruption and upheaval will in the first place 

be borne by the Fund but will ultimately redound to the prejudice of the 

victims of motor accidents whose compensation will inevitably be delayed 

and the motoring public who finance the Fund. 
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THE STATUS OF THE PROCLAMATIONS 
 
 

The First Proclamation 
 
 
30. We accept the essence of the applicant’s contentions about the First 

Proclamation: 

 

30.1. It was objectively irrational because the provisions of the 

Amendment Act which it purported to put into operation, were an 

arbitrary selection which resulted from an underlying mistake. 

 

30.2. It is appropriate for this court to confirm the High Court’s order 

declaring the First Proclamation to be invalid.  There is no 

reason to limit the retrospective operation of the order of 

invalidity. 

 

30.3. Under the doctrine of objective invalidity, the First Proclamation 

is regarded as having been a nullity from the outset.13  

 

31. It follows that the First Proclamation never brought into operation the 

provisions to which it erroneously referred.  It had no effect in law at all.  

                                            
13  Ferreira v Levin 1996 (1) SA 984 (CC) paras 26 to 28;  Prince v President, Cape Law 

Society 2001 (2) SA 388 (CC) paras 36 and 37;  Ex parte Women’s Legal Centre:  In re 
Moise v Greater Germiston Transitional Local Council 2001 (4) SA 1288 (CC) paras 12 
to 14;  Ingledew v Financial Services Board 2003 (4) SA 584 (CC) para 20;  Gory v 
Kolver 2007 (4) SA 97 (CC) para 39 
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The Second Proclamation 
 
 
32. The applicant contends that, because the First Proclamation was a nullity 

from the outset, the Second Proclamation could not amend it as it 

purported to do.   It is however unnecessary to determine whether the 

Second Proclamation validly amended the First Proclamation, since the 

status of the Second Proclamation must be judged on its substance and 

not its form.  Although the President used the language of amendment, the 

substance of what he said, had two components: 

 

32.1. The first was that ss 4, 6, 10, 11 and 12 of the Amendment Act 

would no longer come into effect on 31 July 2006.  We will call 

this “the retraction component” of the Second Proclamation. 

 

32.2. The second was that the administrative amendments in ss 1 to 5 

of the Amendment Act would come into operation on 31 July 

2006.  We will call this “the commencement component” of the 

Second Proclamation. 

 

33. The retraction component was unnecessary and had no effect because 

there was in law nothing to retract.  It is as well that the Second 

Proclamation made it clear for good order, that the provisions of the 

Amendment Act identified in the First Proclamation would no longer come 
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into operation on 31 July 2006.  But it was not necessary to do so because 

the First Proclamation was in any event a nullity without any effect in law. 

 

34. The commencement component of the Second Proclamation, on the other 

hand, was valid and lawfully brought the administrative amendments in 

ss 1 to 5 of the Amendment Act into operation on 31 July 2006: 

 

34.1. The President had the power to bring the administrative 

amendments into operation in terms of s 13 of the Amendment 

Act read with s 13(3) of the Interpretation Act. 

 

34.2. The President purported to exercise this power in the First 

Proclamation.  The applicant contends that he was thereafter 

functus officio and could not issue the Second Proclamation.  But 

the First Proclamation was invalid and a nullity from the outset 

and accordingly did not render the President functus officio.14 

 

34.3. Even if the First Proclamation rendered the President functus 

officio in relation to the provisions of the Amendment Act 

identified in the First Proclamation, it might have affected the 

retraction component of the Second Proclamation but not its 

commencement component:  

                                            
14  Garment Workers Union (Western Province) v Industrial Tribunal and Minister of Labour 

1963 (4) SA 775 (A) at 787G to 788H;  In re Khoza’s Inquest 1989 (2) SA 154 (T) at 
155D-F.  Cf Transair (Pty) Ltd v National Transport Commission 1977 (3) SA 784 (A) at 
792F-H and Pepkor Retirement Fund v Financial Services Board 2003 (6) SA 38 (SCA) 
para 10. 
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34.3.1. Subject to one exception, the commencement 

component put into operation provisions of the 

Amendment Act which had not been referred to in the 

First Proclamation.  Whatever the impact of the First 

Proclamation might have been, it could not affect the 

President’s power to put these provisions into effect as 

he did by the Second Proclamation.   

 

34.3.2. The only exception is s 4 of the Amendment Act which 

was referred to in both proclamations.  It was 

purportedly put into effect by the First Proclamation 

and was again put into effect by the commencement 

component of the Second Proclamation.  We submit 

that the First Proclamation was a nullity and 

accordingly did not affect the validity of the 

commencement component of the Second 

Proclamation by which it was put into effect.  But even 

if the First Proclamation had some effect, then the 

Second Proclamation merely reiterated that s 4 of the 

Amendment Act would come into operation on 31 July 

2006. 
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35. We accordingly submit that the status of the two components of the 

Second Proclamation is as follows: 

 

35.1. The retraction component was unnecessary and had no effect 

because the First Proclamation was in any event a nullity. 

 

35.2. The commencement component lawfully put the administrative 

amendments in ss 1 to 5 of the Amendment Act into operation on 

31 July 2006. 
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REMEDY 
 
 
 
36. The Minister no longer opposes the application for confirmation of the High 

Court’s order declaring the First Proclamation to be invalid. 

 

37. The Minister asks that this court find and declare that the administrative 

amendments in ss 1 to 5 of the Amendment Act were lawfully brought into 

operation by the Second Proclamation with effect from 31 July 2006. 

 

38. Whatever the outcome of the application to this court, 

-  the Minister does not seek any order for costs, and 

-  it would not be appropriate to make any order for costs against 

him because he no longer opposes the application for 

confirmation. 

 

       Wim Trengove SC 

 

       Alfred Cockrell 

       Chambers 
       Johannesburg 
       29 November 2007 
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