IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
Held at

BRAAMFONTEIN

SCA CASE NUMBER:016/2003
TPD CASE NUMBER:A610/2002

RC CASE NO:RC 3/2000

In the matter between

MTHEMBU, SKHUMBUZO JEROME APPLICANT/APPELLANT
And
THE STATE RESPONDENT

FOUNDING AFFIDAVIT

I, the undersigned



(Skhumbuzo Jerome Mthembu)

do hereby state under oath and say that:

1. AD THE PARTIES — | am the Applicant in the above matter.

2. The Respondent is the State c/o the Director Public
Prosecutions Pretoria, North Gauteng Division of the High
Court, Pretoria.

3. | am an adult male South African citizen with ID number
480731557008 currently serving a sentence of fifteen years for
conviction on charges of robbery with aggravating
circumstances as well as possession of unlicensed arms and
ammunition.

4. All facts herein contained are within my personal knowledge
and are to the best of my knowledge and belief both true and
correct.

5. In as far as | make averments of a legal nature herein | do so on
the strength of legal advice obtained.



6. AD CONDONATION - The filing of the application is late,
however | humbly submit that it is in the interests of justice
that leave to appeal be granted. | am advised that in Order for
the Court to even entertain the application for leave to appeal, |
ought to set out the facts in support of condonation, succinctly.

7. 1 was convicted following a trial and a plea of not guilty in the
Vereeniging Regional Court on 3" October 2001 by Learned
Regional Magistrate, Mr C Kruger where | stood trial on the
following counts:-

1. Armed Robbery of goods worth R34,325.72.
2. Possession of four unlicensed firearms.

3. Possession of Ammunition. — ANNEXURE SM1

8. On 3™ October 2001 | was sentenced to 15yrs on the first count,
two years and one year respectively on the subsequent two
counts and the latter-mentioned terms were ordered to run
concurrently with the sentence on the charge of robbery
aggravating. | am thus serving an effective 15-year
imprisonment term.

9. My erstwhile legal representatives filed an application for leave
to appeal to the North Gauteng Division of the High Court. Up
until conviction on the date mentioned supra | was out on bail
of R10,000.00. | complied with all conditions set down and did



10.

11.

not evade my trial. On 22" October 2001 | was released on bail
of R7,000.00 pending appeal

| dutifully complied with the conditions set up until my appeal
in the then Transvaal Provincial Division on 7™ October 2002.
The Appeal before Justices van der Walt and Moseneke (as he
then was), was dismissed and leave to appeal to the Supreme
Court of Appeal was denied. However, bail pending an
application for leave to appeal to the Supreme Court of Appeal
was extended. ANNEXURE SM2

| remained on bail complying with the conditions and was
advised to await the outcome of what my attorney termed a
petition to Bloemfontein. My erstwhile legal representative
further informed me that | would be advised of the outcome of
my application for leave to appeal and in the event of failure |
would need to hand myself over within a time period stipulated
by the Court.

1. | heard nothing further from neither my attorney, nor the
Clerk of the Court, nor the Registrar of the High Court.

2. During the entire period | was resident at 1478 Sofasonke
Street Orlando East.



. At the time, as is currently, | held the public position of
Director at Orlando Pirates with offices in Parktown
Johannesburg.

. I made numerous calls to the Attorney as well as the
Registrar Criminal Appeals at Bloemfontein, speaking on
numerous occasions to the Registrar Criminal Appeals who
informed me that my appeal was yet to be enrolled.

. | repeatedly expressed concern to both my erstwhile legal
representatives as well the Registrar about the delay in the
finalization of the matter and essentially lived with the sword
of pending incarceration over my head.

. On 3" April 2009 | was apprehended at my chosen
domicilium by police officers who informed me that they had
been going to the incorrect address all along and that my
application for leave to appeal had been unsuccessful.

| expressed dismay as neither my attorney nor the Court had
informed me of such outcome.

. Upon arrival in prison | engaged the services of Wardle
Ndhlela & Mahlangu Consultants CC.



10.

11.

12.

13.

14.

Ms Brenda Wardle contacted Matsepes attorneys in
Bloemfontein with a view of getting the outcome of my case.

She was informed by both the correspondents and the
Registrar Criminal Appeals, Mr Snyman that no such appeal
had ever been before the Supreme Court of Appeal.

Upon enquiring from the Registrar Criminal Appeals in
Pretoria she was informed by one Thomas that the case
number belonged to other parties and that | was not the
accused in that case.

Ms Wardle then contacted the Clerk Criminal Appeals in
Vereeniging and she is the one who intimated that the
appeal had indeed been dismissed.

The order in which the application for leave to appeal was
dismissed was then faxed to Ms Wardle and this is the first
time that | became aware that my appeal had failed.
ANNEXURE SM3

| was advised that an application will be brought for the
reinstatement of my bail pending the application for leave to
appeal to the Constitutional Court.



15.

16.

17.

18.

| was abruptly removed from my place of abode. | lost
hundreds of thousands of rands due to my business being
left unattended. The scenario sketched above shows clearly
that | could not have known nor suspected that leave to
appeal had been dismissed.

| was advised that the record of proceedings both in the
lower court and the high court had to be obtained. Messers
Wardle Ndhlela & Mahlangu then had to appoint an attorney
who could brief counsel for the prosecution of the appeal.

The record was finalized and forwarded to counsel last
month and it is only now that | am ready to proceed with the
application for leave to appeal.

Essentially and with respect, the Judgment of Moseneke J (as
he then was), writing on behalf of the appeal court was and
is impugned on the following bases:-

1.1.1. Disregard for alibi evidence

1.1.2. Inaccurate assessment of identification evidence

1.1.3. Drawing of adverse inferences when they ought not
to have been drawn



1.1.4. The impact of an irregular investigation on a
conviction not being taken cognisance of

1.1.5. Improbabilities and material contradictions in the
state’s case not being disregarded

1.1.6. The appropriateness of a competent verdict

12. AD CONSTITUTIONAL ISSUE BEING RAISED FOR THE FIRST
TIME BEFORE THIS COURT

1. | humbly submit that | am not legally trained but from
discussions with my erstwhile and current legal team, | am
advised that albeit the matters were not couched and argued
as constitutional matters per se, sufficient ground work was
laid granting the requisite leeway for the above Honourable
Court to entertain the matter.

2. | would further like to submit that as a litigant or rather party
to proceedings | should not fall by the wayside merely



because my legal representative did not as is required by law,
canvass the constitutional issue in my matter in clear and
unequivocal terms.

3. | am further advised that in this very Honourable Court in the
matter of Molimi v The State, where an accused was

convicted of robbery with aggravating circumstances on the
strength of cellphone records alone, condonation for the
non-compliance with the raising of the constitutional matter
was granted and the convictions and life imprisonment were
set aside despite the fact that the constitutional matter
complained of was first canvassed on appeal.

4. Despite what was canvassed above in relation to my
erstwhile representative Mr Shapiro, | need to categorically
state that | was more than happy with the thoroughness and
diligence with which the papers were drafted and the
strength of legal arguments advanced therein.

13. THE CONSTITIONAL ISSUE OR ISSUE RELATED TO A
CONSTITUTIONAL MATTER RAISED

14. | am advised, which advice | accept, that in order for leave to
appeal to be granted to this Honourable Court there is, as a
fundamental requirement the violation of a fundamental right



15.

16.

17.

18.

leading to a dispute of a constitutional matter or a matter
connected with a constitutional issue.

| am further advised that such issue should not be an issue
previously decided or deliberated on by this Court.

The main crux of argument is the disregard the trial Court and
to an extent the Appeal Court had for the irregular manner in
which the investigation was conducted with a rejection by the
Court of evidence in support of malice and corruption by the
officers.

The impact of irregular police investigative methods on the guilt
and innocence of accused persons violates not only the right to
a fair trial but the right to freedom and security of the person.

In a constitutional state it is incumbent upon the state to
ensure that citizens are protected from arbitrary acts by police
officers. If one has regard to the staggering statistics on police
brutality crime and corruption there is no doubt in my mind
that it would be important for the Court in this instance to
extend this argument so that in instances where there is prima
facie proof of mala fides on the part of police officials
accompanied by a total disregard for the rule of law, the courts
ought not easily reject the version of the accused.



19.

20.

21.

It is critical to mention that the police officers | complained of
and who testified at my trial were themselves subsequently
convicted of crimes unrelated to my case. This should thus be
indicative of the fact that my testimony and arguments were
not necessarily without and should thus not have been
dismissed by the courts without due consideration.

The general presumption (albeit not one in the strict sense of
the law) that police officers by virtue of their positions would
not mislead the courts ought to be approached with a great
deal of caution. In the not-too-distant past our courts were
abound with fabrications of evidence and pure terrorism of
innocent individuals who did nothing but fight for what they
believed in. Evidence led at the TRC showed just how state
machinery could be used to target murder and maim
individuals. We should not easily accept that these scars bore
no effect on all law enforcement officers.

| further argue that based on the right to freedom and security
of the person police officers and clerks of court should not
neglect to do their duty. Had | been informed of the outcome of
my appeal | would long have completed the said sentence.
Instead police officers admitted to having gone to an incorrect
address. The notices of the outcome of appeal never reached
me and | assume by the same token never reached my
attorneys.



22.

23.

24,

25.

| was furthermore in the public domain doing interviews on
behalf of Orlando Pirates, addressing police officers at
conferences on how sport can be used to curb crime. | can thus
be described as a fugitive from justice.

| thus submit and it shall be further argued on leave being
granted that | cannot at the age of 60 be expected to serve a
sentence | could have served and completed 5 years. It would
thus be incumbent in my view, once the Court deliberates on
the main issues, to in the unlikely event of the convictions being
confirmed, that | receive a wholly suspended or non-custodial
term.

In the case referred to supra it was categorically stated that a
mere suspicion that an accused had probably committed
offences charged with is not enough to justify a conviction and
albeit the courts were loathe to set the convictions and
sentences aside (as it did in this case in relation to life
imprisonment), it was duty bound to do so.

The difference between the case cited supra and mine is that in
my case | am completely innocent of all wrongdoing and should
the Court grant me the leave sought, it shall be convinced upon
a closer examination of the record that indeed it would be in
the interests of justice to set the conviction aside.



26. It is in light of the above that | humbly submit that condonation
as well as leave to appeal ought to be granted. It is common
cause that the Courts would rather let a guilty person free than
an innocent person to wallow in prison. | am over 60yrs of age,
my health is not good and it is not in the interests of justice that
| wallow in prison, especially not since fundamental rights
contained in the constitution have been violated.

27. In conclusion | thus submit that leave to appeal ought to be
granted.

DEPONENT

Thus signed and sworn to before me at Vereeniging the Deponent
having acknowledged that he understands the oath and that he has
no objection to taking the prescribed oath.

FULL NAMES

ADDRESS






