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I INTRODUCTION
1. This is an application for leave to appeal to this Court to set aside portions of

the judgment of the Supreme Court of Appeal, under case number 188/2021

(SCA).

2. The case is centred on the provisions of the Hague Convention on the Civil

Aspects of International Child Abduction 1980 (the Convention).

3. The purposes of the Convention are to protect children from the harmful effects
of international child abduction by a parent, and to secure the prompt return of

the abducted children to their state of habitual residence.

4. The removal of children from their state of habitual residence is considered
wrongful if it was in violation of the custodial rights of the requesting, or left-
behind parent. Furthermore, the parent who requests the return of a child to its
state of habitual residence under the Convention must demonstrate that at the
time of the removal and abduction of the child, that parent was exercising his
custodial rights, and that had it not been for the removal and subsequent

retention of the child, such custodial rights would have been exercised.

5. Under the Convention, a court may refuse the return of an abducted child if a

defence one of the following defences has been established:



5.1.

5.2.

5.3.

5.4.

5.5.

There is a grave risk that the child’s return would expose the child to
physical or psychological harm or otherwise place the child in an

intolerable situation (Article 13(b));

The child objects to being returned and has attained an age and degree
of maturity at which the court can take account of the child’s views

(Article 13(b));

Or a period more than a year has passed between the wrongful removal
or retention and the institution of return proceedings, and it is
demonstrated that the child has become settled in his or her environment

(Article (12));

The party seeking return has consented and subsequently acquiesced

to the removal and retention (Article 13(a)); and

The return would violate the fundamental principles of human rights and
fundamental freedoms in the country where the child is being held

(Article 20).

According to the Convention, all issues relating to the merits of custody should

be generally decided by a competent court in the country of the child’s state of

habitual residence.’

BACKGROUND

Pennello v Pennello 2004 (3) SA 117 (SCA) at para 25, in which Van Heerden AJA states ‘the

underlying premise is thus that the authorities best placed to resolve the merits of custody
disputes are the courts of the state of the child’s habitual residence and not the courts of the
state to which the child has been removed or in which the child is being retained.’
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On 22 July 2020, the Applicants launched Hague proceedings against the late
Ms Claire Mechthilde Colyn (Claire), and Heidi Koch (Heidi), Second
Respondent is these proceedings, at the Western Cape High Court for the
return of Emily Grace Ball (Emily) to the United Kingdom (UK)2. Claire was the
biological mother of Emily and Mr Paul Graham Ball, the Second Applicant, is
Emily’s father. The Second Respondent is the sister of Claire and maternal aunt

to Emily3.

Emily was born on 6 July 2017 in the UK*. The Second Applicant is a British

National, whereas Claire was a British as well as South African National.

On 8 April 2019 whilst she resided in the UK, Claire was diagnosed with
colorectal cancer. She sought and underwent treatment for her cancer from the

UK’s National Health Services® (NHS).

After she was informed by doctors in the UK that nothing further could be done
to treat her cancer, Claire and the Second Applicant agreed to come to South
Africa for Claire to seek a second medical opinion and to pursue other
treatment options. The Second Applicant and Claire reached an understanding
that they will all travel to South Africa with Emily, and that Claire would return
to the UK together with Emily, both in the event that her cancer was treated
successfully in South Africa, and in the event that nothing further could be done

to treat it.®

o g~ W N

Volume 2 of the Record: page 185.
Volume 2 of the Record: Page 192.
Volume 3 of the Record: page 263.
Volume 2 of the Record: page 194.
Volume 2 of the Record: page 194.
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12.

13.

14.

15.

The Second Applicant, Claire and Emily arrived in South Africa on
5 September 2019. The return date to the UK was scheduled for

3 October 20197.

On 12 and 26 September 2019, Claire began her medical treatment in South
Africa, after which it became apparent that she would not be able to travel back

to the UK on 3 October 2019 as planned and agreed?.

On 2 October 2019, the Second Applicant returned to the UK®. Claire remained
in South Africa with Emily. The Second Applicant’s understanding was that if
there was nothing that could be done for Claire, she would return to the UK with

Emily©.

Soon after the Second Applicant had left Sought Africa, the communication
between him and Claire became strained.! The Second Applicant, however,
remained concerned about Emily and in his communications with Claire he

often enquired about their return to the UK™2.

During the course of these communications with Claire, the Second Applicant
was informed by Claire that she had taken a decision, after being informed by
her doctors in South Africa that nothing further could be done to treat her

cancer, that she was not returning to the UK with Emily, and also that in the

10
1"
12

Volume 2 of the Record: page 195; see annexure ZA2, flight ticket, Volume 3 page 211.
Volume 2 of the Record: page 195.
Volume 2 of the Record: page 196.
Volume 2 of the Record: page 196.
Volume 2 of the Record: page 196
Volume 2 of the Record: page 196
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17.

18.

19.

unfortunate event of her death, she had decided that Emily would remain in

South Africa and be raised by the Second Respondent™s.

In July 2020 Claire and the Second Respondent launched a parental rights
application against the Second Applicant, under case number 7920/2020. The
relief sought was that the Second Respondent be assigned parental rights and
responsibilities to Emily as contemplated in section 18(1) and 18 (2) of the
Children’s Act 38 of 2005, and also that the Second Applicant’s parental rights

and responsibilities to Emily be limited. 4

The parental rights application under case number 7920/2020 was
subsequently stayed pending the final determination of the Hague proceedings

under case number 9445/2020.

During the hearing of case number 9445/2020 in the Western Cape High Court,
Claire raised two defences under the Convention in terms of articles 13(a)

(consent or acquiescence) and 13(b) of the Convention (grave risk of harm)?S.

Claire argued that the Second Applicant had consented to Emily remaining in
South Africa®. Claire further contended that in the event that the Court find that
the Second Applicant did not consent to Emily remaining in South Africa, then
she submitted that an order of return of Emily to the UK would expose her to

grave risk, psychological harm or would place her in an intolerable situation.

13

15
16
17

Volume 4 of the Record: page 321-322; Volume 3 page 230.
Volume 4 of the Record: page 389.

Volume 7 of the Record: page 715

Volume 3 of the Record: page 231-232.

Volume 3 of the Record: page 232.
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In respect of the grave risk of harm, psychological harm otherwise an intolerable
situation, Claire relied on the expert opinion of Professor Astrid Berg (Prof

Berg) who opined as follows, inter alia:

20.1. Emily is on a positive development trajectory; she has settled into
playschool, she has friends, she has a primary caregiver and a

grandmother whom she knows8;

20.2. Return to the UK would mean entering into a new environment for her
because of the young age at which she left the UK, and Emily is unlikely

to remember it as her home'®;

20.3. There is uncertainty regarding the quality of care she would receive.
Such would compound the loss of her mother, and it would also mean a
rupture of her newly found secure base with her aunt and her

environment?°;

20.4. For Emily, the Second Applicant has been unable to be a consistent

parental figure for her?'; and

20.5. Emily’s return to the UK would thus be dire for her mental health in the

short as well as long-term?2.

The Applicants submitted that in the event that Emily is ordered to return to the

UK, there are mechanisms in place that will ameliorate the harm that may be

18
19
20
21
22

Volume 5 of the Record: page 487.
Volume 5 of the Record: page 487.
Volume 5 of the Record: page 488
Volume 5 of the Record: page 489
Volume 5 of the Record: page 488
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23.

24.

25.

suffered by Emily as a result of the removal to and later retention to South

Africa.

In respect of the defences raised, the Court of first instance found that the
incidents referred to by Claire did not constitute a grave risk of physical harm
to Emily.?® In a judgment delivered on 11 December 2020, the High Court

ordered that Emily be returned to the UK.

Claire passed away on 8 December 2020. The Second Respondent substituted
Claire and a notice for leave to appeal to SCA was filed with Heidi Koch N.O
cited as Executor in the deceased estate of Claire, and as a Second

Respondent in her personal capacity?*.

At the SCA, the Respondents persisted with both their articles13 (a) and 13 (b)
defences. The article 13(a) was not successful whilst he SCA upheld the

Respondents’ defence under article 13(b).

The Respondents made an application for leave to file further evidence in the
SCA. The evidence sought to be admitted at the SCA was the evidence of Ms
Leigh Pettigrew (Pettigrew), an Educational Psychologist. Pettigrew stated in
her report that: “All children attach to their parents/caregivers up until the age
of between six to nine months. However, while all children attach to a significant
other, not all attachments are equal. In this regard, attachments can either be
secure or insecure in nature, depending on the quality of parenting the child

has received from the particular caregiver?s:

23
24
25

Volume 8 of the Record: page 758.
Volume 1 of the Supplementary Record: 40.
Volume 1 of Supplementary Record: page 77.
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It stands to reason that the best scenario for a child is to have a secure
attachment with at least one parent/caregiver. While time spent with a young
child is viewed as essential for the development of secure attachment, the main
driver for a secure attachment, according to research, is the manner in which a

caregiver responds most accurately to baby / toddler’s needs.

Children, therefore, from attachments to those who have been physically and
emotionally available regularly to the infant and have responded appropriately

to the child’s signal and needs?6.

Pettigrew found as follows:

26.1. That Claire was the consistent primary attachment figure for Emily. Emily
transitioned to the care of the Second Respondent due Claire’s illness,
and as such Emily became securely attached to the Second

Respondent;?”

26.2. Emily is securely attached to the Second Respondent;

26.3. Removing Emily from the Second Respondent will result in the second
maternal death for her. The loss and in addition the loss of her known

life and village will be insurmountable; and

26.4. Emily’s return to the UK and placement in the Second Applicant’s care,
will lead to a complete breakdown and she may present with a

psychosis?.

26
27
28

Volume 1 of Supplementary Record: page 78.
Volume 1 of Supplementary Record: page 81
Volume 1 of the Supplementary Record: page 100.
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28.

29.

10

Through the UK Central Authority, the Applicants submitted a report of Mr
Samuel Njini (Njini), a qualified social worker registered with Social Care Wales
and HPCE England and employed as such at the Herefordshire Children’s
Services. He had consulted with the Second Applicant and conducted an

inspection of his living quarters.

On 4 September 2020, Njini reported the following:

28.1. That the Second Applicant lives in a two-bedroom house;

28.2. Emily’s room has been prepared for her, it is decorated, and it is

beautiful;

28.3. The Second Applicant is employed by a local company Hut Builders
which builds wooden play huts for children, he earns 10 pounds an hour,

and he worked 20 to 30 hours a week;

28.4. The Second Applicant is also entitled to universal benefits, and will be

able to care for Emily upon her return; and

28.5. The Second Applicant lives in a community with a network of support
from friends who have children the same age as Emily, and who live in

the same village?®;

The SCA held that the mitigating mechanisms placed before it by the Applicants
are not sufficient to ameliorate the harm that may have be suffered by Emily in

the event of her return to the UK20,

29
30

Volume 7 of the Record: pages 729-730
Volume 2 of the Supplementary Record: page 170.
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The Court refused Emily’s return to the UK and found that an order to return
would expose Emily to grave risk of harm, or otherwise expose her to intolerable

situation as she is attached to the Second Respondent?'.

The Applicants’ seek leave to appeal on the following grounds:

31.1. The appeal is in the interest of justice®?;

31.2. The SCA erred in finding that a bond may not be re-established between

the father and the child33; and

31.3. The SCA rejected the relevant material evidence in its assessment of

the Article 13(b) defence3+.

APPLICABLE LEGAL PRINCIPLES

This Court may decide:3®

32.1. constitutional matters; and

32.2. any other matter if this Court grants leave to appeal on the grounds that
the matter raises an arguable point of law of general public importance

which ought to be considered by this Court.%¢

The Respondents oppose this application and contend that the issues raised

do not engage the jurisdiction of this Court. The Respondents aver that the

31
32
33
34
35

Volume 2 of the Supplementary Record: page 169.

Volume 1 of the Record: page 15

Volume 1 of the Record: page 15

Volume 1 of the Record: page 17

Constitution, s 167(3)(b)

This Court further makes the final decision whether a matter is within its jurisdiction — section
167(3)(c)



34.
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issues raised by the Applicants do not raise any new principle in respect of the
Convention that this Court has not dealt with.3” The Respondents further
contend that the invocation of section 28 (2) of the Constitution is inadequate
for purposes of satisfying the jurisdictional engagement of this Court in respect

of this case.

Despite the Constitutional Court having adjudicated on various issues relating
to the best interests of the child and the paramountcy thereof, we submit that

this case is nevertheless rendered unique by the following circumstances:

34.1. The fact that the abducting parent has subsequently passed away after
the abduction and whilst still with the abducted minor child in South

Africa;

34.2. That, as a result, the abducting parent is unable to return with Emily to

the UK;

34.3. The difficulty of what weight to give to the impact, in the short-term, of
the result of Claire’s death on Emily, in comparison to the weight to be
given to the impact, in the long-term, of Emily having been wrongfully
removed from her state of habitual residence with the resultant
estrangement from the custody and care of her only living parent - her

father;

34.4. The fact that the Second Applicant has rights of custody and access to
Emily under the Convention and has parental rights and responsibilities

to Emily in the UK whereas the Respondents, who assert the parental

37

Volume 1 of the Record: page 17
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36.
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rights abducting parent (Claire), have neither rights of custody nor
access under the Convention, nor do they have parental rights and

responsibilities in terms of the Children’s Act.

The issues which we submit constitute arguable points of law calling for

determination by this court as a result of these unique circumstances are:

35.1.

35.2.

35.3.

35.4.

What constitutes the proper standard or test in the application of an

Article 13(b) defence.

Where to strike the balance between the short- and long-term best

interests of a child in Hague Convention matters.

Whether there are exceptional circumstances justifying a departure from
the peremptory provisions of Article 12, in circumstances where the
retaining party has no rights of custody and access to the minor child
under the Convention, and the parent seeking the return of the child to

her state of habitual residence has such rights.

The proper approach to be adopted by a court in circumstances where,
due to the unique facts presented by a case, the exercise of a discretion
against the return of a minor child effectively amounts to a custody

determination, which is inimical to the Convention.

We submit that the points of law raised by the facts of this case are arguable,

and that there are reasonable prospects of succeeding in the appeal. We

submit that there is no authoritative pronouncement on the majority of the

questions raised by this case; and that he answers to the questions raised by
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38.

39.

40.
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the case are not easily discernible. We submit that the matter raises new and

difficult questions of law, the answers to which are not easily discernible.38

In this regard, we submit that this application raises arguable points of law, and
that there are reasonable prospects which have reasonable prospects of

succeeding in an appeal.

Additionally, we submit that this is a matter of general public importance which
is rendered more pronounced by the increase in cases of international child
abductions in recent years influenced by such factors as the increase in rapid
international transportation, the freer crossing of international boundaries, the
continued decrease in documentation requirements when entering foreign
jurisdictions, the increase in international families, where parents are of different
countries of origin, and the escalation of family breakups worldwide. The last

three characteristics find expression in the facts of this matter.

It is accordingly submitted that it is in the interest of justice for this Court to
decide on the applicability of the Convention in cases where, inter alia, the
person who asserting rights over a minor child has no rights envisaged in

articles 3 and 5 of the Convention.

In addition, the balance between the long-term and short-term best interests
must be clarified to the extent that it affects the rights of the child, those of the
parent, i.e., the Second Applicant in this case as well as the obligations of the

state towards comity to contracting states under the Convention.

38

Paulsen v Slip Knot Investments 777 (Pty) Ltd [2015] ZACC 5; 2015 (3) SA 479 (CC); 2015

(5) BCLR 509 (CC)
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42.

43.

44,
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THE MERITS

Under Article 13(b), a court is vested with a discretion to refuse to order the
return of a child if the person who opposes it establishes that there is a grave
risk that it would expose the child to physical or psychological harm, or

otherwise place the child in an intolerable situation.

Courts in (inter alia) England, Canada, Australia and the United States of
America have emphasised that the threshold to be crossed when an Article
13(b) is raised is a high one and difficult to surmount. The risk must be grave
and the harm must be serious. The courts are also anxious that the wrongdoer
should not benefit from the wrong: that is, the person removing the children
should not be able to rely on the consequences of that removal to create a risk

of harm or an intolerable situation on return.3®

In Re C (A Minor) Abduction49, where the court considered the article 13(b)
defence raised, Butler-Loss LJJ asked “Is a parent to create a psychological
harm to a child, then rely upon it? If the grave risk of psychological harm to a
child is to be inflicted by the conduct of the parent who abducted him, then it
would be relied upon by every mother of a young child who removed him out of

the jurisdiction and refused return”.

In Re C (Abduction: Grave Risk of Physical or Psychological Harm),4 the Court

held: “In many cases, a balanced analysis of the assertion that an order for

39

40
41

Re H (Children) [2003] EWCA Civ 355 (20 March 2003) (CA) para 30. See Also Director-

General, Department of Families, Youth and Community Care v Bennett [2000]

Fam CA 253 (16 March 2000) (Full Court of the Family Court of Australia) paras 25-25
[1989] 1 FLR 403, CA 410 D-F
[1999] 2 FLR 478, CA 487H-488A
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return would expose the child to the risk of grave psychological harm leads to
the conclusion that the respondent is in reality relying upon her own
wrongdoing in order to build up the statutory defence. In testing the validity of
an Art 13(b) defence, trial judges should usefully ask themselves what were
the intolerable features of the child’s family life immediately prior to the wrongful
abduction? If the answer be scant or non-existent, the circumstances in which
Art 12(b) defence would be upheld are difficult to hypothesise. In my opinion
Art 13(b) is given proper construction if ordinarily confined to meet the case
where the mother’s motivation for flight is to remove the child from a family

situation that is damaging to the child’s development’.

The Second Respondent’s main Article 13(b) defence relied on the contents of
the expert reports of Professor Astrid Berg dated 1 September 2020 (‘the first
report’)*? and 8 October 20204 (‘the second report’) as well as the Pettigrew

report in the SCA.

Nowhere in her two reports does Professor Berg express the opinion that she
considered the risk to Emily’s mental health to be grave in the event of her
return to the UK, in the circumstances of this case. What Prof Berg said in this
regard in her second report is that, for Emily, losing the relationships she has
formed with her aunt and grandmother, in addition to losing her mother, could**

have serious consequences for her mental well-being.

In her first report Prof Berg furnished the court a quo with her opinion regarding

the potential consequences for Emily in the event of her return to the UK in the

42
43
44

Volume 5 of the Record: page 483-492
Volume 7 of the Record: page 602-605
Not ‘will’. Our emphasis
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present circumstances.*® In this regard, Prof Berg made the following

conclusions, inter alia:

‘4.1 By all accounts Emily is on a positive developmental trajectory: she has
settled into playschool, she has friends, she has a primary caregiver

(her aunt) and a grandmother whom she now*6 knows.

4.2  To return Emily to the UK would disrupt this positive development in a
significant way: Not only would she lose her aunt, but also her nurturing

and stimulating environment.’

We submit that the consequences described by Prof Berg above flow from the
disruption that follows inevitably from a court-ordered and unwelcome return to
the jurisdiction of the court of an abducted child’s habitual residence. Given the
support services available in the UK to mitigate the effects of this disruption,
the disruption on its own does not meet the stringent test for a grave risk of

harm or other intolerability required by Article 13(b).

In the words of Ward LJ in Re C (Abduction: Grave Risk of Psychological

Harm):47

45
46

47

Para 4 of the first report. Vol 5 page 487
My emphasis. She did not know her aunt or her grandmother before she came to South Africa in
September 2019.

[1999] 1 FLR 1145 at 1154A-B



50.

51.

18

‘There is, therefore, an established line of authority that the court should
require clear and compelling evidence of the grave risk of harm or other
intolerability which must be measured as substantial, not trivial, and of a
severity which is much more than is inherent in the inevitable disruption,
uncertainty and anxiety which follows an unwelcome return to the Jurisdiction

of the court of habitual residence.’

Further as this Court stated in Sonderup*® when assessing the mother’s Article

13(b) defence in those proceedings:

‘The psychological harm which it is said Sofia will suffer if she is returned to
Canada is not harm of the serious nature contemplated by Article 13. It is in the
main harm which is the natural consequence of her removal from the jurisdiction
of the courts of British Columbia, a court ordered return, and a contested custody
dispute in which the temperature has been raised by the mother’s unlawful

action. That is harm to which all children who are subject to abduction and court

ordered return are likely to suffer, and which the Convention contemplates and

takes into account in the remedy that it provides.’#

In her first report Prof Berg set out what, in her opinion, are the possible short
term consequences to Emily of her returning to the UK,%° as well as the
possible long-term consequences thereof.5" The Second Appellant relies on
these opinions to contend that the court a quo erred in finding that Claire had

failed to establish their Article 13(b) defence.

48
49
50
51

Sonderup v Tondelli 2001 (1) SA 1171 (CC),
Para [46]. Emphasis added.
Para 5 of the first report, Volume 5, page 488
Para 6 of the first report, Volume 5, page 490
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We submit that there is no justification for this conclusion, when the contents

of Prof Berg'’s reports are read in their full context.

In her first report Prof Berg expressed the following opinion, inter alia, when
discussing the possible short-term consequences to Emily of a return to the

UK:70

‘The explanation of death to a child needs to take into account that the child’s
concepts of death are immature. That is, the universality, irreversibility and
permanence of death is only gradually acquired by the age of about 10 years
(Slaughter & Griffiths 2007). For the pre-school child death is regarded as
concretely having ‘gone away’ and the fantasy of return of the deceased or of
revival of the deceased may persist for some time. It would require repeated,

sensitive and simple explanations of the permanence and irreversibility of death.’

Emily is of pre-school age. Prof Berg’s own considered opinion is that, at her
age, Emily does not as yet possess the capacity to appreciate fully the fact of
her mother’s passing and is instead, because of her age, labouring (mercifully,
we submit) under the belief that her mother has gone away temporarily, to
return later. We submit that it is apparent from Prof Berg’s opinion in this
regard that Emily’s tender age does indeed operate to her advantage to the
extent that it delays the immediate psychological insult to her that would
ordinarily result from an immediate and full appreciation of not only the fact of
her mother's passing, but also its irreversibility and permanence. This, we
submit further, could be the position for some time when Emily is back in the

UK.
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In her second report, Prof Berg expressed her opinion regarding the value of
bereavement counselling, which is one of the support services that will be
made available to Emily upon her return to the UK. In this regard, Prof Berg

stated thus:52

‘Bereavement counselling, if undertaken regularly and for an extended period,
would help Emily — it would give her the opportunity to express, verbally and in
play, what she might be feeling. It could also offer father guidance on how to

respond to Emily’s questions and deal with any possible behaviour difficulties.’

We submit that it is apparent from Prof Berg's own understanding of what
bereavement counselling entails that the process will support the Second
Applicant with regard to any assistance he may require when the time comes
for him, in response to Emily’s needs, to give her simple and repeated
explanations about her mother’s death, its permanence and irreversibility, and

to do so in the sensitive manner that is required.

Regarding how a child of Emily’s age forms attachments, Prof Berg

opined that a child just over 3 years old will bond and form relationships with
the person, or persons, who during the past year have taken care of her, and
that: ‘It is the immediacy of the physical contact and care — such as feeding,
putting to bed, bathing, taking to and fetching from preschool — that matter to a
young child. All of this was for the past year done by her aunt and maternal
grandmother, and the aunt’s house help. These are the people she got to know

and has a relationship with. It has to be kept in mind that we are dealing with a

52

Volume 7 of the Record: page 603
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very young child, whose experiences are tied to currently lived realities. Losing
these relationships, in addition to losing her mother, could have serious®?

consequences for her mental well-being.

The evidence therefore strongly suggests that Emily should be able to re-
establish a bond with her father in the UK upon her return. There is no evidence
in support of why Emily should not or would not re-establish a bond with her
father upon return to the UK on the basis expounded by Prof Berg, i.e., if her
father performs, consistently as he intends to do, the same physical care and
contact tasks of feeding, putting to bed, bathing, taking to and fetching from
pre-school that enabled Emily to bond with her aunt, grandmother and the
helper at the Second Appellant’s home. Whilst it is correct that Prof Berg does
not state that such a bond will be re-established between Emily and her father,
Prof Berg does not state that it will not be re-established either. If the latter
were indeed the case, we submit that Prof Berg would surely have stated so in

her reports.

In the circumstances, we submit that Prof Berg’s thesis regarding how Emily
established such bonds with her South African care-givers over the past year

applies with equal force in relation to her father.

The opinions expressed by Prof Berg, when considered in their entirety and full
context, do not support the conclusion contended for by the respondents, i.e.,

that there is a grave risk that the return of Emily to the UK will expose her to

53
54

Not “grave”.
Volume 7 of the Record: page 603
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physical or psychological harm, or otherwise place her in an intolerable

situation.

The Respondents’ second Article 13(b) was based on the Second Applicant’s
personal circumstances. In upholding this defence, we submit that the SCA
failed to give proper considered of this evidence against the evidence of the
social services available for Emily in the UK, given the well-established
principle that in Hague proceedings the abducted child is returned to the State

of habitual residence, and not to the left-behind parent.

In addition, an important aspect of the Article 13(b) defence, and which we
submit the SCA did not have regard to is the fact that, as was held in Re E
(Children) (Abduction: Custody Appeal),®® ‘Article 13(b) looks to the future: the
situation as it would be if the child were returned forthwith to his or her home
country. The situation which the child will face on return depends crucially on
the protective measures which can be put in place to ensure that the child will
not be called upon to face an intolerable situation when he or she gets home.
Where the risk is serious enough the court will be concerned not only with the

child’s immediate future because the need for protection may persist.’%6

The intricate support systems available to Emily in the UK were confirmed by
Claire’s own personal records of her treatment and the support services she

had received in Herefordshire for families and their children.>’
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See Claire’s case notes in Volume 7 of the Record:
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By way of illustration, this Court will see in annexure CC18DD?8 details set out
of a meeting between Claire’s family (including the Second Applicant) and
members of the social services professional team, including Georgia Chatwin
described as CPN Recovery; Sally Hampton described as Support Worker
Recovery; Tim Williams from the Early Help team and Jennie Swain who is a
health visitor. At this meeting, whose recordal is dated 12 June 2019 - after

Claire was diagnosed with terminal cancer - it is recorded that:

‘Each member of the family got a chance to express their feelings and needs
in a safe space and as health professionals we agreed our roles in supporting
each person ensuring that each person within the unit receives support going

forward.

Paul and Emily — will receive ongoing support from Jennie and Tim moving

forward — Paul has 4 weeks to find somewhere to live — the flat next door to
Claire is available and Tim is going to contact the council/homepoint to push

this forward as it is part private and part help from the council.

Claire — feels numb on the inside and is missing having as much time with
Emily — Paul can be very flexible on her time with Emily now he is not working
and it going to take some difficult adjustment she will continue to be supported

by Georgia...”°
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It was therefore apparent from the evidence placed before the SCA in its

totality, including Claire’s own case worker notes in their entirety that the social

services available in the UK can and will respond to the needs of Emily and the

second appellant.

In addition to the above, Njini in his report stated the following insofar as the

services available to support Emily:6°

65.1.

65.2.

65.3.

65.4.

65.5.

Social services are able and will continue to provide support to the

Second Respondent and Emily.

A referral will be made to the bereavement counselling service to

support Emily in circumstances where her mother is deceased.

Second Applicant had confirmed to him that Emily is still registered with
the local General Practitioner and the NHS will continue to meet her

health needs as and when required.

Emily will be allocated to a health visitor who will visit her at home to
ensure that her health needs are being met and she is meeting all her

developmental milestones.

In terms of further checks and balances, Social Services, the health
visitor, the nursery school and the bereavement counselling service will
all be involved with the Second Applicant and Emily to ensure her safety

and emotional wellbeing is fully safeguarded.
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65.6. If there are any concerns identified in relation to the care provided by
the Second Applicant to Emily, a strategy meeting will be held involving
all agencies to put in place a safety plan for Emily and identify any

support for the Second Applicant.

65.7. If this intervention does not address the concerns, the local authority
may consider implementing child Protection Procedures in order to

safeguard.®’

It is submitted that, with the above support available to Emily on her return to
the UK, and the support available to the Second Applicant as her father, and
the stability in his life, there is no impediment to Emily being able to re-establish
her bond with her father, in the same way that she has managed to establish a
bond with the Second Respondent, whom she did not know before September

2019.

It is further submitted that in all of the circumstances of this matter, and the facts
that were before the court a quo, that court was correct in its finding that Claire
had failed to show that the UK, should Emily be ordered returned to her habitual
State of residence, will be able to protect Emily from the outcomes of the risks
that eventuate from her court-ordered return.? In addition, we submit that there
are sufficient mechanisms in place in the UK to mitigate the impact of a return
by Emily to the UK. For the same reasons it is submitted that the SCA erred in

rejecting the Applicants’ submissions in this regard.
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The Second Applicant had been involved in Emily’s life right from the beginning.
He is not a stranger to Emily. The relationship between the father and daughter
was established before Emily’s wrongful removal to South Africa, and her

subsequent retention here. 63

What underpins the attachment theory opined about by both Prof Berg and
Pettigrew, and relied upon by the Respondents, is an annihilation of the
existence of the Second Applicant and a failure to acknowledge and give due
weight to relationship between father and child, whilst in effect also gives

permanent custody of the child to the Second Respondent.5

Emily’s attachment to the Second Respondent effectively discourages all
involvements of the Second Applicant as the father. The relationship between
Emily and the Second Applicant is being obliterated by the attachment to her
aunt. Pettigrew notes that the Second Respondent makes links between herself
and Emily, Claire and her Margaret during the time spent together from the time
of their arrival in South Africa until Claire’s death.% The presence of the Second
Applicant is being diminished completely, with the result that for Emily, the
unfortunate loss of her mother in the circumstances in which she lost her - after
her mother wrongfully removed Emily from the UK - has the result that she is

deprived of the love, affection and care of her father, to which she is entitled.
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Volume 7 of the Record: page 623.

Volume 5 of the Record: page 487; It is reported that Emily is confused by the zoom contact
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age and the relative long time of separation from him, he is unlikely to currently represent a
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In reaching the conclusions that they do, we submit that the experts relied upon
fail to give sufficient weight, in the interests of Emily, to the fact that the Second

Applicant is the biological parent, and only living parent of the child.

THE BALANCING ACT IN APPLYING THE CONVENTION

The Constitution states that the best interests of the child is the paramount
consideration in all matters affecting the child. Similarly, the Children’s Act 38
of 2005 Act (the Act) entrenches the paramountcy of the best interests of the

child.

However, in terms of the Convention the court is prohibited from looking at the
best interests of the individual child involved except when looking at the
exceptions. The exceptions to the peremptory return of the child under the
Hague Convention are a vital part of the Convention and have been inserted to
permit the circumstances of the child to be taken into account in each individual

situation.6

In Sonderup this Court stated:

‘The Convention itself envisages two different processes — the evaluation of the
best interests of the child in determining custody matters, which primarily
concerns long-term interests, and the interplay of the long-term and short-term

best interests of children in jurisdictional matters. The Convention clearly
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recognizes and safeguards the paramountcy of the best interests of children in

resolving custody matters.’

This Court proceeded from the assumption that the Hague Convention does
limit the short-term best interests of the child, but like all Constitutional rights,
the best interests of the child may also be limited in terms of section 36. The
Court then went on to consider the short-term best interests of children in
jurisdictional proceedings under the Hague Convention and determined that the
limitation of children’s best interests in terms of section 28(2) of the Convention
was justifiable considering the importance of the purpose of the Hague
Convention — that the court that is in the best position to determine custody
issues should determine such issues, that forum shopping should be
discouraged, and that comity between nations in respect of co-operation in
cases of cross-border abduction be encouraged — and that such purpose is

consistent with the values endorsed in an open and democratic society.®”

This Court further determined that there is a close relationship between the
purpose of the Convention and the means sought to achieve that purpose. The
Convention provides exceptions and the extent of the limitation of the children’s
short-term best interests is mitigated thereby in extreme circumstances, to

protect the welfare of children.

As alluded to above, the exceptions to peremptory return are contained in

Articles 12(2), Article 13, in particular 13(b), and Article 20.
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In her ‘Explanatory Report on the Child Abduction Convention’®8, Elisa Perez-
Vera wrote that the reason for the Article 12(2) exception is that it must be
recognised that there may be circumstances in which a court must be allowed
to examine the best interests and welfare of the particular child instead of strict
adherence to the principle of peremptory return. This necessitates a material
shift in the nature of the enquiry and what is in the best interests of the particular
child, in those circumstances, plays an essential part.?° In the context of Article
12(2), settlement must imply that return may well not be in the best interests of

the child.

It is submitted that in South Africa — in the limited context of Article 12(2) where
it is established that the child has settled in his or her new environment — the
paramountcy principle enshrined in section 28(2) of the Constitution could have
the effect that the best interests of the particular child may override other policy

considerations.

The proper approach to be adopted by courts in relation to the best interest of
the child, and the balancing act to be applied between this principle and the
application of the Convention was set out by this Court in Sonderup”, when it

stated as follows:

[35] A South African court seized with an application under the Convention is

obliged to place in the balance the desirability, in the interests of the child,

of the appropriate court retaining its jurisdiction, on the one hand, and the
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Secretary of Justice (AS the New Zealand Central Authority on behalf of TJ) v HJ [2006]
NZSC 97 para 53

Sonderup supra, para [35]
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likelihood of undermining the best interests of the child by ordering her or

his return to the jurisdiction of that court.”’ As appears below, the court
ordering the return of a child under the Convention would be able to
impose substantial conditions designed to mitigate the interim prejudice to
such child caused by a court ordered return. The ameliorative effect of art
13, an appropriate application of the Convention by the court, and the
ability to shape a protective order, ensure a limitation that is narrowly
tailored to achieve the important purposes of the Convention. It goes no
further than is necessary to achieve this objective, and the means
employed by the Convention are proportional to the ends it seeks to

attain.’

It is clear that this Court decided that it was justified to limit the best interests of
the individual child involved in a Hague matter in order to protect the best

interests of children in general.

The approach set out by the Constitutional Court in Sonderup was followed by

Spilg AJ in Chief Family Advocate and Another v G,”?> when he held:

‘As regards the provisions of arts 13 and 20, the Constitutional Court (at para
32) said that they are ‘intended to provide exceptions, in extreme
circumstances, to protect the welfare of children’. In applying art 13, the
Constitutional Court noted that the ‘paramountcy of the best interests of the
child must inform our understanding of the exemptions without undermining

the integrity of the Convention.’...The Constitutional Court requires me to
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place in the balance the desirability, in the interests of the child, of the English

Court retaining its jurisdiction, on the one hand, and the likelihood of

undermining the best interests of the child by ordering his return to the

jurisdiction of that Court (para [35] of the Sonderup decision), on the other

hand.’73

In the context of the child’s objection that is provided for, also in Article 13(b),
the best interests of the child who is objecting may also arise as an issue to be

considered. In Re S (Minors) (Abduction: Acquiescence), the court described

the child’s objection as an objection ‘which does not depend upon instinct alone

but is influenced by the discernment which a mature child brings to the

question’s implication for his or her own best interests in the lonqg and short

term.’7#

We submit that the above jurisprudence demonstrates that the exceptions to
the peremptory return of a child provide courts with a circumscribed opportunity
to consider the best interests of the child. This is done by means of a balancing
exercise between the desirability, in the interests of the child, of the courts of
the habitual state of residence retaining their jurisdiction over the child (we
submit that these are short term best interests of the child), on the one hand,
and the likelihood of undermining the long-term best interests of the child by

ordering her return to the jurisdiction of that court, on the other hand.

This approach was applied by the court in Family Advocate v B,”® which, after

having regard to various expert reports which were to the effect that the child’s

73
74
75

Our emphasis
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best interests demanded that the child remain in South Africa, then held that the
psychological harm to which the child would be exposed upon return would, in
the circumstances outlined by the various experts in their reports, be
immeasurable and the child would be placed in an intolerable situation which
would not be in his best interests. The court refused to order the return of the

child.”®

We submit that the circumstances of this case call for this Court to decide if the
deviation from the purposes of the Convention should be countenanced when
balancing the paramountcy of the best interests of the minor child with the

overall objectives and purpose of the Convention.

The court ordering the return of a child under the Convention is able to impose
substantial conditions designed to mitigate the interim prejudice to such child,
caused by a court ordered return. In this regard, this Court is empowered, and
has the ability to shape an appropriate protective order to ameliorate the risks
to which a court ordered return will expose Emily, whilst ensuring a limitation

that is narrowly tailored to achieve the important purposes of the Convention.

We submit that this is a proper case for this Court to adopt such an approach,
and order the return of the minor child to the UK, subject to whatever protective

conditions this Court may deem necessary to impose.

CONCLUSION

The Applicants pray for the following order:
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Leave to appeal is granted.

The application for leave to appeal is upheld.

The minor child shall return forthwith to her state of habitual residence
in accordance with the Convention subject to such safeguards as this

Court shall deem appropriate.

COUNSEL FOR APPLICANTS

N MAYOSI

K NGQATA

CHAMBERS, CAPE TOWN

3 MARCH 2023
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APPLICANTS’ PRACTICE NOTE

NATURE OF THE MATTER

1. This is an application for leave to appeal portions of the Supreme Court of
Appeal judgement under case number 188/2021 which was handed down on

26 April 2022.



The Applicants’ case is premised on the provisions of the Hague Convention
on the Civil Aspects of International Child Abduction 1980, and section 28 (2)

of the Constitution of the Republic of South Africa.

The Applicants’ contentions are as follows:

3.1. The SCA erred in upholding the Respondents’ appeal and refusing an
order for the return of the minor child to United Kingdom, her State of

habitual residence.

3.2. The SCA erred in finding that an order of return would expose the child
to grave risk of harm, and further expose her to psychological harm and/

or an intolerable situation.

3.3. The SCA further erred in finding that the mechanisms in the United
Kingdom are not sufficient to ameliorate the inherent harm that would be

by the minor child suffered as a result of a court-ordered return.

On the issue of best interest of the child, the Constitutional Court is requested
to consider the judicious application of the Hague Convention in the long-term

as well as in the short-term insofar as the best interest of the child is concerned.

The Applicants seek orders granting the application for leave to appeal;
upholding the Applicants’ appeal and ordering the return of the minor child to
the UK subject to such protective measures as this Court may deem

appropriate to impose in the circumstances.



ISSUES TO BE DETERMINED

6. Whether the Respondents’ defence based on attachment theory meets the

stringent test of article 13(b) of the Convention.

7. Whether the circumstances of the case warrant the deviation from the
purposive approach which ought properly to be followed in the application of
the Convention, in particular in the circumstances of this case where the
abducting parent is unable to return to the UK because she has since died after
the wrongful removal retention; and the person now asserting the right to retain
the child in South Africa has neither rights of custody or access to the minor
child under the Hague Convention, nor parental rights and responsibilities to

the minor child in terms of the Children’s Act 38 of 2005.

SUMMARY OF THE APPLICANTS’ SUBMISSIONS

8. The Applicants will submit the following:

8.1.  The SCA'’s findings undermine the integrity of the Convention.

8.2. The issue of attachment theory advanced as a defence is a direct
consequence of the wrongful abduction and retention of the minor child;
the risk to which the minor child is exposed were triggered by the conduct
of the abducting parent and should not be used as a defence for
purposes of refusing the return of the minor child to the state of habitual

residence.



8.3.

8.4.

A balancing of the short-term versus the long-term best interests of the
minor child ought properly to result in an order for the return of the minor
child to the UK, subject to appropriate protective orders to mitigate the

risks.

The measures available in the state of habitual residence are adequate
to ameliorate the risks to which the minor child would be exposed as a
result of a court ordered return, alternatively can be buttressed by this

Court’s imposition of protective conditions.
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9. One day.
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