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INTRODUCTION 

 
1. The Road Accident Fund aligns itself with the Minister on the issues 

arising in the confirmation proceedings.  It does not oppose confirmation of 

the High Court’s order declaring the First Proclamation to be invalid, does 

not seek any order for costs and submits that no such order should be 

made against it. 

 

2. The Fund’s main concern is to address the uncertainty that the 

proceedings launched by the applicant have caused about the status of 

the Second Proclamation and whether it validly brought ss 1 to 5 of the 

Amendment Act into force on 31 July 2006.  It would be disastrous for the 

Fund, the victims of motor accidents and the public at large if it were to 

transpire in these or any subsequent proceedings, that ss 1 to 5 of the 

Amendment Act have not been validly brought into operation.  The Fund’s 

priority is accordingly to defend the validity of the Second Proclamation or, 

even if it were to be held invalid, at least to obtain certainty about its 

status. 

 

3. The Fund accordingly seeks leave, not only to participate in the debate in 

the confirmation proceedings, but to apply directly to this Court for an 

order declaring that the Second Proclamation lawfully brought ss 1 to 5 of 

the Amendment Act into operation on 31 July 2006.  We devote the 

remainder of these submissions to this issue and its importance. 
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THE SECOND PROCLAMATION 
 
 

The collateral attack 
 
 
4. The applicant does not directly attack the Second Proclamation in that he 

does not seek an order declaring it to be invalid.  His application is 

formally confined to his direct attack on the First Proclamation.  He does, 

however, make a collateral attack on the validity of the Second 

Proclamation in the course of his direct attack on the First Proclamation.  

He has always done so and persists in it in this Court. 

 

5. When the applicant launched his application, he did not know that the 

Second Proclamation had been published.  He knew merely that the 

Department of Transport had said that the First Proclamation would be 

withdrawn and that a new proclamation would be issued in its place.1  He 

contended that such a withdrawal and replacement of the First 

Proclamation by a second proclamation would be incompetent and 

invalid.2 

 

6. By the time he filed his reply, he had learnt of the Second Proclamation.  

He repeated his contention that it was invalid.  He said for instance that, 

                                             
1  Founding affidavit v 1 p 8 para 10 
 
2  Founding affidavit v 1 p 8 para 11, p 11 para 23, p 12 para 29, p 15 para 34 and p 19 

para 47 
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- “once the President has issued a proclamation bringing an Act or 

sections of an Act into operation, he is functus officio.  He does 

not have the power either to withdraw that proclamation or to 

amend it”3 and 

- “the Respondents, having committed a legal error, now insist upon 

compounding that error by attempting to rectify it in a manner 

which is not authorised by law, instead of doing so through a 

legally effective process, namely an Act of Parliament or an 

application to Court”.4 

 

7. He persists in his attack on the Second Proclamation in this Court.5  He 

submits for instance that the Second Proclamation, 

- “is of no force and effect, as the President does not have the 

power to amend a Proclamation which he has issued, bringing 

sections of an Act into operation”,6 and 

- “is of no effect, because the President did not have the power to 

amend [the First Proclamation]”.7 

 

8. We do not suggest that there is anything improper or inappropriate in the 

applicant’s collateral attack on the validity of the Second Proclamation.  It 

                                             
3  Replying affidavit v 1 p 51 para 6 
 
4  Replying affidavit v 1 p 55 para 18 
 
5  Applicant’s heads  p 8 para 16.2,  p 23 para 46 and p 24 para 51 
 
6  Applicant’s heads  p 8 para 16.2 
 
7  Applicant’s heads  p 24 para 51 
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is a perfectly legitimate collateral attack in the course of his primary attack 

on the First Proclamation.  It does, however, create uncertainty about the 

status of the Second Proclamation and carries with it the risk that this 

Court might hold it to be invalid despite the fact that it is not the primary 

focus of attack.   

 

The need for certainty 
 
 
9. The applicant eloquently articulates the need for certainty about the status 

of the provisions of the Amendment Act: 

“I respectfully submit that it is in the public interest that legal 

uncertainty as to the status of the Proclamation should be 

removed, and that people who suffer accidents should be able to 

pursue their claims confident in the knowledge of what law is 

applicable.  The public are also entitled to know that those parts of 

the law which were brought into operation in error, can not be 

enforced against them.”8 

 

10. He explains in his founding affidavit9 and again in his heads of argument in 

this Court,10 how he and the victims of motor accidents for whom he acts, 

                                             
8  Founding affidavit  v 1 p 12 para 26 
 
9  Founding affidavit  v 1 pp 8 to 11 paras 14 to 25 
 
10  Applicant’s heads p 10 paras 19 to 25 
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are prejudiced by the uncertainty about the status of the provisions of the 

Amendment Act.  

 

11. The Fund submits that the applicant is clearly correct on this issue.  If it 

were to transpire that the Second Proclamation did not validly bring ss 1 to 

5 of the Amendment Act into operation on 31 July 2006, the 

consequences would be devastating. 

 

12. Since 31 July 2006, the Fund, its Board, its Chief Executive Officer and all 

its staff have operated on the understanding that ss 1 to 5 of the 

Amendment Act were in force.  The Minister, courts, claimants and 

members of the public have operated on the same understanding.11 

 

13. The difficulties that would arise if ss 1 to 5 of the Amendment Act should 

be held not to have come into force, are forcefully demonstrated by 

considering the manner in which the present Board of the Fund was 

appointed.  All of the members of the Board of the Fund were appointed 

by the Minister of Transport on 1 August 2006, in accordance with the 

procedure prescribed by the amended version of the Main Act.12  It differs 

materially from the old procedure before the amendments. 

 

13.1. Prior to the amendments, section 10(9) of the Main Act required 

the Minister to establish a selection committee to make 
                                             
11  RAF affidavit v 3 p 9 para 11 
 
12  RAF affidavit v 3 p 10 para 12 
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recommendations on the appointment of Board members.  It also 

required the selection committee to hold public interviews with 

the nominees. 

 

13.2. Section 3(g) of the Amendment Act altered this procedure.  It 

repealed the requirements of a selection committee and a public 

interview process. 

 

13.3. The appointment of the Board members consequently took place 

without any such selection committee or public interviews. 

 

14. If ss 1 to 5 of the Amendment Act did not come into force on 31 July 2006, 

all the members of the Board were unlawfully appointed on 1 August 2006.  

This would mean that all the decisions of the Board since that date are 

arguably invalid.  The Board has adopted no fewer than 93 resolutions 

since then.13  They include resolutions, 

14.1. approving various strategic plans, quarterly reports and financial 

statements; 

14.2. revising the Fund’s policies; 

14.3. entering into reinsurance agreements with local and international 

reinsurers; 

14.4. entering into commutation agreements with international 

reinsurers; 

                                             
13  RAF affidavit v 3 p 10 para 14 
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14.5. entering into insurance contracts to provide cover for directors 

and officers of the Fund; 

14.6. approving the settlement of a number of different claims in 

excess of R5 million each; 

14.7. approving the purchase of a new enterprise resource planning 

solution to the value of approximately R60 million; 

14.8. approving the purchase of a new claims management system to 

the value of approximately R90 million; 

14.9. approving salary increases for staff at management level and 

salary agreements with the South African Transport & Allied 

Workers Union; 

14.10. determining and approving a new executive structure for the 

Fund; 

14.11. approving contracts for the appointment of a new executive team 

for the Fund, including executive appointments of the Chief 

Operating Officer, Chief Financial Officer, Marketing & 

Communications Executive, Human Resources Executive, 

Information Technology Executive and Business Development 

Executive; and 

14.12. approving amendments to the Fund’s delegation of authority 

structure.14 

 

                                             
14  RAF affidavit v 3 pp 7-8 para 14 
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15. If ss 1 to 5 of the Amendment Act did not come into force on 31 July 2006, 

it would also raise significant doubt over decisions taken by the Fund’s 

executives since that date.   

 

15.1. All of the present incumbents, save for the Chief Executive 

Officer, were appointed by the Board subsequent to 31 July 

2006.  If the Board itself was not lawfully constituted, then 

arguably all of these appointments were invalid, as were all 

decisions made by such appointees. 

 

15.2. Moreover, and in any event, the delegation of authority under 

which all of the Fund’s executives acted (including the Chief 

Executive Officer) would arguably be invalid as it was adopted by 

the Board after 31 July 2006.   

 

15.3. This is particularly concerning regarding its effect on decisions 

taken by the Chief Executive Officer.  The Act as amended 

requires the Chief Executive Officer to be responsible for 

managing the “day to day affairs of the Fund”.  This means that 

the Chief Executive Officer has made countless decisions 

concerning the Fund during the relevant period, including giving 

approval for all settlements with claimants of more than R3 

million. 
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16. Under the circumstances, if the second proclamation did not validly bring 

ss 1 to 5 of the Amendment Act into force on 31 July 2006, it would cause 

chaos and severely prejudice the Fund, the claimants who rely on it and 

the public who fund it.   

 

17. We accept that there may be a way for courts to hold particular 

resolutions, decisions or contracts to be valid, notwithstanding the 

apparent illegalities and lack of authority described above.15  However, 

even this process would cause massive uncertainty and flux in the road 

accident sector.  It would also put the Fund to the enormous expense and 

complexity of defending each decision challenged on this basis.   

 

The Fund’s application for direct access 
 
 
18. The Fund applies for direct access to this Court to obtain certainty about 

the status of the Second Proclamation and more particularly whether it 

lawfully brought ss 1 to 5 of the Amendment Act into operation on 31 July 

2006.   

 

19. The Fund submits that the Second Proclamation lawfully brought those 

provisions into operation.  But even if it should be held to be wrong on this 

score, its application for direct access would still be justified because 

                                             
15  See Oudekraal Estates (Pty) Ltd v City of Cape Town and Others 2004 (6) SA 222 

(SCA) 
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certainty, one way or the other, remains of overriding importance to the 

Fund, the victims of motor accidents and the public at large.   

 

20. The applicant’s collateral attack on the Second Proclamation has caused 

much uncertainty about its status.  The uncertainty should be cleared up 

as soon as possible.  The Fund submits it should be done by declaring 

that the Second Proclamation lawfully brought ss 1 to 5 of the Amendment 

Act into operation.  But even if it should be held that it did not do so, then 

the sooner this determination is made, the better for all concerned so that 

the Fund, the Minister and Parliament can embark on the mammoth task 

of putting all the pieces back together again as best they can. 

 

21. This Court grants direct access only in exceptional circumstances.16  It 

has, however, on three recent occasions granted direct access to an 

applicant seeking relief different from that sought by the parties before the 

Court.  In each case, the direct access application raised issues closely 

related to those already before the Court.   

 

                                             
16  Concerned Land Claimants' Organisation of Port Elizabeth v Port Elizabeth Land and 

Community Restoration Association and Others 2007 (2) SA 531 (CC) paras 18 to 19; 
Zondi v Member of the Executive Council for Traditional and Local Governmental Affairs 
and Others 2005 (3) SA 589 (CC) para 12;  Phumelela Gaming and Leisure v 
Gründlingh 2007 (6) SA 350 (CC) para 50 
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21.1. In Bhe,17 this Court granted direct access where the relief sought 

was wider than that already sought before this Court.  It did so 

on the following basis: 

“The submissions sought to be made by the applicants 

relate to substantive issues that were already before the 

Court. The direct access application, however, quite 

helpfully broadens the scope of the constitutional 

investigation, given the need to deal effectively with the 

unwelcome consequences of the Act in the shortest 

possible time.  The application further adds fresh insights 

on difficult issues, including the question of the appropriate 

remedy.” 

The Court added the consideration that the applicants for direct 

access were “both eminently qualified to be part of the debate on 

the issues before the Court”. 

 

21.2. In Mkontwana,18 this Court granted direct access to applicants 

who challenged a local ordinance not already before the Court, 

on the basis that the arguments raised in support of their 

challenge “were virtually the same” as those raised against a 

statute before the court. 

                                             
17  Bhe and Others v Magistrate, Khayelitsha, and Others (Commission for Gender 

Equality as Amicus Curiae) 2005 (1) SA 580 (CC) paras 30 – 34 
 
18  Mkontwana v Nelson Mandela Metropolitan Municipality and Another 2005 (1) SA 530 

(CC) para 15 
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21.3. In Fourie,19 this Court granted direct access to an applicant who 

challenged the validity of a statute that was not before the Court 

at all because, 

“The direct access application fills a gap in the Fourie case 

referred to by the High Court, this Court and the SCA. The 

common law in relation to marriage has been overtaken by 

statute in a great number of respects. To deal with it as if 

the Marriage Act did not exist would be highly artificial and 

abstract. The overlap between the issues raised and their 

strong interconnectedness requires them to be dealt with in 

an integrated and comprehensive fashion. There would be 

grave disadvantages to all concerned if the issues raised 

were to be decided in a piecemeal way.” (emphasis added) 

 

22. We submit that the present case calls for a similar approach.  Though the 

applicant does not attack the Second Proclamation directly, he does so 

collaterally.  The issue has already been considered by the High Court and 

is before this Court in any event, albeit indirectly.   The only difference is 

that the Fund now seeks an explicit order on the effect of the second 

proclamation, whereas until the Fund’s intervention the issue arose 

primarily collaterally. 

 
                                             
19  Minister of Home Affairs v Fourie (Doctors for Life International and Others, Amici 

Curiae) 2006 (1) SA 524 (CC) 
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23. Under the circumstances, we submit that it cannot be in the interests of 

justice to require the Fund to begin fresh proceedings in the High Court 

seeking the declaratory order that it has sought by way of direct access in 

this Court. 

 

The status of the Second Proclamation 
 
 
24. The Fund aligns itself with the Minister’s submissions on the status of the 

Second Proclamation.20  It accordingly submits that the Second 

Proclamation lawfully put the administrative amendments in ss 1 to 5 of 

the Amendment Act into operation on 31 July 2006.   

                                             
20  Minister’s submissions  p 17 paras 32 to 35 
 



HEADS/KRUGER 
PRESIDENT OF THE RSA 
MINISTER OF TRANSPORT 
ROAD ACCIDENT FUND 
28.01.08 

16

 

CONCLUSION 
 
 
25. The Fund does not oppose confirmation of the High Court’s order 

declaring the First Proclamation to be invalid. 

 

26. The Fund asks for an order, 

26.1. granting the Fund direct access to this Court; and 

26.2. declaring that Proclamation R32 of 31 July 2006 lawfully brought 

ss 1 to 5 of the Road Accident Fund Amendment Act 19 of 2005 

into operation on 31 July 2006. 

 

Wim Trengove SC 
 
 
Steven Budlender 
 
Counsel for the RAF 

 
 
Chambers 
Johannesburg  
28 January 2008 
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