IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

HELD AT BRAAMFONTEIN CASE NO: CCT47/04

In the matter between:-

AHMED RAFFIK OMAR APPLICANT

and

GOVERNMENT OF THE REPUBLIC

OF SOUTH AFRICA FIRST RESPONDENT
MINISTER OF JUSTICE SECOND RESPONDENT
HALIMA JOOSAB THIRD RESPONDENT

THE FIRST AND SECOND RESPONDENTS' HEADS OF ARGUMENT

A. INTRODUCTION

This is an application for leave to appeal and an appeal by the Applicant against
the Judgment and Order of Mr Justice Tshabalala in the Natal Provincial Division
handed down on the 31%' August 2004. The Applicant also seeks a costs award

against the Respondents who oppose the application.



At the outset, it is submitted that the Judgment and Order erroneously and
contrary to their intended sense or substance refer to “Section 12 8 of the
Domestic Violence Act 116 of 1998” instead of Section 8. This is clearly an error
which could be rectified by this Honourable Court as Tshabalala J, is now functus

officio.

Estate Garlick vs Commissioner for Inland Revenue
1934 AD 499.

The First and Second Respondents do not oppose the application for leave to
appeal but oppose the appeal. The Third Respondent opposes both the
application for leave to appeal and the appeal.

B. THE ISSUE

4.1 There is one issue only which is the subject of appeal, namely, whether or
not the Court a quo, erred in finding that Section 8 of the Domestic
Violence Act 116 of 1998 (“DVA”) is valid and constitutional;



4.2

The Applicant has raised new issues:-

It is impermissible for the Applicant to traverse issues which did not form
part of the relief sought in the application before the Court a quo. Those
issues are:-

4.2.1 The constitutionality or validity of Section 40 of the Criminal
Procedure Act 51 of 1977 is not an issue before this Honourable
Court and did not form part of the relief sought by the Applicant

before the Court a quo.

See: Applicant’s Heads of Argument

page 11 paragraph (c).

4.2.2 Section 40 (1) (q) of the Criminal Procedure Act, No. 51 of 1977

provides:-

“() A peace officer may without warrant arrest any person

(@) who is reasonably suspected of having committed an

act of domestic violence as contemplated in Section
(1) of the Domestic Violence Act, 1998, which
constitutes an offence in respect of which violence is

an element.” (my emphasis)

4.2.3 The validity or constitutionality of the provisions of Section 20 of Act
116 of 1998 were not an issue that had to be adjudicated upon by
the Court a quo. Most importantly, the Applicant in his application

for leave to appeal has not dealt with the provisions of this Section;



5.1

4.2.4 The raising of new issues on appeal, will result in this Honourable
Court being deprived of the benefit of a judgment by another Court

on the questions it is asked to decide.

See: Minister of Public Works and Others vs Kyalami Ridge
Environmental Association and Another
(Mukhwevho Intervening)
2001 (3) SA 1151 (CC) at 1164 paragraphs
[25] and [26].

Alternatively, and in the event of the argument raised in paragraph 4

supra, being rejected it is submitted that:-

51.1 The Applicant proposes that Section 20 of the DVA can be
saved by “reading into” certain words. There are no facts placed
before this Honourable Court which would necessitate the
“reading in” as suggested herein. In any event, “reading in” as

suggested is, with respect, unnecessary because:-

5.1.2 The legislature employed in Section 40 the words “reasonably

suspected” of having committed an act of domestic violence. There

is therefore no need to read in the same words;

5.1.3 The suggested wording limits the arrest of persons without a
warrant only to those persons against whom there is a protection
order already granted in terms of Section 7 of Act No. 116 of 1998.
That will clearly not be in the interests of justice.



C. MERITS

There are facts which are relevant for the determination of this appeal.

@) It is common cause that the Applicant and the Third Respondent

solemnised an Islamic Union;

Record page 7.

(b) Pursuant to an agreement between the Applicant and Third Respondent a
protection order was issued by the Durban Family Court on 21 February

2003. Notably one of the paragraphs in the Order states:-

1.1“The Respondent is not to threaten, assault,
harass, intimidate, stalk or abuse (including
physically, emotionally, verbally or sexually)

the complainant or the children;

1.2 The Respondent is not to elicit help of other
persons to commit the acts of domestic

violence specified in 1 and..... ;

(c) Both the Applicant and the Third Respondent had legal representatives

who assisted them:;



(d)  An Order in terms of the DVA under case number 143/2003 which the
father in law of the Applicant had obtained against him was set aside on

the return date;

(e)  Another Order under case number 880/2003 against the Applicant with his

father in law as Respondent was discharged,;

)] Upon breaching the terms of the protection order a warrant was executed
but was subsequently suspended,;

(g0 The Applicant was aware of both the interim and the final protection

orders.

D. THE LAW

The purpose of the Domestic Violence Act No. 116 of 1998 is recorded in its

preamble as follows:-

“IT IS THE PURPOSE of this Act to afford the victims

of domestic violence the maximum protection from

domestic abuse that the law can provide; and to

introduce measures which seek to ensure that the

relevant organs of state give full effect to the provisions

of this Act, and thereby to convey that the State is committed

to the elimination of domestic violence”.



The Applicant’s reliance on the decision of this Honourable Court in Coetzee vs
Government of the Republic of South Africa 1995 (4) SA 631 CC, is misplaced

for these reasons:-

8.1 First, Section 65A — 65 Act 32 of 1944 dealt with a “warrant of committal”
and Section 8 of DVA refers to a “warrant of arrest”. These are two distinct

warrants;

8.2  Second, the provisions of Section 5 of Act 116 of 1998 make provision for
giving notice to the Respondent of the interim protection order and of the

date of the hearing of the matter;

Section 5(3) (a) and (b) DVA;
Section 5(4); and
Section 5(6).

This is prior issuing of a protection order, arrest or imprisonment.

8.3  Third, contrary to Section 65A — M, the interim protection order does not
call upon the Respondent “to show cause why he should not be committed
for contempt of Court”, instead it calls upon the Respondent “to give
reasons why the interim protection order should not be confirmed and

made final”;



8.4  Fourth, on the return date Respondent may be represented by a legal
representative or he may appear on his own and put his case and only
after all the evidence has been led may the Court either confirm or

discharge the interim protection order;

Section 6(2), (3) and (4) of the Act.

8.5 The standard of proof that needs to be satisfied before a protection order
is issued is the civil one, namely, a balance of probabilities, and not the

criminal one, beyond reasonable doubt;

8.6  Fifth, the provisions of the Act are not unreasonably punitive;

Section 8 1(b) of the Act provides:-

(1) “ Whenever a Court issues a
protection order, the Court

must make an Order;

(b)  suspending the execution of
such warrant subject to compliance
with any prohibition, condition, obligation

or Order imposed in terms of Section 7.

8.7  Sixth, it is submitted that the wording of Section 8 does not in any way
allow for imprisonment of a Respondent without him knowing what the

case is against him and what his defence is;



8.8  Seventh, aright to a fair trial or even hearing of a Respondent is not

infringed by the provisions of Section 8 of the Act.

See: Section 14 of Act 116 of 1998.

8.9 Lastly, as a safeguard, Section 16 of the Act makes provision for a review

or appeal against any orders issued in terms of the Act.

See: State vs Leeuw (2001) 4 All SA 42 (NC)
Andrews vs Narodien 2002 (1) SACR 336 CPD.
Coetzee vs Government of the Republic of
South Africa
1995 (4) SA 631 CC at 643 paragraph 14,

644 A -G

The Applicant’s fears that a person may receive first notice of the case against

him when the warrant of committal is executed are unfounded.
Section 5(6) of DVA which provides:-
“An interim protection order shall

have no force and effect until it has

been served on the Respondent”.



10.

The Act distinguishes between those Respondents who have contravened the
provisions of the Act and those who have not. Therefore its provisions are

reasonable.

11.

The Applicant’s interpretation of the provisions of Section 5(3) of Act 116 of 1998
is incorrect and inconsistent with the literal meaning of the Section. Section 5(3)
(a) provides:-

“An interim protection order must be served on the

Respondent in the prescribed manner and must call

upon the Respondent to show cause on the return

date specified in the order why a protection order

should not be issued.”
12.
It is submitted, with respect, that the Applicant distorts the wording of Section
8(4) (b). He has left out words which are most crucial to give it its grammatical

meaning.

Section 8(4) (b) of the Act.

13.

Like ordinary interdicts, the granting of the interim protection order is dependent

upon:-

10



0] a weighing up of the harm the Applicant and
Respondent may respectively suffer if the
interim relief is granted or refused and

(i) an exercise of the courts’ discretion.
Interlocutory Interdicts by C.B Prest page 5.
Section 5(2) (b) of DVA

14.

In casu, the Act makes a clear distinction between the interim protection order

and the final order and the pre-requisites to be met.

Section 5(2) and (b) of the Act.

Section 6(1) and (4) of the Act.

15.

An interdict is a judicial process whereby a person is ordered to refrain from
doing a particular act, or is ordered to perform a particular act. It is a remedy of a
summary and extraordinary nature, allowed in cases where a person requires
protection against an unlawful interference, or threatened interference, with his

rights.

Godongwana vs Mpisana 1982 (4) SA 814 (TkSC) at 817

11



16.

It is submitted that the nature of the interdict contemplated by Section 8 is
prohibitory, because it requires a Respondent to abstain from committing a

threatened wrong or from continuing an existing one.

17.

Once a final interdict or a final protection order is granted, it has no limitation as
to time. It is granted in order to secure a permanent cessation of an unlawful

course of conduct or state of affairs.

See: Estate Edwards vs Sinclair 1918 EDL at 18
CTP Ltd vs Argus Holdings Ltd. and Another
1995 (4) SA 774 (A) at 789 A - C

18.

The Constitution places an obligation on the State to prevent the nature of
fundamental rights of the members of the public. This the State will do through its
primary agencies, namely, the public and prosecution services. They are the only
organs of state who can ensure that the provision of the Domestic Violence Act
are given effect to. In Carmichelle vs Minister of Safety and Security 2001 (4)
SA 938 CC at 965 paragraph 62 the Court stated:-

“South Africa also has a duty under international law
to prohibit all gender — based discrimination that has
the effect or purpose of impairing the enjoyment by

women of fundamental rights and freedom and to take

12



reasonable and appropriate measures to prevent the

violation of those rights. The police is one of the primary
agencies of the State responsible for the protection of the
public in general and women and children and in particular
against the invasion of their fundamental rights by perpetrators

of violent crime.”

See: Carmichele vs Minister of Safety
and Security and Another (Centre for applied legal
studies Intervening) 2001 (41) SA 938

See: Section 7(2) of Act 108 of 1996.

19.

It is submitted that there is no reverse onus placed upon the Respondent by
Section 5(3) of the Act. Whether a Respondent is “innocent” or not does not
become a consideration for determination for the issuing of a final Order. No

conviction could result at this stage.
State vs Baloyi (Minister of Justice and
Another Intervening)
2000 (2) SA 425 CC, 439 and 431.
20.
Tshabalala J, in his judgment referred to the reasoning of this Court in State vs

Manamela and Another(Director — General of Justice Intervening) 2000 (5) BCLR
491 (CC) at page 17 where it is stated:-

13



“This Court has expressly kept open the

possibility of reverse onus provisions being

justifiable in certain circumstances. Ordinarily,

a reverse onus will be justifiable only if the risk

and consequences of erroneous conviction

produced by statutory presumption against the
accused are outweighed by the risk and consequences
of the guilty person escaping conviction simply
because of categorical adherence to impervious

presumption of innocence”.

See: Reitzer Pharmaceutical (Pty)Ltd. vs Registrar
of Medicines and Another
1998 (4) SA 660 TPD at 661paragraphs H — 1.

21.

Should there be any infringement of the Applicant’s rights resulting from the
application of DVA, which is not conceded, it will be submitted that it is justifiable
and reasonable under Section 36 (1) of Act 108/1996.

Section 36 (1) reads:-

“The rights in the Bill of Rights may be limited only

in terms of law of general application to the extent
that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity,
equality and freedom, taking into account all relevant

factors, including:-

14



(@)
(b)
()
(d)
(e)

the nature of the right;

the importance of the purpose of the limitation;

the nature and extent of the limitation;

the relation between the limitation and its purpose; and

less restrictive means to achieve the purpose.

22.

The finding of the Court a quo that, none of the Applicant’s constitutional rights

are infringed by Section 8 of the Act, is, with respect, correct.

23.

In the circumstances this Honourable Court should dismiss this appeal with

costs.

T.V NORMAN
CHAMBERS
DURBAN
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