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PAUL GRAHAM BALL Second Respoadent

Neutral Citation:  Heid! Nicale Kach N O and Anather v The Ad hoe Central Authority for the Republic of South Africa and Another
(188/2021) |2022] ZASCA 60 (26 April 2022)

Coram: ZONDI, NICHOLLS and CARELSE JJA and WEINER and MOLEFE AJJA
Heard: 28 February 2022
Delivered: This judgment was handed down electronieally by circulation (o the parties' representatives by email, publication on the

Supreme Court of Appeal website and release w SAFLIL The date and time for hand-down is deemed Lo be 12h00 on 26 April 2022,

Summary: Children — whether retention by one parent of the child in South Africa was wrongful - retun of the child to the United Kingdom
(UK) sought in terms of the Hague Convention on the Civil Aspects of International Child Abduction, 1980 on the basis that the removal had
bacome unlawful — whether a defence of consent under article 13(a) was established — evidence that the father had consented not established
~ application lor admission of new evidence granted - defence under article 137h) that there was a grave risk that the child would be exposed
1o psychological hardship or olherwise be placed in an intolerable situation. was established — return of the ¢hild o the UK ought not to have
heen granted.

ORDER

On appeal trone: The Western Cape Division of the High Court, Cape Town (Saldanha J sitting as court of first instance):

| The application to adduce further evidenee is granted with costs.

=a

The appeal succeeds with costs including costs of two counsel.

Ly

The order of the Western Cape Division of the High Court is set aside and replaced by the following:

“The application for the return of the child in terms of the Hague Convention on the Civil Aspeets of International Child Abduction.
1980 is dismissed with costs including costs of two counsel.”

JUDGMENT

Zondi JA {Nicholls, Carelse J14 and Weiner and Molefe AJJA concurring):

Introduction

|1 This appeal concerns the return of 2 four-atid-a-hal f-year-old girl (the child) [rom South Africa. Cape Town 10 the United Kingdom
(UK) in terms of the Hague Convention on the Civil Aspects of International Child Abduction, 1980 ithe Convention). Her mother, (the
mother), whe had been disgnosed with colorectal cancer on & April 2019 whilst still living in the UK decided to come 1o South Affica
primarily for the purpose of enubling her to pursue avaitable (reatment options, The understanding wus {hat the child's mother sould return to
the UK with her after her successful medical treatment in South Africa alternatively. if nothing further could be done to treat her cancer, Ui
child and her mother would returm to the UK.

2] With this understanding, the child's father (the father), the child and her mother left the UK and arrived in South Africa on 3
September 2019, The mother began consulting with a medical specialist soon after they arvived in South Africa and underwent surgery on 26
September 2019, after which it became apparent that she would not b able to return to the UK as planned,

P
i
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[} The child’s father left South Africa for the UK on 2 October 2019 as planned. The child remained in South Afica with her mother
and was being cared for by the second appellant, her maternal aunt ( the aunt) and her muternal grandmother.

(4] As things turned eut, when the child’s mother realised that her chances from recovery were non-existent, she expressed the wish that
should she become toa ill to take care of the child, and in the event of her death, she would like the child to remain in South Africa and be
raised by the aunt, At that point, the child's mother was still receiving treatment including radiotherapy which she coneluded in May 2020

[5] The child’s father did not agree to the child remaining permancntly in South Africa under any circumstances. He approached the
Central Authority for England and Wales and submitted a request for the return of the child from South Africa to the UK under the
Convention on the grounds that the child's retention in Sauth Africa by her mother without his consent was wrongful. He cited the child's

aunt as the second respondent

[6] The mother opposed the return of the child to the UK on the grounds that the father had consented to the child remaining with: her in
South Africa for as long as she was undergoing treatment for cancer. In the alternative she opposed the Convention application on the ground
that there was a geave risk that the chiid's retum to the UK would expose her to both physical and psychological harm and also place her in an

intolerable situation.

17 The matter was heard by Saldanha I of the Western Cape High Court, Cape Town {the high court) in October 2020 and he reserved
the judgment. On & December 2020 the child’s mother pissed on after losing her battie with cancer. On 11 December 2020, Saldanha J
detivercd a judgment in which he dismissed the mother's defences under the Canvention and ordered the child to be retumed to the UK
subject 10 certain conditions which he imposed. He granted the child’s aunt leave to appeal 1o this Court,

181 Two issues arise in this appeal. The first is whether the high court’s rejection of the mother’s defence under article 13 of the
Convention and ordering the child’s return to the UK. was correct. The second issue is whether further evidence should be admitted on
appeal. This evidence relates to the events which cecurred subsequent to the death of her mother and is relevant to the enquiry whether there
iz a grave risk that the court order for the retun of the child to the UK would expose the child to physical or psyehological harm or otherwise
place her in an intolerable situation.

The facts

[9] These issues must be considered in the context of the facts which ave either common cauge or have not been disputed. The child's
father is o British national, Her mother was a South African national who also held UK citizenship. In 2016 the mother and futher became
romantically invalved whilst living in the UK, They were never married. The child was born on 6 July 2017 in the UK from this relationship,
As 1 have alluded to above, the child’s mother, accompanied by the child and the lather. arrived in South Africa [rom the UK on 3 September
2019 far the mother 1o pursue available treatment options. Afler spending some weeks in South Africa, the father left for the UK on 2 October
2019, Jeaving the mother and child behind.

[10]  The father’s understanding was that the mother would retirn to the UK with the child afier her successful medical treatment in South
Afriea, alternatively, if nothing further could be done to treat her cancer. the child and mother would retum 1o the UK,

[17]  InNovember 2019 it hecame apparent, although there was turther freatment to assist the mother and to prolong and better the guality
of her life. that she was in fact terminal. She could not ravel o the UK. In het communication with the father, she expressed her wish for the
child to be raised by the aunt in South Afiica, afier her death. The lather was opposed 10 this and, as a result of the mother’s unilateral
decision regarding cure arrangements of the child after her death. he sought the child’s retum to the UK. On 7 May 2020, the first respondent,
the Ad Hoe Central Authority; addressed an email to the mother's attomey of record in which it enquired il the mother would be amenable o
consenting to a voluntary return of the child to the UK. failing which it would approach the court for an appropriate relief. Z AT
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[12]  Inresponse thereto. on 13 May 2020, the mether, through her atiorney of record, stated that she was not amenable to agreeing fo o
voluntary return of the child. In that ledter it was proposed that an assessment take place regarding the child’s best interest after the mother’s
death, This proposal was rejected on the basis that one of the purposes of the Convention is to provide for the retum of the child to the UK so
that questions of her custody, in the event of the mother’s death, could be determined by a court in the UK.

(13]  On 2§ June 2020, prior 10 the father bringing the application under the Convention, the mother and the aunl as the second applicant
brought an application in the high court eiting the father as the respondent, In that application they sought that certain parental rights and
responsibilities in respect of the child be conferred on the aunt and that she would raise the child in South Africa (the parental rights and

responsibilities application), This application was apposed by the father.

[14] InJuly 2020, the father. ussisted by the Ad Hoe Central Authority, launched the Convention application citing the mother and the aunt
as the first and second respondents respectivety. In the Convention application, the father sought the vetum ol the child to the UK. This was at
the time when the mother was still receiving reatment in South Africa and was unable 10 travel to the UK due to her frail medical condition.

[15] By agreemcnt between the parties and in terms of article 16 of the Convention, the parental rights and responsibilities application was
staved pending the finalisation of the Convention proceedings. The Convention application was posiponed 0 7 September 2020.

[16]  The matter was postponed on 7 September 2020 as the high court had raised certain concemns arising from the report of Mr Njini. @
qualified social worker registercd with Social Care Wales and HCPC England. The repon did not adequately deal with the father’s
circumstances in the UK. Additionnlly. the high caurt requested the mother’s attorney o obtain # letter from the mother’s treating doctors
indicating her prognosis. The parties filed farther affidavits in which they addressed the concerns raised by the high court. Ms Shirin Ebrahim
(Ms Ebrahim). the principal family advocate in the Office of the Family Advocate contacted Mr James Twist (Mr Twist) wha is emploved at
ihe International Child Abduction and Contact Unit (ICACL) that performs the functions assigned o the Central Authority in the UK under
Uie Convention. Mr Twist is the case worker at ICAUU responsible for South African matiers, Ms Ebrahim had furnished him with a copy of
M Njini's report. My Twist confirmed the contents of Mr Njini's report. In particular Mr Twist confirmed that every child in the UK was
entitled to free schooting through the state system of education and that the psyehological care and services referred to in Mr Njini's report
will be provided to the child upon her return o the LK.

(17] o & leter dated 7 September 2020, the mother's treating doctor, Dr Brown, stated (hat the mother had been diagnosed with end stege
colon cancer and expressed the view that he *. . . would not be surprised if she was o dic in the next few manths’. 1t was for this reason. and
out of symypathy for the child that when the matier was argued on 28 October 2020, counsel for the father indicated that the futher would nat
persist in an order for the child w be forthwith returned to the UK. but would seek an arder that would allow the child 1o remain in South
Afsiea with the mother until the mother’s death.

(18]  Asalready stated, the high court rejected the defences advanced by the mother under articies 13(a) and ¢h) of the Convention and
ardered the réturn of the ¢hild te the UK. It is not clear from the judgment how the high court dealt with the article 137e) defence (consent and
acquiescence). 11 1s, however, appasent [rom its reasoning tiat it rejected it on the basis that there was 1o avidence that the father had agreed
(hat the child would remain permanently in South Africa upon the death of the mother,

1191 Inrejecting the article 13¢h) delence, the high cows, in paragraph 106 reasoned as follows:

| am satistied that i the consideration of all the circumstances of this matter that the first respondent failed to show thet shoutd [the child] be ordered to
retum to her habitual state of residence, she will be faced with the risk of grave psychoiogical and physical har: or that she may otherwise be placed inan
intolerable situation More nuportantly, the first respondent faled to establish that the UK is not able to mitigate any of the risks that she has rased or that
alluded 1o by Professor Berg should [the child] be retumed to the UK In my view the appheants have demonstrated that there are indeed sufficient

mechanisms in piace m the UK 68 evidenced in the reports of Mr Nyt and Mr Twist to mitigate the impact of a return by [the child] 1o the UK. e v{
[ S
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Application for leave to adduce further evidence

[20] Before dealing with the merits of the appeal it is necessary 1o dispose of the appellant’s application Lo lead further evidence, The new
evidence which the appellant seeks o adduce is the expert opinion of Ms Pettigrew, educationa psvchologist. speciaiising in the field of child
forensic psychology. This was served at the offices of the State Attomey on behalf of the first respondent and the father on | February 2022,
Her opinion was based on her assessment of the child. She commented on the child’s current functioning taking into account her
bereavement, being the death of her mother on § December 2020. Additionally, Ms Pettigrew commented on the likely impact on the child.
psyehologically and emotionally, in view of sich bereavement, of being removed from the appellant (the aunt) and her home and placed in

the care of the father in the UK.

{211 The father opposed the application on five grounds, He pointed oul, first. that the new evidence relates 1o new facts which came into
existence subsequent Lo fhe conclusion of the trial. He argued that a courl of appeal should decide whether the judgment appealed against is
right or wrong on the facts at the time. Secondly. he armued that the issues canvassed in the new evidence were already before the high court

and were considerad by iL.

[22]  Thirdly, it was submitted by the father that {he new evidence sought to be adduced by the appellant was not material to the issue for
determination, namely, whether or not the appellant could establish that there was a grave risk {hat the retusn of the child to the UK would
expose her ta psy chologicul harm or alternatively place her in an intolerable situation. Fourthly. the application 1o adduce further evidence
was opposed on the basis that the admission of further evidence would undermine the imperative 10 deal with Convention matters
expeditiously. Finally. it was argued by the father that the introduction of new evidence would prejudice him.

[23] During argument, the court was informed by counsel for the respondents that in order to avoid further delay in the matier, the
zespondents did not intend to abtain an expert opinion respond 1o the allegations made by Ms Pettigrew in her report, They would abide by

the court’s ruling.

[24] Alier hearing srgument, we granted (he appellant leave to introduce Ms Pettigrew's repart and indicated that reasons would be
provided in the judgment. These are the reasons for the order we granted.

[25] o termsof 509 of the Superior Courts At 10 of 2013, a court is afiorded powers, on hearing an appeal. 1o receive further evidence.
But in the interests of Gnality, such powers must be exercised sparingly and in exceptional circumstances. In De Aguiar v Real People
Hensing (Fiv) Ltd]1] the court emphasised that "t is incumbent upon an applicant for leave to adduce further evidence to satisfy the coun
(hal it was Dot owing Lo any remissness or negligence on his or ber part that the evidence in question was not adduced at the trial”,

[26]  The Constitutional Court in Sy Liesehing and Others.| 2 endorsed the lollowing test that was formulated in S DeJager|3]

Aceordingly. this Court has. over o senes of decisions, worked ot cerain basie requirements They have not always been farmulaled in the same words,

but their tenor thepughout has been W emphasise the Court's reluctance to re-open a trial They may be simmanised as [ollows:

fai There should be some reasonably sufficient explanation, bascd on ellegations which mav be teue, why the evidence which it1s sought to fewd was not

led at the (rial
(h) There should b primo facie likelihood of the wuh of the evidence

() The evidence shoukd be materially relevant o the putcame ol the trial "

271 There are exceptional cireumstances in (his matter justifying the admission of further evidence in the form of Ms Peltigrew’s expert
opinion. Ms Pettigrew’s opinion is based on her assessment of the child, She conumented on the child’s current functioning. taking into 7 o
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account her bereavement being the death of her mother on 8 December 3020 and the likely impact on the child. psychologically and
emotionally should her return to the UK be ordered. This asscssment could not have been conducted while the mother was still alive,
Morcover. the basis of the appellant’s arlicle 13¢) defence has not changed. What has changed is the child’s factual situation being that her

mother is now deceased and the appellant is now her remaining care-giver.

[28]  This then brings me 1o the next guestion whether the high courl was correct in ordering the retumn of the child to the UK. The

objectives of the Conveniion as set out in artiele 1 are:
*fey o secure the prompl return of the clhitdren wrongfully removed to or retained 1o any Contracting State; and

¢hs 1o ensure that rights of custody and of access under the law of one Contracting State are effectively respected 1 the other Contracting States,”

[29] This Count, in KG v CB and Otiers|4) held that:

Y The Convention 18 predicated on the assumpt:on that the abduction of a ehild will generaliy be prejudicial to his or her wellare and that, in the vasi

majority of cases. it will be in the hest interests of the ehild to return him or her 16 the siate of nabitual residence ”

This is founded on the belief that the courts of the State of the child's habitual residence are best suited to determine disputes regarding the

residence and welfare of the child. |8}

[20}  Once an unlawful removal hias heen estublished as envisaged in arficle 3, the operation of the provisions of article 12 is riggered. This

article provides:

“Wihere o child has been wronglully removed or reloined i terms of Article 3 and, at the date of the commencement of the proceedings before the judicial
or administrative authorsty of the Contracting State where ihe child s, a period of less than une year has elapsed from the date of the wrangtul removal or

retention, the 2uthority concerned shall prder the retarn of the child forthwith

The judicial or adirimstrative authorily, even where the proceedings have been commenced afler the expiration of the period of vne year referred 10 w0 the

preceding paragraph. shail also order the returm of the child, unless wis demonsirted that the chitd is now seitled in dis new environment

Where the judical or admimstrative authority in the requested Stale has reason W helieve (hat (he child has been taken 1o anuther State, it may sty the

srovesdings or dismiss the application for the return of the chuld’

[31] 1o this case. it is not dispuled that the Convention proceedings commenced fess than a vear after the child’s removal from the UK. Itis
clear that the high court was ubliged to order the return of the child unless the mother had a defence under article 13 of the Convention
Article 13 provides:

Noswithstanding the provisions of the preceding Article, the judicial or adnanistratve suthority of the requested State 1s not bound to order the return of

the child if the person, institution or other body which opposes 1s return establishes that-

(ez) the person, mstnuton o other body kaving the care of the person of the child was not actually exercising the custedy rights ot the time of remaeval ur

retention, or had consented to o subsequently asquiesced in the remaval or retenion, ar

(k) there is & grave risk that his or her retarn would expose the ehiid 1o physical of psvehological harm or viherwise place the child i an mtolerable

staatinn

‘The judiciel or administrative authority may also reluse to order the return ef the child if n frnds that the child objects to being returned and has attaned an

ppe and degree of matunty at whieh it is appropriaie to ke account of s views

In considesing the cireLmslances referred o in this Article, the judicial end admimstrative authorities shall 1ake 1nta account the intormation reloting to the
soctal background of the ehild provided by {he Central Authority or other campetent authority of the child's habitual residence. 7 Wi
it
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Maother's defences

|32]  The mother and the aunt apposed the Convention application on the basis that the rotention of the child in South Africa was not
wrongful as the father had consented thereto or acquigsced in her retention (article 13(a) defence). In the alternative, it was contended that in
the event of the retention being found to be wrongful, there was a grave risk that the child’s return would expose her to physical or
psyehological hardship or atherwise place her in an intolerable situation (article 137 detence).

Consent

133] It was held in Peanello v Peuneilo,fg) that the abducting parent has the burden of proving the clements of the defence on a
preponderance of probabilities, Holman 1in Re C. (Abduction: Congent), quoted with approval the following dictum in Re W {Abduction:

Procedure):|7]

whete o parent seeks (0 argue the An 13(z) "consent” defence under the Hague Convertion. the evidence for establishing consent needs to be clear and

compelling . [8]

The evidence in support of it needs Lo be elear and cogent. I the court is left uncertain, then the ‘defence’ under article 137a) fails.[9]

[34]  Inmy view, the mother failed establisk: that the father had consented to the conlinued retention of the child in South Africa. In the
first place. the father’s consent was not unequivocsl and secondly, the mother unequivocally evidenced her intention thal she no longer
wished to be honad by the conditions in terms of which the child was to remain in South Africe.

[35] i appears (o be common cause that {he father consented to the ¢hild remaining in South Africa witk the mother for us long as she was
undergoing medical treatment. That this was the arrangement between the parties is also confirmed by the mother. In an email the mother
addressed to the father on 14 October 2019, she confirmed the basis on which shie and the child would remain in South Africa, She stated that
she would remain in South Africa for *. . . some lime lighting this horrible discase’ and then when she was well again or *. . . there is nothing
mere they can do | will be heading home” and that her intention for the future was simply *, . . o zet well. come home, raise my haby girl and

live a simple life | hope | get the chance to do 507 It is upparent from this email thot the mother understood Lhe terms upon which the child
wis to he retaied in South Aftica

[36]  Sometime afier this email, the mother appeared to have changed her mind regarding the reuming of the child to the UK in the event
that ghe became unable (o care for her. On 15 November 2019, she advised the father via o WhatsApp text message that she would be
returning fo the UK for a short periad of time and that she would leave the child behind in South Africu. She also informed the father that the
ehild would reiain in Sowth Afiica permanentiy because she had decided that it the event of her death, the amt should care for and ruise the
child,

[37] The father was opposed to the chiid remaining permanently i South Alrica under any cirenmstances. But be that as it may, there is no
dispute that due te her cancer prognosis and ongoing treatment the child’s mother was unable to travel to the UK as she had contemplated.

[38]  The mother's evidence in supporl of her consent defence is not ¢lear and cogent, In paragraph 10.1 of her answering affidavit, her

consent defence is pleaded as follows:

*| state that the (sic) applicant consented [10 the child] remaining with me tn SA for as Jong as 1 veas wndergoing leeatnient for cancer as pes arnicle 137w of

the Conventien * (My emphasis),

39]  She goes on 1o state the following in paragraph 10.2:
TN
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alleges that this consent did not extend to [the child] remaining with me in SA until my death. 1 am now receiving paliiative care that

*Applicant now
urposes of managing my pain 1 state that this Court, s the upper guardian of children within s jurisdiction and in view of the

includes treatment for the p
provisions of article 20 of the Convention, should nol construe the (sic) applicant’s consent 10 ithe chuld] remaimng with me in SA as limited to during my

treatment for cancer

[40]  As stated above, it is common cause that the father later consented, on compassionate grounds, to the child remaining in South Africa
with the mother [or as long as she was undergoing medical treatment, or until her death. His consent went no further than that,

[41]  Inparagrapb 73 of her answering affidavit, the mother advances a different ground for which she sought to justify her rerention of the
child in South Africa, This ground is sot based on the allegation that the father had consented to the child remaining in South Africa. It is

cuther based on the allegation that the father wantld not be able to raise the child and provide for her financially and emotionally.

[42] This further defence is pleaded as follows in paragraphs 73,1 and 73.2 of the answering aftidaviv’

‘730 |t became apparent during my treztment in A, that the chances of me gomg into remission and being able 1o return o the UK und raise [the child]

were slim | state that as a responsible parent, I of course had to give consideration ta the [the chiid's] care arrangements after my death.

732 | recagnise that the applicant has certain parentul responsibilities and nights in respect ol [the child]. However, realistically, 1 also had to consider
whether the applicant would be able 10 ise [the child] and provide for her finuncially and emotionally [n view of ins misuse of aleohol, his non-
compliance with weatment for his mental health issues and his dire financial eircumstances, 1 was of the view and remain of the view that the applicant 1s

nat In a position 1o raise [the child] and provide her with stability and security she requires.’

The mother's consent defence is not elear. It must il as the court is lefi uncertain as to what the consent entailed.

[43]  On the facts in the present case and for the reasons already given, the defence of atquiescence must also fail. The father had always
expressed his intention that the child should return to the UK if the doctors could no longer do anything to treat the mather’s cancer. It
became clear, afier May 2020, following her application for parental rights and responsibilities that the mother no longer intended to retum
the child o the UK, This was irrespective of the cutcome of Ler treatment. which resulted in the father approaching the Central Authority lor
Fngland and Wales for assistance in securing the child’s return to the UK. 1, therefore, conclude that the retention of the child by the mother
was unlawful as the father had not consented to it The high court was. therefore, hound to order her returm 1o the UK unless circumstinces
under article 13(by existed.

[44]  Iu conclusion, the mother’s defence that the father had agreed that the child would remain in South Africa after her death and that,
upon her death, she would he cared for by the appellant, is rejected, Save for the father’s provisional consent that the child would remain in
South Africa until her death. any further retention by the mother o the appellant, through the mother’s stuted inention, constituted a wrongful
retention of the child within the meaning of the Convention, The high court was. therefore, hound to order the return of the ¢hild 10 the UK

unless circumstances under article 13(bJ existed.

Article 137A) defence

145] It remamns o consider the mother’s alternative defence based on article 13¢4) of the Convention (article 13(h) defence). namely
whether “there is a grave risk that the [ehild’s] return would expose [hiny or her| w physical or psychological harm or otherwise pluce the
child in an intolerable situation’.

[46] I G v L and Others (Article 13h; Absence of Protective Measures),{10] the court said the following:

“Fhe Jaw i respect of the defence of harm or intolerability under artiele 13(b) was examined and clarified by the Supreme Court in Re E (Children)
(Abduction Custody Appeali [2011) UBSC 27, 120020 1 AL 14, The applicable principles may be summarised as follows:
N v, PR
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i There is no need for Art 13(b) 10 he narrowly construed. By 115 very 1erms it is of restricted application. The words of Art 13 are quite plain and

need no (urther laboration or aloss

i) The busden lies on the person (or institution or other bady) opposing return. It is for them to produce evidence 1o substantiate one of the
exceptions The srandard of proof’is the ordinary batance of probabilisies bul in evaluating the evidence the court will be mindful of the hmitations

involved in the summary nature of the Convention process

1) The risk 1o the child must be “grave”. 1t 1s not enough for the risk 10 he “real” Tt must have reached such a level of seriousness that it can be

characterised as “grave” Although “grave” charactenses the risk rather than the harm. there 15 in ordinary language a link between the two.

) The werds “physicel of psychological harm® are not qualified but do gain colour fram the altemative “or otherwise™ placed “in an intolerable
situation” “Intolerable” 15 u sirong ward, but when apphed o 2 child must mean “a siuation which this particular child n these particular

circumstances should not be expected to tolerate”

¥) Art 13(h) looks 1o the future the sifuation as it woutd be i the child were retumed forthwath to kis or her howe country Ihe situation which the
chuld will fage on retum depends cruciatly on the proteciive Measures which can he put (n place L0 Ensure that the child will not be catled upon
face an intclerable situation when he or she gets home, Where the risk is serious enough the court will be concernad not only with the child’s

immediate fujure because the need for protection may Persist

Vi) Where the defence under Arl 130} 1 suidd 1o be based on the amxieties of a respondent mother about a reluen with the child which are not based
upon abjecuve sk 1o her bl are nevertheless of such intensity as to he likely, in the event ol a retarn, 10 destabilise her parenting of the child Lo 2

pomnt where the cluld s siuntien would become istolerable, in pringiple, such anxieies can found the defence under Art 13(b)

[47]  This Court, in a majority judgment in LD v Central Authority (RSA) aniel Anatierill) emphasised that the test:

Y when an ant 13¢b) defence is ratsed to an application for the return of a chitld to their hahitual residence. may be summansed thus. (a) the party who
raises the defence bears the onUs 19 prove it hecawse the Hague Convention's default position is the return of abducted children to their habitual residences.
(b} o cenain degree of harm is inherent in the court ordered return of a ehild w their habitual residence, but that is not harm or inclerability envisaged by

art 13¢hj; (€) that harm ar intojerability extends heyond the inherent harm refesred to above and is required te be both substantial and severe ’

(48] A party who bears the onus must discharge it on a balance of probabilities and should the factuai disputes arise on the affidavits, such

disputes must be resolved through the application of the Plascon-Lvans rule.{12]

[49]  The aricle 13(h) delence has two legs. The first lep. based on the twa reports of Professor Astrid Berg (Professor Berg). Child and
Adolescent Psyehiatrist. was that should ihe child be removed from the aunt and Jer familiar world in South Africa and placed in her father’s
care i the UK, there wis a grave risk that such return would expose her to psychological harm or otherwise place her in an inalerable
siluation. Professor Berg's reporls were based en the framework of the Attachment Theory as well as her extensive elinical experience with
hereaved children. Professor Berg's reports dealt with the child’s psychological well-being before the death of her mother.

[30]  In ey first repar Professor Berg dealt with potemial consequences for the child returning o the UK. She stated:
1 i
4l By all secounts [the chitd] 1s on & positve developmental trajectory. she has seitled into plavschool, she has friends, she has a primary CEregiver

ther aunt) and a grandmother whom she now knows

4.3 To retuen [the ehild] to the UK would disrupt this positive development In & sigmiticent ways Not only would she Jose ber aunt, but also her

nurtunng and stimulating environment

4 3 11w accepted in the neld ot childhood bereavement, that ene of the mast smportant therapeutic fuctors is the continuity of everyday hie The death of o
parent i one of the most significant stressors o child can experiznce. A child who has jost a parent, needs 1o know that life will go on as before - sehoo.

home and general care will remain unaliered These stable external factors help the child 1o come 1o terms with the huge loss thet the death of a parenl |5,

4 4 Returning \o the UK would mean entermg 4 completely new envitonment for [the cluld] Beeause of the young age i which she left the UK, fthe child]
is unlikely to remember 11 a3 fer “home” 1n addition, and importantly, there 15 much uncertainty ghout the quabity of care she would receive. This would

compeund the Joss of et mather. 11 would also mean & rupture of her tnewly found secure base with her aunt and her enviconment.’
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(517  In her second reporl, Professor Berg addressed, among other things, two questions namely whether the relationship the father had
extablished with the child prior to his departure from South Africa in October 2019 and the counselling the father and the child would receive
in the UK are likely to render the impact of her reumn to the UK less severe, She stated that even if it is assumed that the father and the child
had established a secure bond prior to his leaving South Africa in October 2019 and that the Zoom contacl with the child since his departure
was regular and meaningful for the child. this would not render the impact of her going back to the UK less severe. This is so, she explained,
beeause the child, just over three-years-old, will bond and form relationships with the person or persons who. during the past year, have taken
care of then. She pointed out that it is the immediacy of the physical contact and care that matter to the young child which in this case was

done by the appellan and maternal grandmother.

[52]  In relation 1o the guestion. whether the bereavement counselling that would be provided to the father and the child in the UK would
alleviate the risk of psychological harm to the child. Professor Berg stated that bereavement in and of itsell could not muake up for the loss of
the mother and the loss of the relationship that the child had formed since the return of the father to the UK in October 2019,

[53] Ms Peuigrew undertook an assessment for the purposes of making recommendations regarding the impact of the child’s psychological
functioning should she “lose™ the appellant (aunt) having Jost her mother, and in addition be removed from her known eavironment in the
context of Childhood Development Theory and Atachment Theory.

[54]  Her finding was that the child is securely and primarily attached to the appellant and that removing her from the appellant’'s care will
result in a second maternal ‘death.” She stated that this Toss and the loss of her known life will be insurmountable. She emphasised that this
child has been ©. . . exposed to many negative events in her very short life and it is impossibie for her 1o have experienced thése negative
events withoul some negative emuotional consequences later in her Tife. The impaet of this will in all likelihood emerge in her early to mid-
primary schoal years. However. whilst in the care of her primary attachment figure, and safe and secure in @ routine and a known
[environment]. [the child] is likely to overcome these challenges and consequences that she will face with the least harm to her emationally
and psychologically”,

[55] Ms Pettigrew concluded that *. . it is highly likely that if |the child] is returned to the 1K and placed in [her father's] care, her already
limited coping resources [arc] likely to lead ta a complete breakdown. ...

[56]  The second leg of the mather’s article 137h) defence was based on the contention that. having regard to the father's history of mental
issues. wbuse of alcohol and ether substances. his employment history and his parenting of the ¢hild when in the UK. there was a grave risk
that the child’s return would expose the child to physical and psychalogical harm or otherwise place her in an intolerable situation,

{37]  Insupport of her conclusion. the mother alleged that since the inception of their relationship. the father never had a house of his own.
While they were in the UK, the fatker lived in her hottse. When she ended the relationship. she usked him to move out but hie had nowhere to
go. She had 1o rent an apartment for him from November 2018 antil the end of the lease in April 2019, As he had no alternative
secommodation upon the expiry of the lease, she allowed him to move back inte her house.

[58]  She went on to staie thal whilst she was in the UK, the father was unemployed, He saflered [rom depression and gbused aleohol. He
left the work that he had subsequently obtained. because of his mental health challenges.

[59]  The father admitied that at some stage while e lived with the mother. he had had some mental health challenges which caused him to
misuse aleahal. But he stated that he yeceived help offered by the UK Mental {ealth System and is continuing with his treatment regimen. He
stated that he hardly drinks now, He further stated that he lefi the mother’s house because the mother was very controlling and her actions

towards hin in her house were not welcoming.
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{601  In his replying affidavit. the father claimed that be will be able to care for the child because he has a stable job, he lives in a two
hedroomed first floor apartment. The child will attend a local play school while he is at work and his friends have agreed to help him 1o care
for the child as and when it is necessary. His employer has expressed the willingness 1o make his job flexible to accomimodate his child care
commitments. He further stated that should the child be returned to the UK: he will provide all the support needed by her, He added that
social services in the UK through the National Health Services (NHS), are fully equipped to provide psychological care and services to her, In
support of these assertions. the father relied on Mr Niini's report which, zmong other things, confirms his employment and the stalus of his
accammodation and that in addition Lo his income from work, he gets universal benefits. [t is further stated in the report that the father will

also be able 1o claim for child benelits for the child once she returns to his care,

(617 Mr Njini further stated in his repart that social services are able and will continue to provide support 1@ ihe father and the child. A
ceferral will be made to the hereavement counselling service to support the child and the NHS will continug (o meet her heaith needs as and
when required. The child will also he allocated 10 a health visitor who will visit her at heme to ensure that her health needs are being met and

che is meeting all her developmental wilestones.

[62]  The relevant support stractures will all be invelved with the father and the child to ensure that the child's safety and emotional well-
heing is fully safcguarded. Should any concems in relation to the care provided by the father be identified, a strategy meeting will be held
involving all agencies to put in place a safety plan for the child and identify any support for the father, If this does not work, the local
authority may consider implementing Child Protection Procedures on how to safeguard the child,

[63]  The high court rejected the mather’s defence under article 13¢4) of the Convention on the ground that there was no evidence that
should the chifd be ordered to return to the country of her habitual residence. she would be faced with the risk of grave psychological and
physical harm or that she may otherwise be placed in an imtclerable situation. Additionally. the high court found that the mother failed 10
cstablish that the UK is not able to mitigate any of the risks that she had raised or that were alluded to by Professor Berg should the child be
returned to (he UK. The high court accepted the evidence of Mr Njini as confirmed by Mr Twist that there are indeed sufficient mechanisnis
in place in the UK to mitigate the impact of a return by the child 1o the VK.

[64]  The high court’s findings on the article 1 3¢k defence and sufficiency of the proposed measures Lo proiect the child from the harm she
would face on her return 1o the UK are challenged by the appellant. She contends that the implementation of the measures proposed will not
protect the ehild from the harm she will face. She argues that the child will suifer the harm. wherealter the measures proposed by Mr Njini,
will be implemented in an atempl 1o assist her to deal with the trauma and harm already experienced and which will be of an ongoing nature.
It is submitted by the appellent that if the proposed measures will only be able to provide remedial measures to the child after the harm has
already raken place. then such measures are not adequate and u return should not be ordered. The appellant asserted that measures that are
implemented afier the tact, do not insulale the child against harm. In support of this comtertion, (he appeliant referred 1o the decision of the
House of Lords in Re 1 4 child) (Abduction: Rights of castody) |13

[65]  This case does not provide anthority for the proposition that the return of the child 1o the country of his or her habitual residence
should be refused if the measures put in place © ameliorate harm will onty be able to provide remedial measure alter the harm has already
taken place. It has been held thatin this case sone psychological hann 1o the child is inherent whether the child is or is not returned, [ 14]

|66] In Re D, the House of Lords was dealing with the Convention application for the return of the child from England to Romani a few
years after his arrival in England, The mother who had removed the child from Romania without the consent of his father resisted the retum
application. One of the grounds on which she vesisted the return of the child was that the delay had been such that the return of the child 1o

Romaniz would place him in an intolerable situation

[67] Baroness Hale in whose speech other members concurred had this Lo say in relation to the concepl “intolerable situation’:[15]

v

"Intolerable” 15 a streng word, but when applied to a child must mean "y situation which this parieular child in {hese paricular Circumsances should

nol be expected to tolerate”. It 15, as anicle 13(b) makes clear. the retum 1o the reguesting state, rather than the enforced rempval from the requested state, = 1
Ao

£
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wiich must have (hig effeet Thus the English courts hiave sought to avoid plicing the child in 2n intolerable situation by exiacting undertakings from the
applicant as to the conditions 1 which the child will live when he returns and by relving on the courts of the requesting State to protect him once he i
{here. Tn many cases this will be sufficient. But once again, the fact thal this will usually be sofficient o avoid the risk does not mean that it will invariahly

be s

Hawever, it was not necessary in that case to deeide on the article 13(hs defence as the removal of the child was found not to have been
wrongful because the father did not prove that he had rights of custody’ for the purposes of the Hague Convention when the child was
remaved from the country of his habitual residence. Baroness Hale's speech. however, sets out clearly (he interprefation be placed on the

phrase ‘intolerable situation”.

[68] Returning to the present case. arguing for the return of the child to the UK, counsel for the father submitted that the socisl services
available in the UK are adequate to respond to the needs of the child and the father and that there is no impediment 1o the child being, able to
re-establish her bond with her father in the same way that she had managed to establish a bond with the aunt, whom she did not know hetore
September 2019, 1 disagree.

[69] The facts in this case are complex and exceptional. The persan who brought the ¢hild 1o this country in September 2019 when she was
26 months vld is now deceased. She carmot return her to the UK chould the ehild’s return be ordered. 1L appears from the evidence that the
mother hay always been the child’s primary caregiver. The mother cared for and provided for (he child whilst they were in the UK. Her father.
due to vatious personal challenges he {aced in life, was unable 1o provide for her. He lived in the mother™s house and when she terminated the
relationship, he had 0 move out. He did not have alternative accommodation or funds with which to getone, The mother had to pay rental for
his flat. When the lease expired, he almost became homeless and the child’s mother had to accommodate him again.

701 1t appears that the mother was the most consistently available parent Lo the child when they lived in the UK and the one who provided
her with a predictable presence. She continued to provide a predictable presence for her in South Africa, This strongly suggests that until her
death the mother was the child’s primary attachment figure. However, as the mother’s presence in the child’s day-to-day life diminished due
(o her illness, she transitioned into the appellant’s care. The appellant beeame her primary carer and she became atiached to her.

[71]  According Lo Mg Pettigrew, the child is securely and primarily attached to the appellant and removing lier trom the appeflant’s care
will result in o seeond matermal “death’ for the child. She says this loss, in addition. to the lose of her known life. will be insurmountable. She
goes an to say that the child is likely to overcome these challenges and conscquences thal she will face with the least harm to her emotionally
and psychologically il she remains in the care of the appellant. Ms Pettiprew opings that it is highly lkely that if the child is returned to the
UK und placed in her father’s care, her already limited coping resources are likely 1o lead to a complete Breakdown,

[72]  Itis clear from Ms Pettigrew’s report that the removal of the child from her primary attachment figure in the fomm of the wunt and safe
and seeure envivonment, will expose the child to psychological harm or otherwise place her in ap intolerable situation.

[73]  The next question is whether the appellant has established that the UK is not able to mitigate any of these visks the mather and the aunt
liave raised or those that have been alluded 10 by Ms Peigrew. [t is the obligation of the requesting state lo put in place sufficient
mechanisms to minimise or eliminate this harm and in the ahsence of compelling evidence that it will be unable 1o do so. 1 shewld assome it

will be able 1o do so.

(74]  Inmy view, there is compelling evidenee fhat the mechanisms in place in the UK are not sufficient to ameliorate the psychological and
emotional harmm o witich the child will be exposed on het retirn to the UK. There is mrerit in the views expressed by Professor Berg that
retum 1o the UK would mean entenng 2 completely new environment for the child considering that she was only 26 months eld when she left
the VK. She is unlikely to remember the UK as her “home.” In addition. there ts much uncertainty about the quality of care she would receive.

The consequences are correctly captured by Professor Berg in her report:

“Tus would compound the loss ol her mother 1t would also mean a rupture af her newty faund secure base with fiet aunt und her environment ’ Z \,y
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1751  Professor Berg pointed out that e bereavement counselling, which the child would receive upon her return to the UK, cannot counter

the trauma induced by the logses she would have endured. She stated that “[i]t [was] the equivalent of putting a small plaster on an open

wound. . . [which]could have been prevented by allowing her to remain with the mother's family.”

[76]  In my view, the high coun erred in rejecting the mother's evidence as supported by that of Professor Berg which showed that the
return of the ehild 1o the UK would expose her to the risk of grave psvehological and physical harm or otherwise place her in an mntolerable
situation. 1t is clear from the expert report of Professor Berg. on which the maother relied. that the mechanisnss put in place in the UK are not
sufficient to mitizate any of the risks she would face upon her retum te the UK.

{77]  Tor the reasons advanced by the mother and those alluded to by Professor Berg and Ms Pettigrew, the high court was not obliged 1o
arder the return of the child to the UK as the mother had succeeded Lo establish that the return of the ¢hild to the UK would expose ber te the
risks of psychological harm or otherwise place her in an intolerable situation as contemplated in article 13¢b) of the Convention. The high
court shonld have dismissed the application. Costs should follow this result in both courss, including costs of two counsel,

The Order
[781  In the result, ] make the order i the following terms:

! The application to adduce further evidence is granted with costs.

2

The appeal succeeds with costs including costs of two counsel.
3 The order of the Western Cape Division of the High Court is set aside and replaced by the following:

“The application for the return of the child in terms of the Hague Convention on the Civil Aspects of International Child Abduction,
1980 is dismissed with ¢osts including costs of two counsel.”

D HZONDI

JUDGE OF APPEAL
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