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MEDIA SUMMARY

The following explanatory note is provided to assist the media in reporting this case and
is not binding on the Constitutional Court or any member of the Court.

On 23 February 2017, the Constitutional Court will hear an application for leave to
appeal against a sentence of life imprisonment given to the applicant Mr Ndlovu by the
Phalaborwa Regional Magistrate’s Court (Regional Court) following his conviction of
rape by the same Court.

Mr Ndlovu was charged with rape under section 51(2) of the Criminal Law Amendment
Act 105 of 1997 (the Criminal Amendment Act). However, although the Regional Court
convicted Mr Ndlovu “as charged,” it sentenced him to life imprisonment according to
section 51(1) of the Criminal Amendment Act. Because the rape involved the infliction
of grievous bodily harm, the Regional Court concluded that Mr Ndlovu was subject to an
enhanced sentence of life imprisonment under section 51(1).

Mr Ndlovu appealed his sentence to the High Court of South Africa, Gauteng Division,
Pretoria (High Court). The key issue in the High Court was whether Mr Ndlovu’s right
to a fair trial (under section 35(3) of the Constitution) had been infringed because,
although he had been charged with rape under the minimum sentencing provision of
section 51(2) of the Criminal Amendment Act; he was sentenced pursuant to the
different, harsher, minimum sentencing provision of section 51(1) of the Criminal
Amendment Act. In addition, the Magistrate had incorrectly informed Mr Ndlovu that he
was subject to a minimum sentence of only 15 years.



The High Court held that Mr Ndlovu had not been prejudiced by the reference to the
incorrect subsection in the charge sheet or the misinformation provided by the
Magistrate. The Court reasoned that the case had been conducted in such a manner that it
cannot be said that any other information would have changed the outcome. As a result,
the High Court decided that Mr Ndlovu’s trial had been fair and dismissed the appeal on
4 October 2011.

Mr Ndlovu then lodged a further appeal against the sentence to the Supreme Court of
Appeal. On 26 September 2015, the Supreme Court of Appeal dismissed the appeal,
finding that Mr Ndlovu had been sufficiently warned of the charge he faced by virtue of
the reference to the minimum sentencing legislation in his charge sheet. The Court also
held that the case was conducted in such a manner that it cannot be said that Mr Ndlovu
would have conducted his case differently had he known he faced life imprisonment.

Mr Ndlovu now applies to this Court for leave to appeal against the sentence of life
imprisonment. In this Court, Mr Ndlovu not only contends that the Regional Court had a
duty to accurately advise him of the minimum sentencing provisions applicable to his
case, and that he suffered irreparable trial-related prejudice as a result of the Regional
Court’s failure to advise him of the correct minimum sentence. Had he been aware that
he was facing life imprisonment, Mr Ndlovu would not have taken the decision to have
his trial continue without the results from a DNA test. In addition, Mr Ndlovu argues that
the Regional Court did not have jurisdiction to impose life imprisonment, because he was
not charged according to section 51(1) of the Criminal Amendment Act. He therefore
seeks to have his sentence set aside and replaced with a sentence within the jurisdiction
of the Regional Court according to section 51(2).

The State submits that the incomplete charge sheet was cured by the evidence of the State
witnesses to include the complainant’s injuries (and the fact that grievous bodily harm
was inflicted). The State submits that Mr Ndlovu’s trial was fair and that he suffered no
prejudice for a number of reasons, for instance, that he was informed that the minimum
sentence legislation was applicable, he pleaded not guilty to the charge, and he was
legally represented throughout the trial. The State contends that Mr Ndlovu would not
have conducted the trial, or his defence, in any other way had he been informed that he
faced life imprisonment, and that the trial was fair.



