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INTRODUCTION 

 

1 This is a consolidated application for leave to appeal against a judgment handed 

down by the Labour Appeal Court (“the LAC”) sitting as a court of first instance as 

provided for in section 175 of the Labour Relations Act 66 of 1995 (“the LRA”) 

which ruled on an application for declaratory relief brought by Edcon.  

2 The matter concerns the interpretation of section 189A of the LRA, which 

regulates large scale retrenchments. It is an adjunct to section 189 of the LRA 

which governs dismissals for operational requirements in general. 

3 The facts of the matter have never been in dispute between the parties and at the 

request of this Court the parties have filed an agreed statement of facts.1 

4 Essentially, this Court is called upon to rule on the correctness of the so-called De 

Beers principle. The De Beers principle arose out of the judgments of De Beers 

Group Services (Pty) Ltd v NUM2 (“De Beers”) and Revan Civil Engineering 

Contractors and Others v NUM3  (“Revan Civil Engineering”) in which the LAC 

held that notices of termination of employment not given in accordance with the 

timeframes stipulated in section 189A of the LRA were invalid and that the 

ensuing dismissals were accordingly of no force and effect. 

                                                 
1
 The agreed statement of facts appears at Record, Bundle A, p 179. Counsel for NUMSA are of the view that  in 

terms of the directions issued by the Chief Justice (pp 176 – 177), it was not necessary to include Bundle B in the 

record and will refer to Bundle A as the record before the Court. 
2
 (2011) 32 ILJ 1293 (LAC). 

3
 (2012) 33 ILJ 346 (LAC). 
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5 It is common cause that during 2013 and 2014 Edcon engaged in a process of 

restructuring due to operational requirements which ultimately resulted in the 

retrenchment of some 3000 employees. The applicants were among them. 

6 During 2013 the applicants, relying on the De Beers principle, instituted action in 

the Labour Court essentially seeking orders declaring their purported dismissals 

by Edcon to be invalid. It is common cause that the notices of termination issued 

to the applicants were not issued in accordance with the timeframes stipulated in 

section 189A of the LRA.  

7 Edcon, in response to the actions instituted by the applicants, launched an 

application in which it sought to challenge the correctness of the De Beers 

principle. Edcon initially brought its application as a constitutional challenge, 

contending that the manner in which section 189A(8) had been interpreted in De 

Beers and Revan Civil Engineering had the effect of violating the right to equality, 

the right to fair labour practices and the principle of rationality.  Shortly before the 

matter came to be argued in the LAC however, Edcon amended its notice of 

motion to base its challenge on the ordinary principles of statutory interpretation 

and to raise its constitutional challenge only in the alternative. 

8 The LAC decided the matter on the basis of the ordinary principles of statutory 

interpretation and did not consider Edcon’s constitutional challenge. Ultimately, 

the LAC found that “it could not have been the intention of the legislature that a 

failure to comply with section 189A(8), read with section 189A(2), would result in 



 

 

 

4 

the dismissals being invalid.”4 The LAC accordingly ruled that its decisions in De 

Beers and Revan Civil Engineering had been wrongly decided. It is against this 

decision of the LAC that leave to appeal is ought. 

9 In what follows below: 

9.1 We will submit that this Court ought to grant leave to appeal because this 

case clearly raises a constitutional matter and it is in the interests of justice 

that leave to appeal be granted. 

9.2 Thereafter, we will address the merits of the appeal.  

9.2.1 We will submit, with respect, that the LAC erred in finding that in 

giving effect to the sub-sections under consideration, the question 

is whether an effective dismissal has taken place and not whether 

the employee’s contract of employment has been terminated. The 

notions of dismissal under the unfair dismissal jurisdiction of the 

LRA and the termination of a contract of employment are 

conceptually and juridically distinct. We submit that once this is 

appreciated, it is clear that if a notice of termination is not in 

accordance with the requirements of section 189A, and section 

189A(8)(b)(i) in particular, then there is no notice of termination as 

required by the section. In that event, the contract of employment 

is not terminated. If the contract of employment is not terminated, 

                                                 
4
 Vol 1, p 28, para 52. 
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there is no dismissal. This was effectively what the LAC found in 

De Beers and Revan Civil Engineering.  It is accordingly 

respectfully submitted that the De Beers principle is correct and 

that the LAC judgment in Edcon was wrongly decided. 

9.2.2 We will further submit that in any event, on balance, there is 

nothing in the LRA which indicates that non-compliance with sub-

sections 189A(2) and (8) has the result that a premature 

termination of an employee’s contract of employment constitutes a 

valid termination. 

LEAVE TO APPEAL OUGHT TO BE GRANTED 

A Constitutional Matter 

10 Since this case involves the interpretation of legislation that was specifically 

mandated by the Constitution: the LRA, we respectfully submit that it necessarily 

raises a constitutional matter.5  Moreover we respectfully submit that the 

interpretative questions which arise in this case regarding whether employees 

may have their employment validly terminated before the expiry of the time 

periods stipulated in section 189A of the LRA have important implications for the 

right to fair labour practices. This is because, as will be demonstrated below, the 

                                                 
5
 National Education, Health and Allied Workers Union v University of Cape Town and Others 2003 (3) SA 1 (CC) 

at para 14; Equity Aviation Services (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration and 

Others 2009 (1) SA 390 (CC) at para 30; South African Police Service v Police and  Prison Civil  Rights Union and 

Another 2011 (6) SA 1 (CC) at para 15;  Aviation Union of South Africa and Another v South African Airways (Pty) 

Ltd and Others 2012 (1) SA 321 (CC) at para 28.  
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purpose of those timeframes is to encourage the utilisation of third party 

facilitation to ensure that the parties to an intended mass retrenchment participate 

in a meaningful joint consensus-seeking consultation process before 

retrenchments are effected. 

The Interests of Justice 

11 The LAC judgment in Edcon itself records the following: 

“Given the importance of the case, the Judge President, acting in terms of 
section 175 of the LRA, directed that the matter be heard by this Court 
sitting as a court of first instance”6 

12 It is respectfully submitted that the correct interpretation of section 189A of the 

LRA is manifestly of great importance not only for Edcon and the 1127 employees 

who are implicated in this case, but for all the employers and employees who will 

in future be affected by the provisions of section 189A of the LRA during large 

scale retrenchments. 

13 Perhaps most importantly however, there are currently conflicting judgments in 

the LAC on this matter. While the Edcon judgment found that De Beers and 

Revan Civil Engineering were wrongly decided, the law of precedent does not 

require that a later judgment in the same court be followed. A subsequent court of 

                                                 
6
 Vol 1, p 3, para 4. 
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the same standing will follow the decision it considers to be correct.7 If a lower 

court is confronted with two conflicting decisions of the court above it in the 

hierarchy, it is also free to choose either.8 It is respectfully submitted that it is 

accordingly necessary and desirable that this Court rule on the matter. 

THE MERITS OF THE APPEAL 

Introduction              

14 The Edcon judgment may conveniently be analysed in two parts.  

15 In the first part,9 the LAC examined the relationship between the termination of a 

contract of employment at common law and a dismissal under the LRA and 

concluded that “a termination by an employer without giving proper or valid notice 

is still a dismissal.”10 

16 In the second part,11 the LAC engaged in an interpretive analysis of section 189A 

of the LRA in order to determine whether “non-compliance with the notice and 

procedural provisions of section 189A of the LRA should result in a declaration of 

invalidity and entitlement to reinstatement on that ground.”12 The LAC concluded 

                                                 
7
 R v Sillas 1959 (4) SA 305 (A) at 311A-B; Van Dijkhorst “Courts” in The Law of South Africa Vol 5(2) (2

nd
 ed, 

2004) at para 163. 
8
 Van Dijkhorst (supra) at paras 163 and 171. 

9
 This part of the Judgment starts at Vol 1, p 20, para 37.  

10
 Vol 1, p 27, para 49. 

11
 Vol 1, pp 23 – 30, paras 43 – 56. 

12
 Vol 1, p 23, para 43.  
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that “non-compliance with section 189A(8) of the LRA was not intended by the 

legislature to result in the invalidity or nullity of any ensuing dismissals.”13 

17 It is respectfully submitted that the LAC erred in reaching both conclusions. 

18 As will be demonstrated below, the first conclusion arose out of the LAC’s  

acceptance (at least implicitly) of the “so-called doctrine of automatic 

determination”14 and its finding that the definition of dismissal in section 186(1)(a) 

of the LRA includes “a wrongful termination without notice which does not 

constitute a lawful cancellation of the contract.”15  This finding is in our respectful 

submission erroneous. 

19 We submit, with respect, that correctly analysed, the LRA’s unfair dismissal 

dispensation presupposes the existing common law pertaining to contracts of 

employment and is constructed upon that common law foundation. The common 

law requirement of the lawful termination of a contract of employment is a pre-

condition for a dismissal as defined in section 186(1)(a) of the LRA.  

20 It is respectfully submitted that it is clear from the plain wording of section 189A of 

the LRA that if the notice of termination is not in accordance with section 

189A(8)(b)(i), then there is no valid notice of termination. In that event, the 

contract of employment is not terminated. In that event, there is no dismissal. 

                                                 
13

 Vol 1, p 30, para 56. 
14

 Brassey Commentary on the LRA (revision service 2, 2006), p A8 -18. 
15

 Vol 1, p 22, para 40. 
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There is accordingly no need to speculate about what the consequence of non-

compliance with the provisions of section 189A is. It could not, in our respectful 

submission, be clearer.  

21 If our argument under this heading is accepted, as we submit it ought to be, then 

it must be found that the meaning and import of section 189A is clear on its terms; 

that there is no need to engage in any further interpretive analysis of section 189A  

and that the De Beers principle is correct in law. We respectfully submit that the 

appeal ought to succeed on this basis alone. 

22 Alternatively, in the event that it is found that it is necessary to go further and 

embark upon a further interpretive analysis of section 189A (which is denied), we 

submit that even then the relevant considerations do not warrant the conclusion 

reached by the LAC. The second conclusion reached by the LAC and described 

in paragraph 16 above is accordingly, in our respectful submission, also 

erroneous. 

 

 

The LAC’s first erroneous conclusion: on the relationship between the termination of a 

contract of employment at common law and a dismissal under the LRA   
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23 In our respectful submission the LAC’s first erroneous conclusion arose out of its 

acceptance, at least implicitly, of the so-called doctrine of automatic 

determination. As Brassey explains: 

“There was, it is true, a stage when our courts thought that an unjustified 
dismissal nevertheless terminated the contract. The thinking behind this so-
called doctrine of automatic determination was that an employment contract 
can never be specifically enforced and so it must be pointless to recognise 
its continued existence.”16 

24 In the Edcon judgment the LAC referred to the judgment in Schierhout v Minister 

of Justice,17 noting that it had held that specific performance was an inappropriate 

remedy for breach of a contract of employment for two reasons: the inadvisability 

of compelling one person to employ another whom he does not trust in a position 

that imports a close relationship and the absence of mutuality.18    

25 We note that the plaintiff employee in Schierhout did not seek specific 

performance but rather damages equivalent to his salary for the remainder of his 

term of office – which were ultimately granted. We accordingly respectfully submit 

that the AD’s dictum on specific performance in Schierhout was obiter. 

26 In any event, whether or not the dictum in Schierhout was obiter, it has been clear 

since the judgment of a Full Bench of the Transvaal Provincial Division in National 

Union of Textile Workers and Others v Stag Packings (Pty) Ltd and Another,19 

                                                 
16

 Brassey  supra n 14 at p A8 -18. 
17

 1926 AD 99. 
18

 Vol 1, pp 20 – 21, para 38 (read with footnotes 25 and 26). 
19

 1982 (4) SA 151 (T). 
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that Schierhout did not lay down a legal principle or rule to the effect that specific 

performance may not be granted in the case of contracts of employment. 

27 The Court in Stag Packings held as follows: 

“As a general rule a party to a contract which has been wrongfully 
rescinded by the other party can hold the other party to the contract if he 
so elects. There is in my view, no reason why this general rule should not 
also be applicable to contracts of employment. 

Leaving aside the question whether the dictum in Schierhout’s case is 
obiter…   I do not read it as laying down a different rule. The practice of 
the Court in allowing only the particular remedy of damages to the 
wrongfully dismissed employee was not therein elevated to a rule of law 
to the effect that such contracts can be unilaterally terminated so that 
under no circumstances can they be specifically enforced. In Schierhout’s 
case it was held that it could be taken that the South African practice in 
regard to the remedy of an ordinary servant for wrongful dismissal was 
the same as the practice in the Courts of England, where the remedy of 
specific performance was abandoned for two reasons. Firstly, the 
inadvisability of compelling one person to employ another whom he does 
not trust in a position which imports a close relationship and, secondly, 
the absence of mutuality, for (so it was held) no Court could by its order 
compel a servant to perform his work faithfully and diligently. These are 
practical considerations and not legal principles.”20 

 

28 The Court in Stag Packings - correctly it is respectfully submitted - concluded that 

the dictum in Schierhout’s case was a pronouncement of a general approach to 

matters of this nature and should not be treated as a legal principle.21 Finally, the 

Court clarified that there was indeed a discretion to grant specific performance in 

the case of an unlawful dismissal of an ordinary servant.22 This has been the 

                                                 
20

 At 156 H– 157C. 
21

 At 158A. 
22

 At 158D. 
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position in our law ever since and orders of specific performance in relation to 

contracts of employment are granted in appropriate cases.23 

29 In the Edcon judgment the LAC held that “the implicit acceptance by the Appellate 

Division in [Schierhout] that a wrongful or invalid termination can in effect bring a 

contract of employment to an end has persisted in our labour law.”24     

30 It is submitted, with respect, that a reading of the Schierhout judgment does not 

bear out the LAC’s claim of such “implicit acceptance”. Even however if it did, it is 

respectfully submitted that it cannot be said that such acceptance has “persisted 

in our labour law.” On the contrary, it has been clear since the judgment of the 

Appellate Division in Stewart Wrightson (Pty) Ltd v Thorpe25 that a breach of a 

contract of employment does not per se end the contract, but serves only to vest 

the aggrieved party with an election either to stand by the contract or to terminate 

it.  

31 It is accordingly respectfully submitted that even if the doctrine of automatic 

determination may have had some sporadic support in our law in the 1950s, this 

has not been the case since the judgments in Stag Packings and Stewart 

Wrightson referred to above. Certainly, it is no longer the case. 

                                                 
23

 See for example Santos Professional Football Club (Pty) Ltd v Igesund and Another 2003 (5) SA 73 (C) and 

Nationwide Airlines (Pty) Ltd v Roediger and Another 2008 (1) SA 293 (W). 
24

 Vol 1, p 21, para 40. 
25

 1977 (2) SA 943 (A). 
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32 Section 77(3) of the Basic Conditions of Employment Act 75 of 1997 (“the BCEA”) 

gives the Labour Court jurisdiction to determine any matter concerning a contract 

of employment. This includes claims for specific performance or damages based 

on breach of an employment contract.26 

33 In the Edcon judgment, the LAC held the definition of dismissal in section 

186(1)(a) of the LRA includes a “wrongful termination without notice which does 

not constitute the lawful cancellation of a contract.”27  This finding appears to flow 

from the LAC’s implicit acceptance of the doctrine of automatic determination. We 

respectfully submit that this is erroneous.  

34 As stated above, we submit that correctly analysed, the LRA’s unfair dismissal 

dispensation presupposes the existing common law pertaining to contracts of 

employment and is constructed upon that common law foundation. The 

termination of a contract of employment at common law and a dismissal in terms 

of the LRA are conceptually and juridically distinct.  The Labour Court explained 

the relationship between the two as follows in Member of the Executive Council, 

Department of Health, Eastern Cape v Odendaal and Others:28  

“The impact of the LRA on the common law employment contract is 
particularly significant in circumstances where the employer wishes to 
terminate the employment contract through a dismissal. Although it is in 
terms of contractual principles lawful (and sufficient) to terminate a 

                                                 
26

 See for example Mafihla v Govan Mbeki Municipality  [2005] 4 BLLR 334 (LC); Spies v MI-C3 Holdings SA 

(Pty) Ltd (2011) 32 ILJ 149 (LC) and Morgan v Central University of Technology, Free State (2013) 34 ILJ 938 

(LC) 
27

 Vol 1, p 21, para 40. 
28

 (2009) 39 ILJ 2093 (LC). 
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contract of employment  by giving the other party the required contractual 
notice, it is however trite  that in the labour law context  the lawful 
termination of the contract does not mean that the termination of the 
contract is also fair. Labour legislation has therefore supplemented the 
common law principles regulating the termination of a contract of 
employment with the import of the requirement of fairness. The 
requirement of a fair termination however does not mean that employers 
need not adhere to the requirements in respect of a lawful termination of 
a contract of employment.”29     

35 There is, in our submission, a further reason why the LAC’s above finding is 

erroneous. This arises out of the terms of the LRA’s definition of dismissal in 

section 186(1)(a) itself. This subsection provides that “dismissal means that an 

employer has terminated a contract of employment with or without notice.” This 

subsection seeks to deal only with certain sorts of termination, that is, the 

termination of periodic contracts by the employer on notice and the termination of 

contracts, periodic or otherwise, by the employer for breach by the employee. The 

remaining subsections in section 186(1) deal with a variety of other sorts of 

termination. What is clear is that under subsection (1)(a), the contract must be 

“terminated.” A contract can be said to be terminated only if it is brought to an end 

in a manner recognised as valid in law. Brassey sets out the means of termination 

that the law acknowledges and accepts in the following terms: 

“A periodic contract is terminated on notice provided the notice is 
reasonable and is expressed to expire at the end of a cycle (pay day 
normally). To be effective notice of termination must be communicated 
and must be given to the employee or his duly appointed agent. 

Termination without notice is competent provided the employee commits 
a material breach of contract – assault, theft, desertion or the like. There 

                                                 
29

 At para 50. 
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must be a breach in fact – it is not enough that the employer believes that 
it has been committed nor even that she has reason to so believe. Where 
no breach is committed or the breach is non-material, the purported 
termination is ‘a thing writ in water’ – it has no juristic effect save to vest 
the employee with an election to cancel.”30    

36  It is therefore clear that before an employee can be said to have been dismissed 

in terms of section 186(1)(a) of the LRA, his or her contract of employment must 

have been lawfully terminated. 

37 We submit that  if regard is had to the clear meaning of the language used in 

section 189A(2)(a), read with section 189A(7)(a) and (8)(b)(i), it is only once the 

periods stipulated in sub-sections (7)(a) and (8))(b)(i) have elapsed that notice of 

termination of the contracts of employment of the employees that the employer 

wishes to retrench, may be given. 

38 Sub section 189A(2)(a) emphasises two things. Firstly, it affirms that a notice of 

termination is the only way in which the employment of an employee who is to be 

retrenched can be terminated.31 Secondly, it stipulates that in respect of a large 

scale retrenchment, notice of termination must be in accordance with the 

provisions of section 189A(7)(a) and 8(b)(i). 

                                                 
30

 See Brassey supra n 14 at p A8-18. 
31

 For example, under the common law, the contract of employment of an employee on a fixed term contract can 

only be terminated if the employee commits a material breach of contract and cannot be terminated by simply 

giving notice (Buthelezi v Municipal Demarcation Board (2004) 25 ILJ 2317 (LAC) paras 12-15 (per Jafta AJA as 

he then was). The LRA has not amended the common law in this regard, an employee cannot be retrenched before 

his fixed term contract has expired and his contract can be enforced despite the fact that the employer has purported 

to retrench him. Buthelezi supra at para 13 and Fedlife Assurance Ltd v Wolfaardt 2002 (1) SA 49 (SCA) paras 17 

and 18 (per Nugent JA).   
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39  It is respectfully submitted that the legislature has accordingly made it clear that if 

notice of termination is not in accordance with section 189A(8)(b)(i), there is no 

notice of termination as required by the section. In that event, the contract of 

employment is not terminated. If the contract of employment is not terminated, 

there is no dismissal in terms of section 186(1)(a) of the LRA.32 

40 It is accordingly respectfully submitted that the meaning and import of section 

189A is clear and that the De Beers principle is correct and the LAC judgment in 

Edcon was wrongly decided. It is respectfully submitted that the appeal ought to 

succeed on this basis alone. 

The LAC’s second erroneous conclusion: in relation to its interpretive analysis of 

section 189A  

41 In the alternative to the above, in the event that it is necessary to go further and  

embark on the enquiry of “whether the legislature contemplated that the relevant 

failure would be visited with nullity”33 (which is denied) then it is submitted that the 

relevant considerations do not warrant the conclusion reached by the LAC. On the 

contrary, we submit that the relevant considerations point the other way. 

                                                 
32

 The fact that an employee claims for unfair dismissal does not affect any contractual claim the employee may 

have to enforce the contract of employment by asking for specific performance or damages (Wolfaardt, supra at 

para 27). It is respectfully submitted that even if the “dismissed” employee does not accept that his contract is 

lawfully terminated, the Labour Court will have jurisdiction under the unfair dismissal jurisdiction in Chapter VIII 

of the LRA as long as his unfair dismissal claim is based on the fact that the employer has asserted that he is 

dismissed and the employer does not put that in dispute. 
33

 Vol 1, p 24, para 44. 
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42 Under this heading, we make four submissions: 

42.1 First, we submit, with respect, that the LAC failed to pay sufficient attention 

to the purpose of the sections under consideration. This is to promote 

outside facilitation in order to ensure that the parties to an intended mass 

retrenchment participate in a meaningful joint consensus-seeking 

consultation process before retrenchments are effected. The LAC’s 

conclusion, with respect, undermines this purpose. 

42.2 Second, we submit that the remedies in section 189A(9) and 189A(13) take 

the matter no further. This is because the remedy in section 189A(9) was 

not specifically provided for employees whose contracts of employment are 

prematurely terminated in breach of the provisions of section 189A while 

the remedy in section 189A(13) is not applicable to such employees at all. 

42.3 Third, we submit that the “anomaly” identified by the LAC to the effect that 

the invalidity of “premature dismissals” will mean that employees will be 

entitled to reinstatement with full back pay despite the fact that their 

dismissals were “probably substantively fair” is more imagined than real. 

42.4 Fourth, we submit that the contractual language used by the legislature in 

section 189A(2)(a), 189A(7)(a) and 189A(8)(a)(i) cannot be ignored and 

supports the conclusion that contractual principles are indeed applicable. 

43 We will develop each of these submissions in turn below. 
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The purpose of the sections under consideration 

44 Clause 2.45 (third bullet point) of the explanatory memorandum to the 2002 

amendments to the LRA (the amendment act that inserted section 189A into the 

LRA) states that one of the objects of section 189A is to prevent employers from 

dismissing employees until after the conclusion of facilitation or conciliation and 

that the section accordingly requires employers to give notice of termination in 

terms of section 37 of the BCEA after the conclusion of facilitation or 

conciliation.34 

45 It is evident that sections 189A(7) and (8) seek to encourage parties to an 

intended mass retrenchment to use outside facilitation to ensure a meaningful 

joint consensus-seeking consultation process before retrenchments are effected.  

Accordingly if the parties do not choose facilitation, and the parties fail to agree in 

their internal consultation process, they are required to refer a dispute to 

conciliation.  

46 It is respectfully submitted that it is to achieve the purpose of promoting outside 

facilitation and ensuring that there is a proper opportunity for this to take place, 

that the legislature stipulated that notice of termination of the contract of 

employment may only be given once the periods referred to in section 189A(7)(a) 

and (8)(b)(i) have elapsed. We respectfully submit that the LAC failed to take 

                                                 
34

 The explanatory memorandum is collected in Thompson and Benjamin: South African Labour Law (revision 

service 63, June 2015), Vol 1 at pp AA2-180 to AA2 – 186. The objects of the new section 189A are set out in 

clause 2.45 of the memorandum at AA2-183.  
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sufficient account of this purpose. Indeed, the LAC’s conclusion that employers 

may lawfully terminate employment before the period stipulated for the utilisation 

of outside facilitators to achieve proper consultations had elapsed, undermines 

this important purpose. 

The “remedies” in section 189A(9) and section 189A(13) 

47 We respectfully submit that the LAC erred in interpreting section 189A(9) as 

providing a “remedy” for employees who are given premature notices of 

termination in breach of the provisions of section 189A.  In terms of  section 

189A(7)(b)(ii) and 8(b)(ii)(aa), read with section 189A(11)(a), a trade union is 

given the right to give notice of the commencement of a strike by its members 

employed by the employer the moment notice to terminate the contracts of the 

employees the employer intends to retrench is given to the employees concerned 

in terms of sections 189A(7)(a) and 8(b)(i). Section 189A(9) simply makes it clear 

that where employees are told they are dismissed without compliance with section 

189A(7)(a) and 8(b)(i), the trade union can also exercise its right to give notice of 

the commencement of a strike by its members  employed by the employer. In 

other words, section 189A(9) was not enacted in order to give employees who 

receive defective notices of the termination of their employment a special remedy, 

but simply to ensure that employees who wish to exercise their right to strike are 

not worse off (compared to other employees) simply because their employer has 

issued them with notices of termination not complying with sub-sections (7)(a) or 

(8)(b)(i).  
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48 We respectfully submit that it is also not correct that section 189A(13) provides a 

remedy for employees who are given premature notices of termination in breach 

of the provisions of section 189A. It is respectfully submitted that a fair procedure 

in section 189A(13) refers to a fair procedure as contemplated in  section 

188(1)(b) of the LRA. The jurisprudence of our Labour Courts has established 

that, in the context of retrenchment dismissals, a fair procedure refers to the 

achievement of a meaningful and fair consensus-seeking consultation process as 

required by section 189 of the LRA.35 The purported termination of a contract of 

employment by giving notice not complying with sub-sections (7)(a) or (8)(b)(i) is 

plainly not a matter of procedure in this sense.  

49 In the result, we submit that the remedy in section 189A(9) was not enacted 

specifically for the benefit of employees who receive notices of termination not 

complying with sub-sections (7)(a) or (8)(b)(i). The remedy in section 189A(13) is 

not available to such employees at all. These “remedies” accordingly take the 

matter no further. 

50 As stated above, in terms of section 77(3) of the BCEA, the Labour Court has 

jurisdiction to determine any matter concerning a contract of employment.  

Employees contending that their employment contracts have been unlawfully 

terminated are accordingly entitled to approach the Labour Court in terms of 

section 77(3) off the BCEA.  The Labour Court is accordingly empowered to 

                                                 
35

 See for example the decision of the LAC in Johnson & Johnson (Pty) Ltd v Chemical Workers Industrial Union  

(1999) 20 ILJ 89 (LAC) at paras 23 – 31. 
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determine that an employer has not given notice of termination of the contract of 

employment as required by sections 189A(2)(a) and (8)(b)(i).  It is respectfully 

submitted that nothing in section 189A deprives employees of their right to 

enforce contractual claims resulting from a breach of the provisions of sub-

sections 189A(2) and (8). 

The alleged anomaly  

51 The LAC in Edcon held as follows: 

“In this case the effect of the invalidity would be that despite the employee’s 
dismissal probably being substantively fair and the employer being able to 
establish grounds for the refusal of reinstatement, it will be prevented from 
doing so and will be obliged to instate the employees with full back pay simply 
on account of a procedural lapse and despite the employees failing to tender 
re-payment of their severance benefits.”36  

52  We respectfully submitted that this “anomaly” is more imagined than real. Firstly, 

if an employer who retrenches a large number of employees is not aware of the 

law as it stands, it has only itself too blame. Even however if such an employer 

makes a bona fide mistake and only becomes aware of its mistake sometime after 

the event, it does not mean that the law does not offer it equitable protection. If 

the purported termination of an employee’s contract of employment is invalid, the 

law of contract does not give the employee an automatic right to be reinstated. 

The employee has a contractual right to enforce the contract. If the employee 
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elects to pursue the remedy of specific performance, the Court has a judicial 

discretion whether or not to order specific performance.37 

53  It is therefore, with respect, incorrect to state that the employer will be obliged to 

re-instate the employees with full back pay on account of a simple mistake. 

54 It is important to stress that the situation which arises as a result of an employer’s  

failure to issue a notice of termination in accordance with the timeframes 

stipulated in section 189A is not a unique one. It is no different from any situation 

where an employee’s contract of employment has not been validly terminated, 

whether because the requisite notice was not given or for some other reason. In 

all such cases, the employee has a contractual right to enforce the contract. If the 

employee elects to pursue the remedy of specific performance, then in all such 

cases the Court has a judicial discretion whether or not to order specific 

performance.38 

55 It should be noted that if the finding of the LAC that non-compliance with the 

notice requirement in sub-sections 189A(2) and (8) amounts to a procedural issue 

as contemplated in section 189A(13) of the LRA is correct, the employee will still 

in principle be able to be re-instated in terms of section 189A(13)(c). Proceedings 

in terms of section 189A(13), although required to be instituted soon after the 

“procedural” error has occurred, are in practice not necessarily finalised quickly. 
                                                 
37

 See for example Haynes v King Williamstown Municipality 1951 (2) SA 371 (A) at 378H – 279A where it was 

held that “a Court can refuse a decree of specific performance if it would produce injustice or would be equitable in 

all the circumstances.” 
38

 See for example Mafihla v Govan Mbeki Municipality supra n 26. 
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For example, where there is a material factual dispute on the application papers, 

the matter will have to be referred to the trial roll for oral evidence. Where a 

dispute regarding the substantive fairness of the retrenchment is referred, the 

procedural complaint is likely to be consolidated and dealt with during the same 

trial and it may take a considerable time before such a matter is finalised.39 If the 

employees can show that the termination notices were not given in accordance 

with the provisions of section 189A(2) and (8), the Labour Court is empowered in 

appropriate circumstances to order that the employees be re-instated until there is 

compliance with sections 189A(2) and (8) as contemplated in section 189A(13)(c). 

The employer will accordingly be required to re-instate the employees with full 

back pay simply on account of a procedural lapse. 

56 It is accordingly respectfully submitted that in all the circumstances, the “anomaly” 

referred to by the LAC cannot have any impact on the interpretation of the 

subsections under consideration.    

 

The contractual language in the sections under consideration 

57 The language used by the legislature in sections 189A(2)(a), 189A(7)(a) and 

189A(8)(a)(i) is clearly contractual. Subsection 189A(2)(a) provides that “an 
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employer must give notice of termination in accordance with the provisions of this 

section.”  

58 Sub sections 189A(7)(a) and 189A(8)(a)(i) provide that: 

“the employer may give notice to terminate the contracts of employment in 
accordance with section 37(1) of the Basic Conditions of Employment Act…..”   

59 Section 37(1) of the BCEA provides as follows: 

“37 Notice of termination of employment 

(1) Subject to section 38, a contract of employment terminable at the instance 
of  a party to the contract may be terminated only on notice of not less than- 

(a) one week, if the employee has been employed for six months 
or less; 

(b) two weeks, if the employee has been employed for more than 
six months but not more than one year; 

(c) Four weeks, if the employee - 

(i) has been employed for one year or more; or 

(ii) is a farm worker or domestic worker who has been  
employed for more than six months.” 

60 Taken together these sections speak the language not of unfair dismissal but of 

termination of a contract of employment. It is contractual notice that must be 

given, after the expiry of the time periods stipulated in subsections 189A(7) and 

(8), in order to terminate the contract of employment. It is respectfully submitted 
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that the LAC’s conclusion is fundamentally at odds with the clear language of the 

section. 

61 In the result, we submit that the relevant considerations do not warrant the 

conclusion reached by the LAC that “non-compliance with section 189A(8) of the 

LRA was not intended by the legislature to result in the invalidity or nullity of any 

ensuing dismissals”.40 We submit, with respect, that the relevant considerations in 

fact point the other way. 

CONCLUSION 

62 For all the above reasons we submit that the appeal should succeed with costs, 

including the costs of two counsel. 

J G VAN DER RIET SC 

H BARNES 

Counsel for the appellant 

Chambers, Sandton 

4 August 2015 
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