IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

In the matter between

AHMED RAFFIK OMAR

and

GOVERNMENT OF THE REPUBLIC OF
SOUTH AFRICA

MINISTER OF JUSTICE AND
CONSTITUTIONAL DEVELOPMENT

HALIMA JOOSAB

CASE NO: CCT 47/04

APPLICANT

FIRST RESPONDENT

SECOND RESPONDENT

THIRD RESPONDENT

THIRD RESPONDENT’S HEADS OF ARGUMENT




INTRODUCTION

1. This is an application for leave to appeal against the whole of the judgment and
order handed down by Tshabalala JP on 31 August 2004. In terms of that
judgment the learned judge dismissed an application brought by the applicant in
which he challenged the constitutionality of section 8 of the Domestic Violence

Act 116 of 1998 (“the DVA").

2. In dismissing the application the learned judge president held that section 8 did
not limit any of the applicant’s constitutional rights. Furthermore, even assuming
that section 8 does limit the applicant’s constitutional rights, such a limitation is

reasonable and justifiable in terms of section 36 of the Constitution.

3. The applicant now seeks leave to appeal against the decision of Tshabalala JP.
In doing so, the applicant must persuade this Court that it is in the interests of
justice to grant the present application. The prospects of success, though
important in deciding whether or not to grant leave to appeal, is not decisive in
considering the interests of justice.! There are a number of factors that are

relevant to this enquiry and which have to be assessed together.?

IT IS NOT IN THE INTERESTS OF JUSTICE TO GRANT THE APPLICATION FOR

LEAVE TO APPEAL

4. It is submitted that there are certain difficulties inherent in the manner in which
this application leave to appeal has been presented to this Honourable Court

which are adverse to the interests of justice:

! National Education Health & Allied Workers Union v University of Cape Town 2003 (3) SA 1 (CC)
% Shaik v Minister of Justice & Constitutional Development 2004 (3) SA 599 (CC) at para 16;



4.1.1In his application for leave to appeal the Applicant does not enumerate all the

grounds of appeal on which he relies;

4.2.The Applicant, in his heads of argument, appears to have abandoned certain

aspects of the appeal; and

4.3.The Applicant seeks certain relief that falls beyond the scope of the current

proceedings.

Furthermore, the prospects of success, dealt with more fully below, are so poor
that it is not in the interests of justice for the application for leave to appeal to be

granted.

The Applicant does not enumerate all the grounds on which he challenges the

decision of Tshabalala JP

6.

In terms of rule 19(3)(a) an application for leave to appeal is required to contain
the decision against which the appeal is brought and the grounds upon which

such decision is disputed.

In his application for leave to appeal, the applicant sets out the following grounds

on which it is contended that Tshabalala JP erred:

7.1.The court a quo erred in failing to find that there are insufficient safeguards in
section 8 and section 5 of the DVA to prevent a person against whom an

order has been made, first receiving notice of the court order upon being



arrested in terms of a warrant of arrest authorised in terms of section 8(1);*

7.2.The court a quo erred in failing to properly apply the reasoning of this Court

in Coetzee versus Gavernment of the Republic of South Africa 1995 (4) SA

631 CC (“Coetzee”)* and

7.3.The court a quo erred in finding that personal service will not be appropriate

in the DVA®.

8. However, the general submissions contained in the application for leave to
appeal as well as the heads of argument filed on behalf of the applicant reaches
beyond the three grounds listed above. In so doing, the applicant has failed to
properly identify which of the findings of Tshabalala JP he challenges, and the

grounds on which he does so.

The Applicant appears to have abandoned certain aspects of the leave to

appeal

9. The applicant seeks to have the entire judgment and order of Tshabalala JP set
aside. In the High Court the applicant challenged the constitutionality of section 8
in its entirety. The judgment of Tshabalala JP accordingly dealt with section 8 in

its entirety.

10.However, in his application for leave to appeal and in his written argument filed in

this Honourable Court, the applicant confines himself to addressing section 8(4)

% Para 16 of the application for leave to appeal
* Para 17 of the application for leave to appeal
® Para 19 of the application for leave to appeal



and 8(5) of the DVA. Furthermore, in his heads of argument, the applicant has

confined the relief sought to a declaration of invalidity of section 8(4) and 8(5).

11.In these circumstances it is submitted that the judgment of Tshabalala JP in
relation to the residual subsections of section 8 must stand and the appeal must

fail in relation thereto.

12.The applicant’s challenge in the court a quo to the whole of section 8 was a
defining feature of the manner in which those proceedings unfolded. The
respondents raised as a preliminary argument that the applicant had directed his
attack at section 8 in its entirety without setting out any basis on which each of

the subsections of section 8 is argued to be unconstitutional.

13.1t was argued that on this basis the challenge was fatally flawed. This flawed
approach adopted by the applicant also played a role in the judgment of

Tshabalala JP. In this regard the learned judge held that:

“One should mention at the outset that the Court was placed in a difficult position
by the manner in which the case was presented. It is important that where
provisions of the Act are challenged for unconstitutionality, the applicant should
set out the impugned provisions and outline the basis on which it is claimed that
the various subsections of the section in issue are inconsistent with the
Constitution. In this case the applicant attacked the whole of s8 without
elaborating as to how each subsection or parts of the section contravene his

n 6

rights”.

® at p3 of the judgment of Tshabalala JP



14.1t is submitted that the lack of accuracy on the part of the applicants in identifying
the statutory provisions challenged and then presenting cogent argument in

relation thereto is an adverse factor when weighing up the interests of justice.

15.In this regard, the remarks of Ackermann J in Shaik v Minister of Justice &

Constitutional Development’ are apposite:

“Highlighting the fact that the wrong statutory provision has been attacked is not
mere pedantry. It should not be thought that such an omission can always be
cured, as between litigating parties, merely because the arguments addressed by
them covered, albeit by implication, ss 28(8) and (10). It is constitutionally a
serious matter for any Court to declare a statutory enactment of Parliament - or
for that matter of any legislature - invalid, because it constitutes a serious
invasion, albeit a constitutionally sanctioned one, by one arm of the State into the
sphere of another. Moreover, an order by this Court that a statutory provision is
constitutionally invalid does not operate between the litigating parties only, but is
generally binding on all persons and organs of State.

The minds of litigants (and in particular practitioners) in the High Courts are
focused on the need for specificity by the provisions of Uniform Rule 16A(1). The
purpose of the Rule is to bring to the attention of persons (who may be affected
by or have a legitimate interest in the case) the particularity of the constitutional
challenge, in order that they may take steps to protect their interests. This is
especially important in those cases where a party may wish to justify a limitation
of a chap 2 right and adduce evidence in support thereof.

It constitutes sound discipline in constitutional litigation to require accuracy in the
identification of statutory provisions that are attacked on the ground of their
constitutional invalidity. This is not an inflexible approach. The circumstances of a
particular case might dictate otherwise. It is, however, an important consideration

in deciding where the interests of justice lie.”

72004 (3) SA 599 (CC) at para 23



The Applicant seeks relief which falls beyond the scope of the current

proceedings

Section 20

16.In his heads of argument filed in the above Honourable Court, the applicant
seeks an order declaring section 8(4) and (5) of the DVA unconstitutional. In

addition, he seeks an order reading in certain words to section 20 of the DVA.

17.However, a remedy of reading in is a remedial measure under s 172(1)(b) of the
Constitution, following upon a declaration of constitutional invalidity under s
172(1)(a).® The constitutional validity of section 20 of the DVA did not form part of
the proceedings in the court a quo. Accordingly, the relief of reading words in to

this provision falls beyond the scope of the current proceedings.

Section 56 of the Criminal Procedure Act 51 of 1977 (“the CPA")

18.1In his application for leave to appeal, the applicant similarly suggests reading in
into section 56 of the CPA in order to ‘redeem’ the ‘offensiveness’ of section

8(4)(b).

19.Such relief falls outside the scope of the current proceedings since the

constitutionality of this statutory provision was not challenged in the court a quo.

Section 5 of the DVA

20.In his application for leave to appeal, the applicant challenges the constitutional

validity of section 5 of the DVA. However, this section was not challenged in the

8 National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and Others
2000 (2) SA 1 (CC)



High Court. Accordingly, in the absence of an application for direct access in
order to challenge the constitutionality of section 5, this Honourable Court does

not have jurisdiction to entertain any argument in relation thereto.

21.1t is submitted that, for the reasons set out above, it is not in the interests of

justice for the present application for leave to appeal to be granted.

THE MERITS OF THE APPLICATION FOR LEAVE TO APPEAL

22.1t is submitted that the appeal has little or no prospects for success and,

accordingly, the application for leave to appeal should be declined.

THE FACTUAL MATRIX
23.The factual matrix which forms the background to the current application

comprise of the following factual findings made by Tshabalala JP on 31 August

2004:

23.1. The third respondent and the applicant were in an abusive
relationship.’

23.2. This culminated in several protection orders issued against the
applicant under the DVA.*°

23.3. During the legal proceedings prior to the issuing of the final protection

° P3 of the judgment of Tshabalala JP
19 p3 of the judgment of Tshabalala JP



order, the applicant had legal representation.**

23.4. At the hearing to finalise the protection order, the parties came with

draft consent order.*?

23.5. The magistrate made the order final, as prayed for in the draft consent
order.*®
23.6. The applicant at all times knew of the proceedings against him.**

24.None of the factual findings enumerated above have been challenged by the

applicant in these proceedings.

THE LEGISLATIVE SCHEME

25.According to the preamble of the DVA, the purpose of the Act is to ‘afford the
victims of domestic violence the maximum protection from domestic abuse that
the law can provide; and to introduce measures which seek to ensure that the
relevant organs of state give full effect to the provisions of this Act, and thereby to

convey that the State is committed to the elimination of domestic violence’.

26.Section 4 of the Act sets out the manner in which a complainant may apply for a

protection order.

1 At p14 of the judgment of Tshabalala JP
12 p14 of judgment of Tshabalala JP.
'3 P14 of judgment of Tshabalala JP.
* P14 of judgment of Tshabalala JP.



27.Section 4(1) requires that an application be brought in the prescribed manner. In
terms of regulation 4(2) of the Domestic Violence Regulations, 1999, the

application must be made by way of affidavit which must contain the following:

27.1. the facts on which the application is based;
27.2. the nature of the order applied for; and
27.3. the name of the police station where the complainant is likely to report

any breach of the protection order applied for.

28.The application may be accompanied by supporting affidavits.™

29.According to section 4(7) of the DVA, the application and affidavits must be
lodged with the clerk of the court who shall forthwith submit the application and

affidavits to the court.

30.Section 5 deals with the consideration of the application and the issuing of an

interim protection order.

31.In terms of section 5(1), an application is considered by a court which may
consider such additional evidence as it deems fit, including oral evidence or

evidence by affidavit, which shall form part of the record of the proceedings.

32.According to section 5(2), “If the court is satisfied that there is prima facie

evidence that-

!> Section 4(6) of the DVA
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€)) the respondent is committing, or has committed an act of domestic
violence; and
(b) undue hardship may be suffered by the complainant as a result of such

domestic violence if a protection order is not issued immediately,

the court must, notwithstanding the fact that the respondent has not been given
notice of the proceedings contemplated in subsection (1), issue an interim

protection order against the respondent, in the prescribed manner.”

33.According to section 5(3)(a) an interim protection order must be served on the
respondent in the prescribed manner and must call upon the respondent to show
cause on the return date specified in the order why a protection order should not

be issued.

34.Section 5(6) decrees that an interim protection order has no force and effect until

it has been served on the respondent.

35.Section 6 deals with the issuing of a final protection order. Section 6(4) states
that a court must, after a hearing as contemplated in subsection (2), issue a
protection order in the prescribed form if it finds, on a balance of probabilities,

that the respondent has committed or is committing an act of domestic violence.

36. Section 7 deals with the powers of the court to grant relief in an application for a

protection order.

11



37.Section 8 deals with obtaining a warrant of arrest and states the following:

Section 8

“8 Warrant of arrest upon issuing of protection order
(1) Whenever a court issues a protection order, the court must make an order-

(@ authorising the issue of a warrant for the arrest of the
respondent, in the prescribed form; and

(b) suspending the execution of such warrant subject to compliance
with any prohibition, condition, obligation or order imposed in
terms of section 7.

(2) The warrant referred to in subsection (1) (a) remains in force unless the
protection order is set aside, or it is cancelled after execution.

(3) The clerk of the court must issue the complainant with a second or further
warrant of arrest, if the complainant files an affidavit in the prescribed form
in which it is stated that such warrant is required for her or his protection
and that the existing warrant of arrest has been-

(@) executed and cancelled; or
(b) lost or destroyed.

(4) (a) A complainant may hand the warrant of arrest together with an affidavit
in the prescribed form, wherein it is stated that the respondent has
contravened any prohibition, condition, obligation or order contained in
a protection order, to any member of the South African Police Service.

(b) If it appears to the member concerned that, subject to subsection (5),
there are reasonable grounds to suspect that the complainant may
suffer imminent harm as a result of the alleged breach of the protection
order by the respondent, the member must forthwith arrest the
respondent for allegedly committing the offence referred to in section
17 (a).

(c) If the member concerned is of the opinion that there are insufficient

grounds for arresting the respondent in terms of paragraph (b), he or
she must forthwith hand a written notice to the respondent which-

12



()

(ii)

(iii)

specifies the name, the residential address and the occupation
or status of the respondent;

calls upon the respondent to appear before a court, and on the
date and at the time, specified in the notice, on a charge of
committing the offence referred to in section 17 (a); and

contains a certificate signed by the member concerned to the
effect that he or she handed the original notice to the
respondent and that he or she explained the import thereof to
the respondent.

(d) The member must forthwith forward a duplicate original of a notice
referred to in paragraph (c) to the clerk of the court concerned, and the
mere production in the court of such a duplicate original shall be prima
facie proof that the original thereof was handed to the respondent
specified therein.

(5) In considering whether or not the complainant may suffer imminent harm,
as contemplated in subsection (4) (b), the member of the South African
Police Service must take into account-

(@)
(b)

(©)

the risk to the safety, health or wellbeing of the complainant;

the seriousness of the conduct comprising an alleged breach of
the protection order; and

the length of time since the alleged breach occurred.

(6) Whenever a warrant of arrest is handed to a member of the South African

Police Service in terms of subsection (4) (a), the member must inform the

complainant of his or her right to simultaneously lay a criminal charge against the

respondent, if applicable, and explain to the complainant how to lay such a

charge.”

38.The following are self-standing components of section 8:

38.1. The issuing of a suspended warrant of arrest once a protection order is

obtained [sections 8(1) and (2)];

13



38.2. The obtaining of a second warrant of arrest [section 8(2)];

38.3. The enforcement of a warrant of arrest [section 8(4)];

38.4. The factors to be taken into account by a police officer in determining

whether or not to enforce a warrant of arrest [section 8(5)];

38.5. The duty on a police officer to inform the complainant of her right to lay

a criminal charge [section 8(6)];

39. The various subsections accordingly deal with different subject matter.

40.As indicated earlier, in the Court a quo the applicant attacked section 8 in its
entirety without setting out the basis on which each of the subsections are
unconstitutional. It is submitted that this fatal flaw in the applicant’s challenge in
the court a quo has been perpetuated in the current application for leave to

appeal.

41.The applicant has applied for leave to appeal against the entire judgement and
order, but neither the application for leave to appeal nor the heads of argument
filed on behalf of the applicant discloses any basis for all of the subsections of
section 8 to be struck down. Instead, the applicant has confined his argument to
certain subsections of section 8 (mainly 8(4)(b)). In so doing, the applicant has
not established any basis on which this Honourable Court can interfere with the

Court a quo’s finding that the applicant has failed to establish that section 8 (in its

14



entirety) infringes on his constitutional rights.

42.For this reason alone, the applicant’s appeal is destined to fail.

43.However, even if this Honourable Court were to embark on an enquiry into
whether the subsections of section 8 which have been identified by the applicant
infringe on his constitutional rights, it is submitted that it is clearly evident that the

appeal must and will fail.

44.This argument is developed below.

RIGHTS CLAIMED BY THE APPLICANT

The right to personal service

45.The applicant in his heads of argument challenges the prescribed manner of
service of process contained in the DVA. In particular, the applicant contends that
the Act is unconstitutional insofar as it does not require the personal service of all

process on persons against whom protection orders are obtained.

46.1t is unclear on which constitutional right the applicant pegs his claim to a right to
personal service. In any event, it is submitted that this feature of the applicant’s

case is not properly before this Court in that:

46.1.Service of protection orders are dealt with not in section 8 but in

section 5(3)(a) of the DVA which requires that an interim protection

order be served on a respondent in the prescribed manner.

15



46.2.Regulation 15 of the Domestic Violence Regulations'® prescribes the
manner in which service of documents in terms the DVA must be

effected.

46.3.Neither the regulations, nor section 5(3) were challenged by the
applicant in his pleadings in the court a quo. For this reason, the order
handed down by Tshabalala JP makes no reference to either the

regulations nor section 5(3).

46.4. Accordingly the challenge to the issue of service of process does not

fall within the rubric of the current proceedings.

The right to be presumed innocent and to remain silent

47.The applicant contends that section 5(3) and section 8(2) impose a patent
reverse onus on him in that it calls upon a respondent in protection order
proceedings to attend court to show cause why, on the return date, the protection

order should not be issued.

48. A flaw in this ground of appeal is that it is based on a patent misunderstanding of
the provisions of the DVA. A proper reading and analysis of the provisions of the
Act shows that it does contain measures which are designed to ensure that the

respondent is aware of the proceedings against him:

'® GNR. 1311 of 5 November 1998

16



48.1. In terms of section 5(6) of the DVA, an interim protection order is of no
force or effect until it has been served on the respondent. The learned
Tshabalala JP correctly found that this provision necessarily ensures
that the person against whom a protection order is sought is apprised

of the case against him from inception.

48.2. Furthermore, in terms of section 6(1) of the DVA, an interim order can
only be finalised if the court is satisfied that proper service has been

effected on the respondent.

49.Ultimately one can only but conclude, as the court a quo did, that there are
safeguards in the Act to ensure that as far as reasonably possible, the
respondent is apprised that the protection order has been sought and obtained

against him before the warrant of committal can be executed against him.

50.Finally, this ground of appeal raised by the applicant is hypothetical given the

unchallenged factual finding made by the learned judge in the court a quo that:

“On the facts before the court, the applicant was aware of the
provisions of the order by consent which was finalized before the
magistrate...Parties came with the draft consent order, and the
magistrate made the order final, as prayed. Contrary to the supposed
ineffectiveness of the notice system in terms of the Act, the applicant at

all times knew of the proceedings against him...."*’

" At p14 of the judgment

17



51.1t is submitted that, as was held by this Court in Ferreira v Levin NO and Others;

Vryenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) at para

[165], this Honourable Court should not be required to deal with abstract or
hypothetical issues, and should devote its scarce resources to issues that are

properly before it.

52.The applicant also submits that the learned judge erred in failing to apply the

reasoning of this Honourable Court in Coetzee v Republic of South Africa 1995

(4) SA 631 (CC) (“Coetzee”) in which it was held that section 65 of the
Magistrate’s Court Act which allowed for the imprisonment of judgment debtors
who have not had notice of either the original judgment or of the hearing was

unconstitutional.

53.1t is submitted that the learned Tshabalala JP in the court a quo correctly held

that the Coetzee decision was distinguishable from the case at hand in that:

53.1. A central feature of this Honourable Court’'s decision in Coetzee was
the finding that the imprisonment of a judgment debtor can and has
been ordered without the debtor ever having notice of the original

judgment or the notice to appear at the hearing.

53.2. This is distinctly different from the present case where the procedural

safeguards of the DVA ensure that a respondent is aware of the case

against him from inception.

18



54.Furthermore, Coetzee dealt with sections 65A to 65M of the Magistrates’ Court
Act which provided for the enforcement of civil judgment debts through the

imprisonment of judgment debtors.

55.0n the other hand section 8(4)(b) of the DVA provides for the arrest of the
respondent where there are reasonable grounds for a member of the SAPS to
suspect that the complainant may be in imminent harm as a result of an alleged

breach of a protection order.

56.The purpose of section 65A to 65 M of the Magistrates Court Act was punitive
whereas the aim behind section 8(4)(b) of the DVA is to prevent harm to the

victim of domestic violence.

57.What the Act does provide for is that a victim of domestic violence can obtain a
warrant of arrest without first giving the respondent notice. The purpose behind
this is obvious, to protect the victim concerned. However, even in this situation,
the Act contains certain measures which provide safeguards against abuse of the

process:

57.1. A complainant is required to depose to facts under oath in order to

obtain the warrant of arrest (section 8(4)(a));

57.2. A member of the SAPS has to assess whether there are reasonable

grounds to suspect that the complainant may suffer imminent harm as

19



a result of an alleged breach of the protection order (section 8(4)(b));

57.3. The Act lists factors to be taken into account by the SAPS member in

assessing the requirement of ‘imminent harm’.

58.In any event, as indicated above, the constitutionality of section 5(3) was never
before the court a quo since it was not challenged in the pleadings filed on behalf
of the applicant. Importantly, there was no attempt made by the applicant to

amend his notice of motion to include a challenge to section 5(3).

59. Given the above, the constitutionality of section 5(3) is not before this Honourable

Court for adjudication.

60. Furthermore, section 8(2) does not limit any of the applicant’s constitutional

rights.

The right not to be imprisoned without your guilt having been established

beyond areasonable doubt

61.The applicant contends that section 8(4)(b) allows for the imprisonment of the
respondent without it being established that the respondent is guilty of an offence

beyond a reasonable doubt

62. The right which the applicant claims is being infringed is the right of an accused

person under section 35(3)(h) of the Constitution to a fair trial which includes the

right to be presumed innocent, to remain silent, and not to testify during the

20



proceedings.

63.1t is submitted that this ‘ground of appeal’ is entirely without merit in view of the

following:

63.1.

63.2.

Section 8 (4) (a) states that:

“A complainant may hand the warrant of arrest together with an
affidavit in the prescribed form, wherein it is stated that the respondent
has contravened any prohibition, condition, obligation or order
contained in a protection order, to any member of the South African

Police Service.”

Section 8(4)(b) states that:

“If it appears to the member concerned that, subject to subsection (5),
there are reasonable grounds to suspect that the complainant may
suffer imminent harm as a result of the alleged breach of the protection
order by the respondent, the member must forthwith arrest the
respondent for allegedly committing the offence referred to in section

17 (a).”

64.Section 17(a) states that notwithstanding the provisions of any other law, any

person who contravenes any prohibition, condition, obligation or order imposed in

terms of section 7 is guilty of an offence and liable on conviction in the case of an

offence referred to in paragraph (a) to a fine or imprisonment for a period not

21



exceeding five years or to both such fine and such imprisonment.

65.1t is apparent accordingly that an arrest effected under section 8(4)(b) is for the
suspected commission of the statutory offence of breaching the conditions of a

protection order.

66. Section 8(4)(b) only deals with an arrested person. At this point on the continuum
of the criminal justice process, the arrested person only has the rights set out in

section 35(1) of the Constitution. Section 35(3) rights do not yet come into play.

67.The Act does not provide for the detention of the respondent. This means that
once a respondent is reasonably suspected of breaching a protection order and
is arrested in terms of section 8(4)(b), the respondent is treated like any other

suspect within the criminal justice system.

68. In relation to the standard of proof, the learned judge in the court a quo correctly
referred to the interchange of civil and criminal proceedings built into the DVA.
This was alluded to by this Honourable Court in Baloyi at 435. Prior to obtaining a
protection order, the proceedings are in the nature of an interdict and are
accordingly civil in nature. For this reason the standard of proof for the
obtainment of a protection order is, according to section 6(4) of the DVA, on a

balance of probabilities.

69.0nce a suspended warrant of arrest is executed, the proceedings assume a

criminal nature and the arrested person acquires rights under section 35(1) of the

22



Constitution.

70.Then too, one should be mindful that section 35 of the Constitution has three
different subsections which come into operation as the accused moves from one
point on the continuum of the criminal justice system to the next. At the point of
being arrested, section 35(1) rights become operative. At the point of being
detained, section 35(2) rights become operative. At the point of being charged, a
person becomes an ‘accused’ for the purposes of the Constitution and section

35(3) rights become operative.

71.Section 8(4)(b) of the DVA deals merely with the arrest of the respondent. At that

stage the respondent’s section 35(1) rights become operative.

72.The right to be presumed innocent is guaranteed under section 35(3)(h) and
comes into play in the context of a criminal trial. This right cannot be claimed by a

person who is arrested on reasonable suspicion of having committed a crime.

73.The applicant in his heads of argument®® relies on the decision of Sachs J in S v
Baloyi 2000 (2) SA 425 (CC) to establish that the applicant is an ‘accused person’

and is accordingly entitled to claim the right to be presumed innocent.

74.This contention is, with respect, ill conceived. In Baloyi this Court had to decide
whether the subject of an enquiry by a judicial officer into an alleged breach of a

family violence interdict is an ‘accused person'.'® This Court relied on the

'8 b6 para (ii) (b)
9 See p 438C
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provisions of section 3(4) of the Prevention of Family Violence Act (which states
that the judicial officer shall enquire into the alleged breach and may convict the
respondent of the offence contemplated in s 6) to conclude that the purpose of

the section was to punish the violator for a violation of an interdict.

75.This must be juxtaposed with section 8(4)(b) of the DVA which merely deals with
the arrest of a respondent where there are reasonable grounds to suspect that
the complainant may suffer imminent harm as a result of the alleged breach of

the protection order.

76.According to section 17 of the DVA, anyone who breaches a protection is guilty of
an offence and is liable on conviction to penalties contained in that section. The
DVA accordingly envisages separate criminal proceedings to ascertain whether
the respondent should be convicted of the statutory offence. It is submitted that at
the point of the institution of criminal proceedings point, the respondent becomes

‘an accused’ and falls within the rubric of section 35(3) of the Constitution.

77.1t is accordingly misplaced for the applicant to argue that a protection order
should only be granted if the court is satisfied as to the guilt of the respondent

beyond a reasonable doubit.

LIMITATION ANALYSIS

The purpose of the legislation

78.1n assessing the constitutionality of a section of an Act, it is necessary to examine
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the objectives of the Act as a whole.?

79.The objectives of the DVA are set out in its preamble which recognises that:

79.1. domestic violence is a serious social evil;

79.2. there is a high incidence of domestic violence within South African
society;

79.3. victims of domestic violence are among the most vulnerable members
of society;

79.4. domestic violence takes on many forms;

79.5. acts of domestic violence may be committed in a wide range of

domestic relationships; and
79.6. the remedies currently available to the victims of domestic violence

have proved to be ineffective;

80.The preamble records that, having regard to the Constitution (and in particular
the rights to equality, freedom and security of the person and to freedom), and
international law which is binding on South Africa, the purpose of the DVA is to
afford the victims of domestic violence the maximum protection from domestic
abuse that the law can provide; and to introduce measures which seek to ensure
that the relevant organs of state give full effect to the provisions of this Act, and
thereby to convey that the State is committed to the elimination of domestic

violence.

% De Reuck v Director of Public Prosecutions, Witwatersrand Local Division, and Others 2004 (1) SA
406 (CC)
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81.Accordingly, a constitutional attack on provisions of the DVA must be assessed

within the context of the Constitutional obligation on the State to respect, protect,

promote and fulfil the rights in the Bill of Rights®* and, in particular, the right of

women to have their safety and security protected. These rights have consistently

been upheld and affirmed by the Courts:

81.1.

81.2.

In Carmichele v Minister of Safety and Security and Another (Centre for

Applied Legal Studies Intervening)? this Court declared that the state

is under an obligation to provide appropriate protection to everyone

through laws and structures designed to afford such protection.

This Court went further and adopted the following dictum of the

European Court of Human Rights in the matter of Osman v United

Kingdom?*:

“It is common ground that the State's obligation in this respect extends
beyond its primary duty to secure the right to life by putting in place
effective criminal law provisions to deter the commission of offences
against the person backed up by law-enforcement machinery for the
prevention, suppression and sanctioning of breaches of such
provisions. It is thus accepted by those appearing before the Court that
art 2 of the Convention may also imply in certain well-defined
circumstances a positive obligation on the authorities to take preventive
operational measures to protect an individual whose life is at risk from

the criminal acts of another individual.”

L section 7(2)

222001 (4) SA 938 (CC)
829 EHHR 245 at 305, para 115.
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81.3. In S v Baloyi®*, this Court declared the right of everyone to be free from

private or domestic violence.

81.4. Furthermore in that case, this Court recognised the gendered
dimension of domestic violence and held that:
“In my view, domestic violence compels constitutional concern in yet
another respect. To the extent that it is systemic, pervasive and
overwhelmingly gender-specific, domestic violence both reflects and
reinforces patriarchal domination, and does so in a particularly brutal

form."?®

82.This theme is also reflected in judgments of the Supreme Court of Appeal. In S v
Chapman® the SCA held that:
“Rape is a very serious offence, constituting as it does a humiliating, degrading
and brutal invasion of the privacy, the dignity and the person of the victim. The
rights to dignity, to privacy and the integrity of every person are basic to the ethos
of the Constitution and to any defensible civilisation. Women in this country are

entitled to the protection of these rights.”*’

83.In S v Ferreira?® the SCA endorsed the dictum of the Constitutional Court in

Carmichele v Minister of Safety and Security and Another (Centre for Applied

242000 (2) SA 425 (CC)
% n432

%1997 (3) SA 341 (A)
2" p344J - 345B

%8 as yet unreported SCA case no. 245/2003
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Legal Studies Intervening) 2001 (4) SA 938 (CC) that: “’Sexual violence and the

threat of sexual violence goes to the core of women’s subordination on society. It
is the single greatest threat to the self-determination of South African women’. It
also, therefore, means having regard to an abused woman accused’'s
constitutional rights to dignity, freedom from violence and bodily integrity that the

abuser has infringed.”?

84. The Courts have also commented on South Africa’s international obligations to
protect women. In Carmichele, this Court noted that:
“South Africa also has a duty under international law to prohibit all gender-based
discrimination that has the effect or purpose of impairing the enjoyment by
women of fundamental rights and freedoms and to take reasonable and

appropriate measures to prevent the violation of those rights.”*°

85.The Court also acknowledged the role of the police in discharging the
Constitutional obligation on the state to prevent the violation of women'’s rights. In
this regard the Court held that:
“The police is one of the primary agencies of the State responsible for the
protection of the public in general and women and children in particular against

the invasion of their fundamental rights by perpetrators of violent crime.”*

86.It is apparent from the above that South African jurisprudence has firmly
entrenched the principle that the state is under an obligation (under both the

Constitution and international law) to protect all citizens, and women and children

* Supra at para 42
%0 at p964E
3 at p965A
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in particular, from all forms of violence. This obligation is compounded when
dealing with domestic violence which has been described as ‘systemic, pervasive

and overwhelmingly gender-specific’>?.

87.The limitation must also be assessed having regard to the core values underlying

the Constitution as well as the right of women to equality, dignity and freedom.

The values underpinning the Constitution

Equality

88.The preamble to the 1996 Constitution declares that the Constitution is adopted
in order to heal the divisions of the past, and to establish a society based on

democratic values, social justice and fundamental human rights.

89.Section 1(a) recognises that our democracy is founded on the values of human
dignity, the achievement of equality and the advancement of human rights and
freedoms. Section 1(b) explicitly recognises the values of non-racism and non-

sexism.

90.This Court has frequently recognised that the value of equality lies at the heart of

the Interim Constitution.®® In Fraser v The Children’s Court, Pretoria North,3*

Mohamed DP vividly did so on behalf of a unanimous court:

%2 Baloyi supra
¥ s v_Makwanyane 1995 (6) BCLR 665 (CC) para’s 155-156, 262; Shabalala v_Attorney-
General, Transvaal 1995 (12) BCLR 1593 (CC) para 26; Brink v Kitshoff 1996 (6) BCLR 752
(CC) para 33; Fraser v The Children’s Court, Pretoria North 1997 (2) BCLR 153 (CC) para 20;
President of the RSA v Hugo 1997 (6) BCLR 708 (CC) para’s 41, 74-76, 92; Prinsloo v Van
Der Linde 1997 (6) BCLR 759 (CC) para’s 31-33

% 1997 (2) BCLR 153 (CC) para 20
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91.

92

“There can be no doubt that the guarantee of equality lies at the very heart of the
constitution. It permeates and defines the very ethos upon which the constitution

is premised.”

In President of the RSA v Hugo,* Goldstone J (with whom Chaskalson P,

Mohamed DP, Ackermann J, Langa J, Madala J and Sachs J agreed)
emphasised that the purpose of the prohibition of unfair discrimination was to
establish a new society founded upon equality:

“At the heart of the prohibition of unfair discrimination lies a recognition that the
purpose of our new constitutional and democratic order is the establishment of a
society in which all human beings will be accorded equal dignity and respect
regardless of their membership of particular groups. The achievement of such a
society in the context of our deeply in egalitarian past will not be easy, but that

that is the goal of the constitution should not be forgotten or overlooked.”

.In his dissenting judgment in President of the RSA v Hugo,*® Kriegler J made the
same point if anything more forcefully:

“The importance of equality in the constitutional scheme bears repetition. The
South African constitution is primarily and emphatically an egalitarian constitution.
The supreme laws of comparable constitutional states may underscore other
principles and rights. But in the light of our own particular history, and our own
vision for the future, a constitution was written with equality at its centre. Equality

is our constitution’s focus and organising principle. The importance of equality

% 1997 (6) BCLR 708 (CC) para 41

% 1997 (6) BCLR 708 (CC) para 74
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rights in the constitution, and the role of the right to equality in our emerging
democracy, must both be understood in order to analyse properly whether a

violation of the right has occurred.”

The value of human dignity
93.0ur courts have frequently emphasized the importance of dignity both as a
founding value and an enforceable right under the Constitution. In Dawood v

Minister of Home Affairs®’, O'Regan J said that:

“The value of dignity in our Constitutional framework cannot therefore be
doubted. The Constitution asserts dignity to contradict our past in which human
dignity for black South Africans was routinely and cruelly denied. It asserts it too,
to inform the future, to invest in our democracy respect for the intrinsic worth of all
human beings. Human dignity therefore informs constitutional adjudication and
interpretation at a range of levels. It is a value that informs the interpretation of
many, possibly all, other rights. This Court has already acknowledged the
importance of the constitutional value of dignity in interpreting rights such as the
right to equality, the right not to be punished in a cruel, inhuman or degrading
way, and the right to life. Human dignity is also a constitutional value that is of
central significance in the limitations analysis. Section 10, however, makes it
plain that dignity is not only a value fundamental to our Constitution, it is a
justiciable and enforceable right that must be respected and protected.”

94.The value of human dignity accordingly affirms the human value of each

person.®

The value of freedom

3" Dawood v Minister of Home Affairs 2000 (3) SA 936 (CC) para 35. See also Khumalo v Holomisa
2002 (5) SA 401 (CC) para 26
% See also Ferreira v Levin NO 1996 (1) SA 984 (CC) (1996 (1) BCLR 1) at para 47
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95.Freedom is explicitly linked to freedom from violence. It entails the ability of
individuals to make choices to maximise their human potential in the context of
social relationships which facilitate those choices and in the absence of systemic

barriers.*®

There is inadequate protection within the criminal justice system for victims of

domestic violence

96.The ineffectiveness of the criminal justice system in providing adequate legal
protection of abused women and the limitations of the criminal justice system was
explicitly acknowledged by the Constitutional Court in the matter of S v Baloyi*
where the Court stated that:
“The ineffectiveness of the criminal justice system in addressing family violence
intensifies the subordination and helplessness of the victims. This also sends an
unmistakable message to the whole of society that the daily trauma of vast
numbers of women counts for little. The terrorization of the individual victims is
thus compounded by a sense that domestic violence is inevitable. Patterns of
systemic sexist behaviour are normalized rather than combated. Yet it is
precisely the function of constitutional protection to convert misfortune to be

endured into injustice to be remedied.”**

% Ferreira v Levin NO 1996 (1) SA 984 (CC) (1996 (1) BCLR 1) at para 45
%S v Baloyi 2000 (1) SACR 81.
* at para 12
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97.The ineffectiveness of the criminal justice system and state institutions in dealing
with the scourge of domestic violence intensifies the subordination and
helplessness of abused women.*? In Baloyi, this Court stated that:
“This also sends an unmistakable message to the whole of society that the daily
trauma of vast numbers of women counts for little. The terrorisation of the
individual victims is thus compounded by a sense that domestic violence is
inevitable. Patterns of systemic sexist behaviour are normalised rather than
combated. Yet it is precisely the function of constitutional protection to convert

misfortune to be endured into injustice to be remedied.”*

98.In Baloyi the Transvaal Provincial Division of the High Court declared section 3(5)
of the Prevention of Family Violence Act** unconstitutional because it unjustifiably
infringed the applicant’s right to be presumed innocent by placing a reverse onus
of proving absence of guilt on a person charged with breach of a family violence
interdict. The Court then referred the declaration of invalidity to this Court for

confirmation.

99.This Court held that in dealing with the constitutional challenge, it was faced with
the difficult task of establishing the appropriate balance between the State's
constitutional duty to provide effective remedies against domestic violence and its
simultaneous obligation to respect the constitutional rights of those who might be

affected by the measures.

*2 See Baloyi p433
3 at p433
** The predecessor to the Domestic Violence Act
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100. The Court however recognised that the Prevention of Family Violence Act

was an attempt by the legislature to remedy the injustice suffered by abused
women and that the Act was an attempt to give effect to the state’s constitutional

and international obligations®.

101. The Court described the protection mechanisms available under the Act as

follows:

“The ambivalence of the victim and the reluctance of law enforcement officers to
'take sides' in family matters, coupled with the intimate and potentially repetitive
character of the violence, is highly relevant to the creation of a special process for
the issuing of domestic violence interdicts. The interdict process is intended to be
accessible, speedy, simple and effective. The principal objective of granting an
interdict is not to solve domestic problems or impose punishments, but to provide
a breathing-space to enable solutions to be found; not to punish past misdeeds,
but to prevent future misconduct. At its most optimistic, it seeks preventative
rather than retributive justice, undertaken with a view ultimately to promoting

restorative justice.

The involvement of the courts in this realm represents an extension of the law
into an area where lawlessness has long been sustained by interlaced notions of
patriarchy and domestic privacy. It encourages recourse to law for spouses who
might otherwise suffer mutely because of unwillingness to invoke more drastic
criminal proceedings. Although their reluctance to see the person they married
and the parent of their children going to jail and losing employment is
understandable, the community is affronted by the violence and neighbours,
hospitals and police are directly implicated. Further, it offers physical protection to
the weaker party in the period when other legal mechanisms, such as divorce

proceedings or criminal charges, are being pursued. The overall purpose, then, is

* under the Universal Declaration of Human Rights, the Declaration on the Elimination of Violence
Against Women and the Convention on the Elimination of Discrimination Against Women.
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to protect the victim of domestic violence, uphold the respect for the law and

indicate that organised society will not sit idly by in the face of spousal abuse.”®

102. Itis clear that the purpose of the challenged sections of the DVA is to provide
a statutory mechanism which enables victims of domestic violence to access

state protection without undue delay. This is achieved by:

102.1. requiring a protection order to be accompanied by a suspended

warrant of arrest;

102.2. allowing a victim to have a warrant brought into effect without first

giving the respondent notice thereof.

103. It is submitted that section 8, if construed as a limitation on the rights of the

applicant is not disproportionately invasive given its special purpose.

104. Furthermore, this section (as well as the other provisions of the DVA) has
built-in safeguards designed to protect the applicant against misuse of the DVA. It
is submitted that having done so, the limitation is the least restrictive means to

achieve the greater purpose of protecting victims of domestic violence.

105. For these reasons, section 8 meets the requirement of section 36 of the

Constitution and amounts to a justifiable limitation on the rights of the applicant

6 At p437
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CONCLUSION
106. It is submitted that it is not in the interests of justice to grant the applicant

leave to appeal since:

106.1. the manner in which the applicant has presented the application is

riddled with shortcomings;

106.2.  the appeal has no prospects for success because the applicant has not
established any basis on which the judgment of the court a quo should

be set aside.

107. In the event that leave to appeal is granted, it is submitted that the applicant
has not demonstrated that Tshabalala JP erred in finding that none of the
applicant’s constitutional rights were infringed and, even if these rights were
infringed, such an infringement was a justifiable limitation under section 36 of

the Constitution.

108. The application for leave to appeal should accordingly be dismissed with

costs, alternatively the appeal should be dismissed with costs.

K Pillay

Chambers, Sandton

24 February 2004
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