IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
HELD AT BRAAMFONTEIN
CC CASE NO: /2022
SCA CASE NO: 188/2021
WCHC CASE NO: 9445/2020

In the matter between.

THE AD HOC CENTRAL AUTHORITY FOR THE
REPUBLIC OF SOUTH AFRICA

[AS DELEGATED

IN TERMS OF SECTION 277 OF

THE CHILDREN’S ACT 38 OF 2005] First Applicant
PAUL GRAHAM BALL Second Applicant
and

HEIDI NICOLE KOCH N. 0. First Respondent
HEIDI NICOLE KOCH Second Respondent

NOTICE OF MOTION: APPLICATION FOR LEAVE TO APPEAL

TAKE NOTICE that the applicants hereby apply in terms of Rule 19 of the Rules of

the Constitutional Court for an order in the following terms:
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Granting the applicants leave to appeal to this Honourable Court against
portions of the judgement handed down by the Supreme Court of Appeal on 26

April 2022 under case number 188/2021.

Setting aside the portions of the SCA judgement appealed against in which it
dismissed the application for the return of the child to the United Kingdom in
terms of the Hague Convention on the Civil Aspects of International Child

Abduction.

Setting aside the order of the SCA dated 26 April 2022 under case number
188/2021 in which it upheld with costs the respondent’s application for leave to

appeal.

Upholding the appeal to this Court and making the following order:

41. The Order of Saldanha J in the Western Cape High Court dated 11
December 2020 is replaced by the following order: ‘It is ordered and
directed that the minor child be returned forthwith to the jurisdiction of

the Central Authority of the United Kingdom.’

Directing that the costs of this application be costs in the appeal.

Granting any further and/or alternative relief as this Honourable Court deems

fit.



TAKE NOTICE FURTHER that the accompanying affidavit of the first applicant

annexed hereto will be used in support of this application.

TAKE NOTICE FURTHER that any party may respond to this application in writing
within ten (1)) days from the date upon which the application is lodged, indicating
whether or not the application for leave to appeal is being opposed and, if so, the

grounds of such opposition.

TAKE NOTICE FURTHER that the applicants will accept service of all notices and

processes in these proceedings at the address of its attorneys as set out below.

OATED at GAPE TOWN on this the / 7" day of MAY 2022.

(Lot oo

THE STATE ATTORNEY

Applicants Attorneys

4t Floor, Liberty Life Centre
22 Long Street

CAPE TOWN

Tel: 021-441 9200

Email: amarshscott@iustice.gov.za

REF: 756/20/P19



To: THE REGISTRAR OF THE ABOVE
HONOURABLE COURT
Constitutional Court
Constitution Hill
1 Hospital Street

Braamfontein

AND TO: ROSS MCGARRICK ATTORNEYS
Respondents’ Attorneys
R McGarrick
5 Thaxter Road
LAKESIDE
HONEY ATTORNEYS
Honey Chambers
Northridge Mall
Kenneth Kaunda Road

BLOEMFONTEIN



IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
HELD AT BRAAMFONTEIN
CC CASE NO: 12022
SCA CASE NO: 188/2021
WCHC CASE NO: 9445/2020

In the matter between:

THE AD HOC CENTRAL AUTHORITY FOR THE

REPUBLIC OF SOUTH AFRICA

[AS DELEGATED

IN TERMS OF SECTION 277 OF

THE CHILDREN’S ACT 38 OF 2005] First Applicant
PAUL GRAHAM BALL Second Applicant
and

HEIDI NICOLE KOCH N. O. First Respondent
HEIDI NICOLE KOCH Second Respondent

FOUNDING AFFIDAVIT: APPLICATION FOR LEAVE TO APPEAL

|, the undersigned,

ZAHID HASAN ABDULLA,

declare the following under oath:




| am an adult male Family Advocate appointed in terms of the Mediation in
Certain Divorce Matters Act, No. 24 of 1987 (‘the Mediation Act’), and employed
as such at the Office of the Family Advocate situated at 10" Floor, Union Castle

Building, 55 St. Georges Mall, Cape Town.

The facts deposed to in this affidavit are within my personal knowledge, unless
the context indicates otherwise and are, to the best of my belief, both true and

correct.

| am the first applicant in this application, which | bring in my representative
capacity as the delegated Central Authority for the Republic of South Africa
(‘the RSA’) in relation to this matter, in accordance with the provisions of

sections 276 and 277 of the Children's Act 38 of 2005.

INTRODUCTION

This is an application for leave to appeal to this Court against some of the orders
and portions of the judgement of the Supreme Court of Appeal (SCA) dated 26
April 2022, upholding an appeal to it against the judgement and orders of the
Western Cape Division of the High Court (WCHC) handed down on 11
December 2021, leave to appeal to the SCA having been granted by the

WCHC.

The case before the WCHC was an urgent application seeking the return of
Emily Grace Ball (Emily) to the United Kingdom (UK), her State of habitual
residence, in terms of the Hague Convention on the Civil Aspects of

International Child Abduction (the Hague Convention). When the application




was launched in July 2020, Emily was three years old. She is presently four

years and ten months old.
The second applicant is the father of Emily. He resides in the UK.

The first respondent in the application before the WGCHC was Claire Mechtilde
Colyn (Claire), who was the mother of Emily. Claire passed away on 8

December 2020.

The second respondent in the application before the WCHC was Heidi Koch.
She is the sister of Claire and is therefore Emily’s maternal Aunt. She was the
second appellant in the successful appeal to the SCA. She is second

respondent in the present proceedings.

Claire opposed the application for the return of Emily to the UK, citing as
grounds for her opposition the defences set out in Article 13(a) and Article 13(b)
of the Hague Convention, i.e., and respectively, that (a) the second applicant
had consented to Emily remaining with her in South Africa for as long as she
was undergoing treatment for cancer; alternatively (b) there is in any event a
grave risk that the return of Emily to the UK will expose her to physical or

psychological harm, or otherwise place Emily in an intolerable situation.

The WCHC did not find in favour of Claire in regard to her defence under Article
13(a). Inregard to her defence under Article 13(b), the WCHC found that Claire

had failed to show that should Emily be ordered to return to the UK, she will be
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11.

12;

13.

14.

15.

16.

faced with the risk of grave psychological and physical harm or that she may

otherwise be placed in an intolerable situation.’

In a judgement delivered on 11 December 2020, the WCHC, per Saldanha J,
ordered that Emily be returned to the UK, subject to the terms and conditions

imposed in that order.

A copy of the judgement of Saldanha J is attached as ZA1.

After the death of Claire the second respondent prosecuted the appeal to the
SCA both in her official capacity as a representative of Claire’s deceased estate
(as the first appellant in the appeal), as well as in her personal capacity. | refer
to the first and second respondents, collectively, as the respondent in this

affidavit.

On 26 April 2022, the SCA upheld the respondent’s appeal. The court set aside
the order of the WCHC and replaced it with an order that the application for the
return of Emily to the UK in terms of the Hague Convention was dismissed, with

costs including the costs of two counsel.

A copy of the judgement of the SCA is attached marked ZA2.

The background facts essential to this matter are set out by the SCA in its
judgement from paragraphs [1]to paragraph [19]. The applicants do not take
issue with, nor do | repeat herein, the factual background as set out in those

paragraphs.

1 WCHC para [106]




7.

18.

The SCA rejected the respondent’s defence based on Article 13(a) of the
Hague Convention. It found that Claire’s defence is not clear, and must fail as
the court was left uncertain as to what the consent imputed to the second

applicant entailed.2 We submit that the SCA was correct to do so.

This appeal is against the finding by the SCA that Claire had succeeded to
establish that the return of the child to the UK would expose her to the risks of
psychological harm or otherwise place her in an intolerable position as
contemplated in Article 13(b) of the Convention, and the consequent upholding

of the respondent’s appeal.

THIS COURT HAS JURISDICTION

The matter raises a constitutional issue

18,

20.

Argu

This matter raises a constitutional issue. It concerns the well-being of a young
child, and this Court has held that where a matter involves a child, the interests
of that child are paramount in assessing whether to grant leave to appeal.® The
paramount importance of the best interests of a child in every matter concerning

a child is recognised in section 28(2) of the Constitution.

In the circumstances, | submit that this Court’s constitutional jurisdiction is

clearly engaged by the issues raised in this matter.

able points of law of general public importance

2 SCA para [42]
3 Fraser v Naude and Others 1999 (1) SA 1 (CC) at para 9




21.

22.

23.

What is more this cases raises important and indeed arguable points of law on
the proper interpretation of Article 13(b) which forms part of our law by virtue of

the provisions of the Children’s Act 38 of 2005.

The issues raised in this application implicate the following legal questions:

22 1. What constitutes the proper standard or test in the application of an

Article 13(b) defence.

22.2. Where to strike the balance between the short- and long-term best

interests of a child in Hague Convention matters.

22.3. Whether there are exceptional circumstances justifying a departure from

the peremptory provisions of Article 12.

The general public importance of the issues raised in this appeal is rendered
more pronounced by the increase in cases of international child abductions in
recent years influenced by such factors as the increase in rapid international
transportation, the freer crossing of international boundaries, the continued
decrease in documentation requirements when entering foreign jurisdictions,
the increase in international families, where parents are of different countries of

origin, and the escalation of family breakups worldwide.

INTERESTS OF JUSTICE

24,

| submit that it is in the interests of justice for this Court to hear this case. A
factor that is relevant to the interests of justice is the nature of the rights

involved. The case implicates what constitutes the best interests of a minor



child, which are of paramount importance in all matters where children are

involved.

25.  What is more, there can be no doubt that the circumstances of this case are
unique and complex. Inthe middle of these complex circumstances is the well-
being of a minor child, and it is in the interests of justice that this matter, which
began more than two years ago and has taken its toll on the parties, be brought

to finalisation once and for all.

26. For reasons to come, | respectfully submit that the application for leave to
appeal has reasonable prospects of success. Insummary, | submit that it is in

the interests of justice for this Court to entertain this matter.

27. | now turn to the merits of this application for leave to appeal.

THE MERITS

The SCA failed to consider relevant evidence

28. The SCA disagreed with the applicants™ contention that there is no impediment
to the child being able to re-establish her bond with her father in the same way

that she had managed to establish a bond with the respondent, whom she had

not known before September 2019.°

4 They were the respondents in the appeal before the SCA
5 SCA para [68]



29,

30.

In coming to this conclusion the SCA, with respect, did not take relevant

evidence into account. The court found that:

‘It appears from the evidence that the mother has always been the child’s
primary care giver. The mother cared for and provided for the child whilst they
were in the UK. Her father, due to various personal challenges he faced in life,
was unable to provide for her. He lived in the mother’s house and when she
terminated the relationship, he had to move out. He did not have alternative
accommodation or funds with which to get one. The mother had to pay rental
for his flat. When the lease expired, he almost became homeless and the child’s

mother had to accommodate him again.”

The SCA failed to have regard to the following evidence:

30.1. The second applicant’s evidence that he cared for Emily on his own on
many occasions, both when Claire was unable to look after her when
she suffered from postnatal depressions, as well as when the second

applicant and Claire lived apart.”

30.2. Claire’s own evidence that when the second applicant moved out of the
accommodation they shared, Emily initially spent time with the second
applicant ever weekend. When the second applicant took on part-time
work, his contact with Emily reduced to every second weekend. Visits

thereafter again increased to most weekends.®

8 SCA para [69]
7 Second applicant replying affidavit, para 67.
8 Claire's answering affidavit, para 27



30.3.

30.4.

30.5.

30.6.

The second applicant denied Claire’s claim that he did not care for Emily
on his own when he had her on weekends. His evidence was that he
was perfectly capable of looking after Emily on his own, and that he did

s0, so that Claire could go out with her friends which she did often.®

The above was corroborated by evidence that Claire herself placed
before the court, in the form of case notes evidencing the support she
herself obtained from social services in Herefordshire after she was
diagnosed with cancer. The SCA, in reaching its conclusions regarding
the second applicant’s role in Emily’s life whilst Emily lived in the UK, did

not consider the evidence in these case notes.

In a case note dated 6 September 2018, the following entry appears:'?

‘Claire said they are trying to share care of Emily whilst he [the second
applicant] lives with them, when he moves out Claire is hoping he will
have Emily one day in the week and overnight on the w/e for 1 night.

Claire said John and Pat are pleased with Paul moving out.’

In a case note dated 27 September 2018, the following entry was

made:"

9 Second applicant’s replying affidavit, para 68
10 Annexure CC18 O, SCA record p. 441
11 Annexure CC18 P, SCA record p. 442



31.

32.

10

‘Claire and Paul have sorted out care arrangements for Emily — he has
her 3 nights a week; this has allowed Claire time to meet up with her

friends which she has enjoyed.’
30.7. In acase note dated 7 November 2018, the following entry was made:"?

‘Since this episode Paul has found himself full-time employment locally
which means Claire now has Emily 6 nights a week — with Paul having

Emily on a Saturday afternoon through to a Sunday afternoon.’’

The SCA erred, with respect, in not considering this evidence. Had it done so
it would have been apparent to the court, in considering whether or not Emily
could re-establish a bond with her father upon her return to the UK, that this
could occur because the evidence, when viewed in its totality, showed that the
second applicant was present in Emily’s life before she was removed from the
UK: he took care of her and was in fact co-parenting her with Claire during that
period; Claire was comfortable with leaving Emily in the care of her father and
co-parenting her with him. The second applicant was evidently not a stranger

to his daughter.

The SCA failed to consider the opinion expressed by Claire’s expert, Prof Berg
regarding how a child of Emily’'s age forms attachments. In this regard, Prof
Berg in her second report opined that a child just over 3 years old will bond and
form relationships with the person, or persons, who during the past year have‘

taken care of her, and that: /t is the immediacy of the physical contact and care

12 Apnexure CC18 Q, SCA record p. 443
13 Record p. 482
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_ such as feeding, putting to bed, bathing, taking to and fetching from pre-
school — that matter to a young child. All of this was for the past year done by
her aunt and maternal grandmother, and the aunt’s house help. These are the
people she got to know and has a relationship with. It has to be kept in mind
that we are dealing with a very young child, whose experiences are tied to
currently lived realities. Losing these relationships, in addition to losing her

mother, could have serious consequences for her mental well-being.’™

33.  Nowhere in her report did Prof Berg state that Emily would not be able to re-
establish a bond with her father upon return to the UK on the same basis
expounded by her in her second report, i.e., if her father performs, consistently
as he intends to do, the same physical care and contact tasks of feeding, putting
to bed, bathing, taking to and fetching from pre-school that enabled Emily to
bond with her aunt, grandmother and her aunt's house help. Prof Berg did not

state that such a bond could not be re-established.

34. The second applicant stated that he had no desire to deprive Emily of the
relationships she has with her aunt and her maternal ide of the family.’™® His
evidence was that he has every intention of encouraging a relationship with

Emily and the respondent and other members of her maternal family.'®

14 SCA record, p. 421
15 Second applicant's replying affidavit, SCA record p. 195, para 113
16 Second applicant’s replying affidavit, SCA record p. 202, para 140



35.
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| respectfully submit that there is @ reasonable prospect that an appeal court,

upon a consideration of all the relevant evidence, would come to a different

conclusion.

An article 13(b) defence looks to the future: the SCA did not

36.

37.

In paragraph [46] of its judgement, the SCA cited the case of G v D and Others
(Article 13b: Absence of Protective Measures)'” which case, in turn, relied on
the dictum of the United Kingdom Supreme Courtin Re E ( Children)(Abduction:
Custody Appeal)’®in clarifying and examining the law in respect of the defence

of harm or intolerability under Article 13(b).

One of the principles applicable to an Article 13(b) as summarised in Re E, and

cited by the SCA'® was the principle that:

‘Art 13(b) looks to the future: the situation as it would be if the child were
returned forthwith to his or her home country. The situation which the child will
face upon refurn depends crucially on the protective measures which can be
put in place to ensure that the child will not be called upon to face an intolerable
situation when he or she gets home. Where the risk is serious enough the court
will be concerned not only with the child’s immediate future because the need

for protection may persist.’

17 [2020] EWHC 1476, para 35
18 [2011] UKSC 27, [2012] 1 AC 144
19 SCA para [46]



38.

39.

40.
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| respectfully submit that the SCA failed to apply the above principle, and

thereby committed an error of law.

It is apparent from its reasoning in paragraphs [69] and [70] of its judgement
that the SCA applied is mind, and had reference not to the situation as it would
be if Emily were returned o the UK, but the situation as it was before she left
the UK. It is on this basis that the SCA rejected the applicants’ submissions
that the social services in the UK are adequate to respond to the needs of the
child, and that Emily and her father could re-establish their bond once she is

back in the UK.

In this regard the SCA appears to have:

40.1. Considered the mother's role in Emily’s life before they left the UK,
without giving due consideration to the role played by her father in
Emily’s life from which role it would have been apparent to the court, |
respectfully submit, that Emily already had a bond with her father prior
to her removal from the UK to South Africa, and that her father was not

a stranger to her.

40.2. Considered the personal circumstances of the father before the
abduction of Emily to South Africa, without due regard to the
explanations furnished by the further for the difficulties in which he found

himself at that time.



41.

42.

43.
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40.3. Considered the version of the mother, t0 the exclusion of that of the
father, and without reference to the evidence before the SCA in support

of his version.

In adopting the approach that it did, the SCA adopted a backward-looking
approach and failed to apply the forward - or future-looking approach which is
one of the principles applicable in assessing the efficacy of a defence under

Article 13(b).

Further, in focusing in its reasoning on Claire’s version of the situation as it was
before she removed Emily to the UK, the SCA failed to have sight of and
consider the following aspects of the situation as it would be were Emily to be
returned to the UK: (a) the present circumstances of the second applicant’s life;
(b) the support services available in the UK for Emily as well as the second
applicant; and (¢) what protective measures are available through those support

services in the UK for Emily and the second applicant.

| submit, with respect, that this approach was wrong in law, and that there are
reasonable prospects that another court, on applying the correct legal approach

to the Article 13(b) defence, would take a different view of the matter.

A return order is to the State of habitual residence, not the left-behind parent

44.

In its judgement the SCA failed to bear in mind this important fundamental
principle in Hague Convention proceedings: that a return order made under
Article 12 is an order for the return of the child in question to the Contracting

State from which he or she was abducted, and not to the ‘left-behind’ parent.



45.

46.

47.
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The child is not, by virtue of a return order, removed from the care of one parent,

or remanded to the custody of the other parent.?

In respectfully submit that the SCA committed another error or law, and that
there is a reasonable prospect that this Court would take a different view of the

matter.

The SCA further failed to consider, or consider adequately, the evidence placed
before it of the circumstances to which Emily would return in the UK, which
include the social service and support available in the UK, the state to which
Emily was to be returned, in mitigating harms arising from her unique
circumstances. Had it considered this evidence, the SCA would have found
that, inter alia, Claire’s own personal treatment records as evidenced by the
case hotes to which reference has been made above, in fact confirmed the
intricate level of social services support that is available in Herefordshire for
families and their children, and that Emily’s unique circumstances and the

challenges she would face upon return were already known to social services.

These services include the early help and support services for families provided
by the Herefordshire County Council. The case notes resulted from Claire’s own
enjoyment of these services during the latter part of her stay in the UK, and

show the following:

47.1. Inannexure CC18DD,?" details are set out of a meeting between Claire’s

family (including the second applicant) and members of the social

20 pennello v Pennello All SA 32 (SCA), para 53
21 SCA record p. 462
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services professional team, including Georgia Chatwin described as
CPN Recovery; Sally Hampton-Hampton described as Support Worker
Recovery; Tim Williams from the Early Help team and Jennie Swain who
is a health visitor. At this meeting, whose recordal is dated 12 Juné 2019

- after Claire was diagnosed with terminal cancer - it was recorded that:

‘Each member of the family got a chance to express their feelings
and needs in a safe space and as health professionals we agreed
our roles in supporting each person ensuring that each person

within the unit receives support going forward.

Paul and Emily — will receive_ongoing support from Jennie and

Tim moving forward — Paul has 4 weeks to find somewhere to live

_ the flat next door to Claire is available and Tim is going to contact
the council/homepoint to push this forward as it is part private and

part help from the council.

Claire — feels numb on the inside and is missing having as much
time with Emily — Paul can be very flexible on her time with Emily
now he is not working and it going to take some difficult
adjustment she will continue to be supported by Georgia. She is
also a bit stressed about benefits as these will all change with Paul
being the primary parent of Emily....Emily = is struggling
sometimes getting upset and missing Mum but is also quite happy

in herself, her speech is improving and she seemed very able and
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comfortable to socialise with a large group of people — she is due
to start nursery soon and will be having someé home play dates
supported any another member of Paul's team. We agreed that it
would be beneficial as whole group to meet up every 6 weeks or

so to check in and support the family...

48. | submit that it is evident from Claire's care worker notes when viewed in their
entirety, and this entry in particular, that the social services available in the UK

can and will respond to the needs of Emily and the second applicant.

49. In addition to the above, the report of the social worker from the Herefordshire

Council stated the following insofar as the services available to support Emily:??

49.1. Social services are able and will continue to provide support to Emily and

her father.

49.2. A referral will be made to the bereavement counselling service to support

Emily in circumstances where her mother is deceased.

49.3. Second applicant had confirmed to him that Emily is still registered with
the local General Practitioner and the NHS will continue to meet her

health needs as and when required.

e e

22 SCA record p. 324, para 3
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49.4. Emily will be allocated to @ health visitor who will visit her at home 1o
ensure that her health needs are being met and she is meeting all her

developmental milestones.

49.5. In terms of further checks and balances, gocial Services, the health
visitor, the nursery school and the pereavement counselling service will
all be involved with the second applicant and Emily to ensure her safety

and emotional wellbeing is fully safeguarded 2

49.6. |fthere are any concerns identified in relation to the care provided by the
second applicant to Emily, a strategy meeting will be held involving all
agencies 0 put in place a safety plan for Emily and identify any support

for the second applicant.

49.7. |fthis intervention does not address the concerns, the local authority may

consider implementing child Protection Procedures in order to safeguard

Emily.*

50. Although the SCA found that the mechanisms in place in the UK are not
sufficient to ameliorate the psychological and emotional harm to which Emily

will be exposed on her return to the UK 2 there is no clarity as to why the above

listed mechanisms were not adequate.

51. The SCA appears to have relied for its conclusion on the views expressed by

Prof Berg that return to the UK would mean entering a completely new

23 SCA record p. 325, para 4
24 SCA record p. 325, para 4
25 SCA para [74]

==
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environment for Emily considering that she was only 26 months old when she

left the UK, and that she is unlikely to remember the UK as her home.?®

52. | make the following respectful submissions in regard to the above finding:

52.1. First, the SCA has held that while the age of the child in question may
well, in certain circumstances, be one of the factors relevant to the
determination of whether a court-ordered return would expose the child
to a grave risk of physical or psychological harm or otherwise place the
child in an intolerable situation, there is no basis to differentiate in
principle on the basis of age, or to be swayed by some kind of ‘tender
years’ principle inthe application of the Convention.?” The SCA therefore

erred in being swayed by Prof Berg's opinion in this respect.

52.2. Second, the consequence described by Prof Berg is the disruption that
follows inevitably from a court-ordered and unwelcome return to the
jurisdiction of the court of an abducted child’s habitual residence, and
therefore does not amount o compelling evidence of the grave risk of

harm or other intolerability which is required under Article 13(b).

53. | respectfully submit that the SCA misdirected itself when it relied on the view
expressed by Prof Berg that there is much uncertainty about the quality of care
Emily would receive once back in the UK, for its conclusion that the

mechanisms in place the UK are not sufficient to ameliorate the psychological

26 SCA para [74]
27 Para [52]
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and emotional harm to which Emily would be exposed on her return to the UK.28
Prof Berg's view was expressed without any consideration of the facts
regarding the situation to which Emily would return in the UK, including the
second applicant's present circumstances as well as the support through social

services that would be available to them both upon return to the UK.

54. In paragraph [75] of its judgement the SCA found as follows: ‘Professor Berg
pointed out that the bereavement counselling, which the child would receive
upon her return to the UK, cannot counter the trauma induced by the losses
she would have endured. She stated that [it] would be the equivalent of putting
a small plaster on an open wound...[which] could have been prevented by

allowing her to remain with the mother’s family.’

55. The SCA erred in its reliance on the above view, and in doing SO, failed to
display a full appreciation of the totality of the views expressed by Pro Berg in
regard to bereavement. Prof Berg expressed the following view about the value
of bereavement counselling, when she was asked to opine as to whether or not

it would ameliorate the risk of psychological harm to Emily:

‘Bereavement counselling, if undertaken regularly and for an extended period,
would help Emily — it would give her the opportunity to express, verbally and in
play, what she might be feeling. It could also offer father guidance on how to
respond to Emily’s questions and deal with any possible behaviour

difficulties.®

28 SCA para [74]
29 SCA record, p. 422
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57.

58.
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The SCA failed to have regard to this opinion from which, | submit, itis apparent
that from Prof Berg's own understanding of what bereavement counselling
entails the process will support the second applicant with regard to any
assistance he may require when the time comes for him, in response to Emily’s
needs, to give her simple and repeated explanations about her mother's death,
its permanence and irreversibility, and to do so in the sensitive manner that is

required.

The SCA rather elected to rely on what, | submit, is a caution expressed by Prof

Berg, the fuliness of which was stated in the following terms:

‘However, bereavement counselling in and of itself cannot make up for
the loss of her mother and the loss of the relationships that Emily has
formed over the past year. A once-a week hourly session cannot counter
the trauma induced by the Josses she would have endured. It is the
equivalent of putting a small plaster on an open wound. This is a
particularly acute wound, as it could have been prevented by allowing

her to remain with her mother's family. 30

There is no suggestion on the evidence that the bereavement counselling will
be limited in the manner which Prof Berg suggests, or that it will not be offered
to Emily and the second applicantin as much as and for as long as they require
it, in order for it to be effective. | submit that it is evident from this that Prof Berg
was not saying that bereavement counselling would not assist at all. On the

contrary, her opinion was that it will assist both father and child, but she

30 SCA record p. 422
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cautioned that if it was offered on the limited basis that she referred to, it will be

of limited value.

59. | submit that there is a reasonable prospect that this Court on appeal will take

a different view of the matter than did the SCA.

This is not a determination of the merits of custody

60. The Hague Convention is predicated on the assumption that the abduction of a
child will generally be prejudicial to his or her welfare and that, in the vast
majority of cases, it will be in the best interests of the child to return him or her
to the state of habitual residence. The underlying premise is thus that the
authorities best placed to resolve the merits of a custody dispute are the courts
of the state of the child’s habitual residence and not the courts of the state to

which the child has been removed or in which the child is being retained.

61. | submit, with respect, that the effect of the judgement and order of the SCA is,
in essence, to award custody of Emily to the respondent consequent upon the
death of her mother after the latter's wrongful removal of the child from the UK,

in circumstances where the second applicant has:

61.1. Rights of custody under the Hague Convention, which include the rights
relating to the care of Emily and, in particular, the right to determine her

place of residence;?! and

31 Article 5(a)
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61.2. Rights of access to Emily under the Hague Convention, which include
the right to take Emily for a limited period of time to a place other than

the UK, her habitual state of residence.?

The respondent has no such rights to Emily.

This effect of the SCA’s judgement is inimical to the purpose of the Hague
Convention which is to is to ensure that, save in the exceptional cases provided
forin Articles 13 and 20, the best interests of a child whose custody is in dispute
should be considered by the appropriate court. It is contrary to the intention
and terms of the Convention when a court hearing an application under the
Convention to allow the proceedings to be converted into a custody

application.®®

The Convention seeks to ensure that custody issues are determined by the
court in the best position to do so by reason of the relationship between its
jurisdiction and the child. That court, which | submit is a court of competent
jurisdiction in the UK, will have access to the facts relevant to the determination

of custody.

The Convention also aims to prevent the wrongful circumvention of the
appropriate forum by the unilateral action of one parent. In addition, it is
intended to encourage comity between state parties to facilitate co-operation in

cases of child abduction across international borders. The Court has held that

32 Article 5(b)
33 Article 19 stipulates that sdecision under the Hague Convention concerning the return of the child
shall not be taken to be a determination on the merits of any custody issue.

=
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these purposes are important, and are consistent with the values endorsed by

any open and democratic society.®

In upholding the respondent’s defence under Article 13(b), the SCA placed
great reliance on the attachment theory as espoused by Prof Berg and Ms
Pettigrew in their reports. It is not disputed that Emily has attached to her aunt
in the space of time she has spent with her in South Africa. This is a natural
consequence of her proximity to her aunt, the time spent with her which led to
the occurrence of the process described by both experts in their reports as to

how a young child forms attachments.

| submit, however, that the SCA placed an overreliance on the attachments as
described in these expert reports, and by doing so elevated Emily's short-terms
interests above her interests in the long-term. There are reasonable prospects

that this Court, in an appeal to it, will take a different view on this aspect.

This Court has previously held that a South African court seized with an
application under the Convention is obliged to place in the balance the
desirability, in the interests of the child, of the appropriate court retaining its
jurisdiction, on the one hand, and the likelihood of undermining the best
interests of the child by ordering her or his return to the jurisdiction of that
court.? This Court, in grappling with the question of the balance between short-
and long-term best interests of the child in Hague proceedings, accepted as a

valid argument that one can envisage cases where, notwithstanding that a

34 Sonderup para [31]

35 gonderup v Tondelli and Another 2001(1) SA 1171, at para [35] \X‘h
/)
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child's long-term interests will be protected by the custody procedures in the
country of that child‘s habitual residence, the child's short-term interests may
not be met by immediate return, and that in such cases, the Convention might

require those short-term best interests to be overridden.®

69. | submit that there aré reasonable prospects that another court on appeal may

find that Emily’s long-terms

PRAYER

70.  Inthe light of above, the applicants respectfully pray foran order in terms

notice of motion to which this affidavit is attached.

ZAHID HASAN ABDULLA,

| certify that the deponent acknowledged to me that he knows and understands the
contents of this declaration, that he has no objection o taking the prescribed oath and

considers it binding on his conscience. Thus signed and sworn to before me at
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