IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Case Number: CCT................

In the matter between:

THE MINISTER OF JUSTICE AND

CONSTITUTIONAL DEVELOPMENT Applicant
and
MQABUKENI CHONCO AND 383 OTHERS Respondents

APPLICANT’S FOUNDING AFFIDAVIT

I, the undersigned

MENZI SIMELANE

do hereby make oath and state that:

1. I am the Director-General and accounting officer of the Department

of Justice and Constitutional Development (“the Department”) and



am duly authorised to make this affidavit on behalf of the

Applicant.

The facts stated in this affidavit are, unless I state the contrary or
the context indicates otherwise, within my personal knowledge and

belief, and are true and correct.

Where necessary I refer to information which I believe to be true
and correct and confirmed by the relevant officials within the

Department who bear direct knowledge of those matters.

Insofar as I deal with issues of law I do so in reliance on the advice
of the Applicant’s legal representatives, which advice I believe to be

true and correct.

This affidavit is filed in support of the Applicant’s application for
leave to appeal against the judgment and order of the Supreme
Court of Appeal which was handed down on 30 March 2009 and in
which that Court dismissed the Applicant’s appeal against the
findings and conclusions of His Lordship Mr Justice Seriti in the
Transvaal Provincial Division of the High Court. The grounds on
which the Applicant relies, and which grounds have been set out in

the Notice of Motion, will be elaborated upon in this affidavit.



The Respondents are either prisoners who are serving terms of
imprisonment, or are persons who at some point were prisoners
who served terms of imprisonment at various correctional facilities
in the country. They alleged in the founding affidavit filed in the
Transvaal Provincial Division of the High Court that, with the
assistance of the Inkatha Freedom Party, they directed applications
for presidential pardons to the President of the Republic of South
Africa (“the President”) in terms of section 84(2)(j) of the
Constitution of the Republic of South Africa, 1996 (“the

Constitution”).

I annex hereto for this Court’s ease of reference, the judgment of
Seriti J which was delivered in the Transvaal Provincial Division of
the High Court on the 7 February 2008, marked “MSCC 1”7. A
certified copy of the judgment in the Supreme Court of Appeal is
annexed hereto marked “MSCC 2”. Though the President was cited
as the Second Respondent in the High Court application, no relief
was sought against him. In the result he elected to abide the
decision of the Court, and consequently did not participate in the
appeal proceedings in the Supreme Court of Appeal. The interest
of the President has been rekindled though as a result of the far

reaching effect of the interpretation of the Supreme Court of Appeal



of the provisions of sections 84(2) (j) and 85(2)(e) of the

Constitution.

The judgment of the Supreme Court of Appeal clearly encroaches
on the President’s powers as Head of State. The Supreme Court of
Appeal’s judgment essentially creates new constitutional
obligations that are not found in the Constitution. More
pertinently, the manner in which the Supreme Court of Appeal has
interpreted the provisions of section 85(2)(e) of the Constitution,
denies this Court the opportunity of confirming the constitutional
validity of the President’s exercise of the powers conferred under
section 84(2)(j) of the Constitution, including the modality adopted
in his consideration of applications for pardon in terms of section
84(2)(j) of the Constitution. In the result, the Supreme Court of
Appeal has incorrectly determined the nature, content and extent
of the power to pardon offenders as provided for in section 84(2)(j)
of the Constitution. These matters are of grave concern to the
President, as evidenced in his affidavit which is annexed hereto

marked “MSCC3”.

In reviewing the history of this litigation, the essence of the
submissions of the Respondents herein was that the Applicant
was the assignee of the President and/or the delegated member of

the national executive on behalf of the President, and that she

4



10.

failed to exercise the constitutional obligation to process and to do
all the necessary, with due diligence and without delay, to enable
the President to exercise the powers to grant them a pardon, which
powers are conferred on him in terms of section 84(2)(j) of the
Constitution. I hasten to add that the allegation that the Applicant
was either the assignee or delegate of the President was abandoned
by the Respondents in their replying affidavit and in oral
argument, the Applicant having pointed out the fundamental flaw
of this proposition in her answering affidavit. The Respondents
then adopted the position that the functions performed by the
Applicant and the Department must, of necessity, derive from the
Constitution, albeit indirectly. The Respondents went on to
propose (erroneously, I submit) that the only way in which such
powers can be bestowed on the Applicant is if the President
bestows them as such for the purpose of assessing the merits of

the applications for pardon and giving him advice thereon.

The Respondents’ applications for pardon were not decided upon
by the President. The Applicant explained that the reason for the
delay was that, because of the alleged political nature of the
offences for which the Respondents had been incarcerated, there
was no established process or guideline within which these types

of pardon applications could readily be considered by the



11.

President. There were approximately 1118 applications for pardon
from allegedly political offenders. These applications included
those from the Respondents. Since there was no framework to deal
with this type of application, the former President established a
special process under the auspices of a Special Reference Group,
consisting of a member of each political party represented in the
National Assembly, for individuals convicted of offences they
believed were in pursuit of political objectives. This process was
designed to afford an opportunity for all allegedly political
offenders, including the Respondents. It is common cause that of
the 384 Respondents, 146 applied for pardon in the special

Process.

The High Court found that the Department was evaluating the
applications for pardon at the request of the President; and that
this request was in accordance with the law and had legal
consequences. That Court further held that if the request of the
President did not comply with the law, this ought to have been
pertinently pointed out in the answering affidavit. The justification
for these findings by the High Court was the failure to point out
the non compliance with the law, coupled with the fact that the
Department was in the process of carrying out the request of the

President. The Court concluded that the Applicant was exercising a



12.

public function and was bound to perform the said function

diligently and without delay.

The Supreme Court of Appeal confirmed the findings and

conclusions of the High Court. More specifically, the Supreme

Court of Appeal found

12.1

12.2

12.3

12.4

12.5

12.6

by implication, that there was a request by the President to
the Applicant to process the applications for pardon;

that this request was in accordance with the law and had
legal consequences;

that the Applicant had a constitutional obligation to process
and to do what was necessary to enable the President to
exercise the powers conferred on him by section 84(2)(j) of
the Constitution;

that the functions performed before the President takes a
decision to grant or refuse a pardon are executive functions;
that these executive functions fall within the ambit of the
normal executive functions conferred by the Constitution on
the executive and are therefore covered by section 85(2)(e) of
the Constitution;

that with respect to applications for pardon, the appropriate
department to perform these functions is the Department of

Justice and Constitutional Development;

7



13.

14.

15.

12.7 that the Minister’s failure to perform these functions was in

breach of section 92(3)(a) of the Constitution.

The provisions of the Constitution on which the above Courts
relied in concluding that there was a constitutional obligation on
the Applicant to process the applications for pardon to enable the
President to exercise the power to pardon in an informed manner
are sections 84(2)(j), 85(2)(e) 92(3) and, by implication, 237 of the
Constitution. In addition, sections 1(c) and 2 are relevant to this

application.

It is common cause that the power conferred on the President to
pardon or reprieve offenders and remit any fines, penalties or
forfeitures by section 84(2)(j) of the Constitution is an original
constitutional power that only the President can exercise; that the
President exercises that power at his discretion and that one of the
primary factors to which he might give due consideration is what

will best serve the public welfare.

The exercise of the power to pardon in terms of section 84(2)(j) of
the Constitution is not subject to the concurrence of the National
Executive nor is it subject to legislative control or prescription. It
follows that sections 85(2)(e) and 92(3) of the Constitution have no

relevance to the President’s exercise of the power to pardon.

8



16.

17.

The Constitution does not prescribe the process that the President
should adopt in considering and deciding upon applications for
pardon. Every applicant for a pardon has a right, or at the very
least a legitimate expectation, to have his or her application to be
considered, but there is no right to a pardon. The President must,
however, exercise the power to pardon in compliance with the
Constitution. Any abuse of power, irrational or arbitrary decision,
or one taken in bad faith is reviewable under the principle of
legality. In context, I am in agreement with the Supreme Court of
Appeal’s judgment that on the facts of this case, arguments based
on the Promotion of Administrative Justice Act 3 of 2000 (PAJA)

did not have to be considered.

Section 83(a) of the Constitution provides that the President is the
Head of State and Head of the National Executive, while section
84(1) of the Constitution provides that the President has the
powers entrusted by the Constitution and legislation, including
those powers necessary to perform the dual functions of Head of
State and Head of the National Executive. The entire process of
giving due consideration to an application for a pardon in terms of
section 84(2)(j) of the Constitution is a matter under the exclusive
control of the President, who in granting or refusing a pardon, acts

in his capacity as Head of State rather than as Head of the
9



18.

19.

National Executive. In its judgment the Supreme Court of Appeal
conflated these two distinct constitutionally ordained areas of
responsibility of the President. The Head of State functions refer by
and large to matters that lie, for good reason, within the exclusive
discretion of the President. The Head of the National Executive
powers, as provided for in section 85(1) and (2) of the Constitution
speak to the collective responsibilities of members of the National

Executive under the stewardship of the President.

Should there be a legal challenge to the process adopted by the
President to assist him in taking an informed decision on whether
to grant or refuse a pardon, (or for that matter appoint particular
persons as ambassadors, plenipotentiaries and diplomatic and
consular representatives, to use another example,) such challenge
must be directed to the President. Only the President can expedite
or amend the terms and conditions or qualifying criteria he has
decided to apply to a consideration of a request for a pardon in
terms of section 84(2)(j) (or appointment in terms of section 84(2)(i))
of the Constitution or the expedition with which such applications

are processed.

Executive authority as envisaged by section 85 of the Constitution
is a different source of power that is unrelated to the power

conferred under section 84(2)(j) of the Constitution. In terms of

10



20.

section 85(1), the executive authority of the Republic is vested in
the President. It is clear from the Constitution itself that the
exercise of executive authority in terms of Section 85 is a
collaborative venture in terms of which the President acts together
and collectively with other members of the National Executive.
Executive functions are defined in section 85 as including the
implementation of “national legislation except where the
Constitution or an act of Parliament provides otherwise”, the
development and implementation of national policy, co-ordinating
the functions of state departments and administrations; the
preparation and initiation of legislation and the performance of
“any other executive function provided for in the Constitution or

in national legislation” [My emphasis].

I am advised that Section 85(2)(e) does not give rise to a
constitutional obligation on the part of the Applicant in the
absence of an executive function provided for in the Constitution
or legislation. To illustrate the point, one such example of a
constitutional obligation on the Applicant that is provided for in
the Constitution is section 179(6) of the Constitution which
provides that the “...Cabinet member responsible for the
administration of justice must exercise final responsibility over the

prosecuting authority”.  Similar constitutionally ordained

11



21.

22.

responsibilities reside, by way of example, with the Minister of
Defence (section 201(1) of the Constitution) and the Minister of
Safety and Security (section 206(1) of the Constitution). No similar
provision exists anywhere in the Constitution with regard to the
Applicant’s processing of applications for pardon prior to the

President giving due consideration thereto.

[ am further advised that the pertinent issue for determination by
this Court is the interpretation of section 85(2)(e) of the
Constitution, i.e. the performance by the Applicant of any other
executive function provided for in the Constitution or in national
legislation. I am further advised that legal argument will be
advanced at the hearing of this application that the verification,
assessment and evaluation of applications for pardon in terms of
section 84(2)(j) of the Constitution, or what the Supreme Court of
Appeal preferred to call “preliminary executive functions because
they are steps required for laying the foundation for the ultimate
decision to be made by the President” do not constitute executive

functions provided for in the Constitution or in national legislation.

There has been an incorrect characterisation of these preliminary
steps by the Supreme Court of Appeal. I am advised that the

proposition that the evaluation and assessment that the

12



23.

Department made constitutes preliminary executive functions has
no basis in law or fact, nor does the proposition that “in cases
involving applications for pardon the appropriate department to
perform these functions is the department” (of Justice and

Constitutional Development).

In the main, each government department has a separate and
specialist policy responsibility. The scheme provided for in the
Constitution for the transfer or assignment of powers by the
President is as follows: The National Executive member who is the
executive authority for a department is assigned powers and
functions by the President in terms of section 91(2) of the
Constitution. It is on this basis that such members of the National
Executive take responsibility for the executive functions
enumerated in section 85(2) of the Constitution. This assignment
of functions is confirmed by section 92(1) of the Constitution which
provides that the “Deputy President and Ministers are responsible
for the powers and functions of the executive assigned to them by
the President’. Furthermore, section 92(2) provides that “Members
of the Cabinet are accountable collectively and individually to
Parliament for the exercises of their powers and the performance of

their functions”.

13



24,

25.

The Constitution has also made provision in sections 97 and 98
respectively for the transfer of functions by the President from one
member of the National Executive to another, as well as for the
temporary assignment of functions by the President in specified
circumstances. The transfer or assignment of functions as
provided for in the Constitution is a decision of the President
which has legal consequences. Section 101(1) of the Constitution
prescribes that if a decision by the President is to have legal
consequences, it must be in writing. In other words, the President
cannot take a decision that is to have legal consequences unless he
reduces that decision to writing. This provides certainty and clarity
as to, inter alia, what decision has been taken by the President,

when it was taken and its precise import.

The “request” that the High Court and the Supreme Court of
Appeal attributed to the President does not fit into the above
scheme because there never was a request. As I indicated earlier,
the issue was first raised in argument, reference being made to
what the President said in Parliament in September 2005. It was
on this unsubstantiated “evidence” that the High Court expressed
the view that “If the request of the State President did not comply
with the law, the deponent of the answering affidavit could have

said so in no uncertain terms. His failure to do so and the fact that
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26.

27.

the Department of Justice and Constitutional Development is in the
process of carrying out the request of the State President justifies the
conclusion that the State President’s request to the Minister has

legal consequences.”

In the proceedings in the High Court the founding affidavit
referred to an assignment or delegation of functions. In the
replying affidavit in the High Court, the Respondents stated that
“The exact way in which the President empowered and/or requested
First Respondent and her department to provide him with the
necessary advice, is to the Applicant unknown. The Constitution
only provides for assignment and/or delegation. If there exists
another way, such is to the Applicant unknown. Applicant avers that
he need not, in order to succeed in this application, show the exact
legal nature of the powers bestowed on First Respondent and/or her
department, by Second Respondent. On First Respondent’s own
version the assessment of the merits by her and/or her department
and the subsequent recommendations to the Second Respondent
constitutes an established practice. The factual existence of such

practice is accordingly common cause.”

[ am advised that the fundamental error of the High Court was to
overlook the fact that the proposition that the President had made

a request was raised for the first time during argument; that the

15



28.

Applicant had no opportunity to give a comprehensive answer to
that allegation, and that, in any event, the question of onus that
was coupled to this argument has no relevance in motion
proceedings. The Supreme Court of Appeal compounded this
fundamental error by failing to ensure that there was a factual
basis, consistent with the provisions of section 101(1) of the
Constitution, for this conclusion by the High Court. Rule 6(5)(g) of
the Uniform Rules of Court provides that any disputes of fact that
arise in motion proceedings (onus then becoming a pertinent
issue), ought to be referred to oral evidence. The basis on which
both the High Court and the Supreme Court of Appeal arrived at
the conclusion that there was a “request” by the President is thus

flawed.

What ought to have been done by the Respondents was that they
ought to have sought relief against the President as the only
person with constitutional authority to consider and take a
decision on their applications for a pardon. I am advised that legal
argument will be advanced at the hearing of this application that
the Respondents’ remedy does not lie in the imposition of a new
constitutional obligation on members of the National Executive
who assist the President in various ways in the absence of a

written request as envisaged in section 101(1) of the Constitution.

16



29.

30.

Such imposition would lead to uncertainty as to when such duty
arises and what its precise nature is. In any event, a Court would
be hard pressed to determine the rationality underpinning the
imposition of such constitutional obligation where there is no clear
relationship between the obligation and a provision in the
Constitution or legislation as envisaged in section 85(2)(e) of the

Constitution.

It is common cause that the special dispensation process initiated
by the former President, mentioned in paragraph 10, above, sought
to address the challenges that the Applicant faced in the
assessment and evaluation of the applications for pardon by some
of the Respondents and other applicants. That process, which is to
make recommendations to the President on the applications that
were submitted to the Reference Group that was appointed to

assist the President, is close to conclusion.

In conclusion, it is my understanding that the principle of legality
applies to any exercise of public power. | am advised that, to the
extent that it might become necessary, legal argument will be
advanced at the hearing of this matter confirming the threshold

standards of consistency, rationality, avoidance of abuse of power,

17



31.

32.

33.

bona fides and so forth that are applied in matters where

compliance with the principle of legality is in issue.

[ am further advised that in this particular matter the crisp
question is whether, given the nature of the section 84(2)(j)
constitutional power of the President, and given both its historical
context and its location within the constitutional framework,
section 85(2)(e) of the Constitution creates or imposes a
constitutional or legal obligation on the Applicant to process
requests for pardon on behalf of the President where there has
been no written request as envisaged by section 101(1) of the

Constitution or any statute imposing such an obligation.

The questions raised in this appeal are questions of substance in
which the ruling of this Court is desirable. These matters have
been adequately ventilated in the earlier court proceedings. This
Court can dispose of them without having to refer the case back to
the Supreme Court of Appeal or the High Court for further

evidence.

Finally, this case is a matter of great public importance, and one of
particular import to the National Executive as it will assist in

defining the parameters of the individual powers and obligations of

18



a member of the National Executive and the collective decision-

making powers of the National Executive, including the President.

34. In the premises, I pray that the Court grant the Applicant leave to
appeal against the judgment of the Supreme Court of Appeal as

prayed for in the Notice of Motion.

DEPONENT
THUS SIGNED AND SWORN to before me at on
this the day of April 2009, by the Deponent, he having

acknowledged that he knows and understands the contents of this
affidavit, that he has no objection to taking the prescribed oath and

considers same to be binding on his conscience.

COMMISSIONER OF OATHS
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