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I, the undersigned,

PHILLIPA RAFFERTY

do hereby make oath and declare as follows:

1

| am the Group Executive Legal and Regulatory of eMedia Investments (Pty)
Ltd., the holding company of the applicant, e.tv (Pty) Ltd. (“e.tv”). | am duly

authorised to depose to this affidavit on e.tv’s behalf.

The facts contained in this affidavit are true and correct and fall within my
personal knowledge, unless otherwise indicated or apparent from the context.
To the extent that | rely on information provided to me by others, | believe
such information to be correct and | ask for same to be admitted. Any legal
submissions are made on the advice of e.tv's legal representatives, which

advice | believe to be correct.

SUMMARY OF THIS APPLICATION: URGENT DIRECT APPEAL TO PROTECT

THE RIGHTS OF MILLIONS OF INDIGENT SOUTH AFRICANS

This is an urgent direct appeal to this Court against the High Court’s dismissal
of an urgent application instituted by e.tv. The central issue in this case is the
constitutional rights of millions of indigent and vuinerable South Africans who
are reliant on analogue television broadcasting to access news, information
and entertainment. These millions of South Africans are imminently to have

their televisions signals cut off through a precipitous and unlawful analogue



switch-off (“ASQ") by the Minister of Communications and Digital
Technologies (“Minister”) in violation of their constitutional rights. This has
oceurred in circumstances where the Minister has failed to comply with her
constitutional obligations and has not justified this significant and widespread
violation of rights, and has taken the decision to switch-off analogue
transmission in @ manner which is procedurally and substantively unfair. This
renders the Minister's ASO determination constitutionally invalid, and

requiring just and equitable relief.

4 e.tv seeks to directly appeal to this Court on an urgent basis, to require the
Minister to comply with her constitutional obligations to respect, protect,
promote and fulfil the rights in the Bill of Rights, and for the protection of these
millions of South Africans and to protect e.tv's own rights, as set out in the

founding papers in the High Court.

5 In brief, e.tv asserts that the Minister bears an obligation under section 7(2)
of the Constitution not to retrogressively deprive South Africans of rights that
they have previously enjoyed, including the right to receive information, a
component of the right to freedom of expression (guaranteed and protected

in terms of section 16)." This obligation is heightened in the circumstances of

1 See South African National Defence Union v Minister of Defence and Another 1999 (4) SA 469
(CC) at para 7: S v Mamabolo (e.tv and Others Intervening) 2001 (3) SA 409 (CC) at para 37; and
Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 (CC)
at paras 25-30. See also the minority judgment of Mokgoro J in Case and Ancther v Minister of
Safety and Security and Others; Curtis v Minister of Safety and Security and Others 1986 (3) SA
617 {(CC) at paras 25-27:

“But my freedom of expression is impoverished indeed if it does not embrace also my right fo
receive, hold and consume expressions transmitted by others, Firstly, my right to express myself is
severely impaired if others' rights to hear my speech are not protected. And secondly, my own right
to freedom of expression includes as a necessary corollary the right to be exposed to inputs from



this case where the Minister has, for nearly a decade, made repeated, serious
promises that those who are reliant on analogue broadcasting and who do
not have the means to self-migrate to a digital television or decoder will be
provided with a government-sponsored set-top box, to ensure that they are
not left in the dark come ASO. Remarkably, the High Court chose to ignore
a majority decision of this Court dealing with the binding effect of such
promises — expressly choosing to reject the majority views of this Court in

favour of the minority.

6 Despite these constitutional obligations, and despite the public promises of
various successive Ministers, the Minister on 28 February 2022 gazetted an
ASO date of 31 March 2022 that would leave millions of indigent South

Africans without access to television broadcasting.

7 On the Minister's own version, based on her Department's assessment of
what the Minister averred were the most reliable statistics available, there are
at least 3.75 million indigent households that may be eligible for government
assistance. Of those, only 660 661 households had received set top boxes
as at 10 March 2022. The rest — some 3.1 million households or 10.23

million people? — face a blackout as at the date of ASQ.:

others that will inform, condition and ultimately shape my own expression. Thus, a law which
deprives willing persons of the right to be exposed io the expression of others gravely offends
constitutionally protected freedoms both of the speaker and of the would-be recipients.”

? The StatsSA data records that there are on average 3.3 people per household in South Africa.

3 The Minister went on at the hearing to undertake to at ieast install a further 610 000 boxes before
ASO {which at that stage was just two weeks away); however, the High Court did not consider the
Minister's promises feasible. Accordingly, the Court ordered her to do so by the extended ASO
date of 30 June 2022, Even assuming that the Minister's undertaking will be effected (which we
dispute on her cwn evidence of the rate of roilout), 8 million people will be left behind.
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e.tv approached the High Court on an urgent basis to ensure that these
millions of South Africans, who are reliant on the Government to “digitally
migrate” them, and who have been promised the necessary social assistance
(in the form of Government-provided set-top-boxes (“STBs") to access digital
television) are not to be left behind, while the wealthier members of society

migrate into a new digital future.

The digital migration process, which will be concluded on the ASO date, is,
as the Government’s own Digital Broadcasting Policy recognises, the process
of migrating our nation and its people to the devices that will allow them to
access digital television, once analogue television is switch-off. A key
component of that process is ensuring that indigent South Africans — who
cannot afford to “self-migrate” by buying expensive televisions or data
services from mobile operators — are provided with the means through STBs
to continue watching the news, sport and entertainment on their analogue

televisions.

etv argued that the Minister's actions are plainly unconstitutional,

unreasonable, irrational, and unfair:

10.1 The Minister failed to consult properly with it or the public in relation to
both the date for analogue switch-off, proclaimed on 28 February 2022
as being 30 March 2022, and the belated announcement on 6 October
2021 to impose an early cut-off date of 31 October 2021 for the indigent

to register for Government installed set top boxes - which the



Government has repeatedly committed to provide to alf indigent

households.

10.2 The cut-off date for registration was imposed with no more than three
weeks’ notice (and for the majority of beneficiaries much less, if any
nhotice), with the predictable resuit that literally millions did not register

in time.

10.3 The result of this unilaterally and precipitously imposed deadline is that
less than one third of households who qualify for the critical set top
boxes (being 1.2 million out of 3.75 million) would be provided with a
STB.4 And even for those who had made the deadline, as at 10 March
2021, just three weeks before the ASO deadline, the Minister
begrudgingly (only after the first day’s full argument) indicated to the
Court that she had installed only 660 661 boxes — little more than half
of the number required for the registered households alone (ignoring
the late registered households and the remaining millions of indigent

South Africans).

11 e.tv's application was supported by Media Monitoring Africa and SOS Support
Public Broadcasting (‘MMA and $OS"), public interest NGOs, who intervened
in the application in the public interest and placed evidence before the court
regarding the unconscionable impact that an unreasonably imposed switch-

off would have on the rights of the affected South Africans.

4 Minister's answering affidavit, paras 256-259,



12 The High Court (per Acting Justice Msimang, Acting Justice Lukhaimane and
Acting Justice Le Roux) dismissed e.tv's application (order 2) and ordered

e.tv to pay costs (order 8). A copy of the judgment is annexed marked “CC1",

13 For the reasons discussed below, e.tv seeks leave to appeal against the
dismissal of its application, including its application to adduce further evidence

(order 2), and the order that it pay costs (order 6).

14 In dismissing the application, the High Court found that millions of South
Africans who will lose access to television broadcasting entirely have “no
standing” to challenge the decision.® But the Court then went on to accept
that there was a potential risk to rights posed by the Minister's insistence on
31 March as the hard switch off date. The Court thus felt moved to grant a
three-month extension of the ASO date (till 30 June 2022) because it was
clear that the Government had not adequately catered for even those indigent
households who had managed to register for set-top boxes before the artificial

cut-off imposed by the Minister on almost no notice.

15 But its concern was limited to those that had managed to register on time, as
reflected in its extension of the ASO date. The rest of its judgment reflects a
refusal to deal at all with the main thrust of the argument of the applicants
(e.tv and the intervenors) that the Minister's decision and promulgation of the
ASO date constituted a breach of section 7(2) of the Constitution and an

impermissible and unjustifiable refrogressive deprivation of rights. Nota word

5 Judgment, para 56.
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is said about this central feature of e.tv's case, and which part of the case was

firmly supported by MMA and SOS.

The effect of the judgment is that the Minister's ASO proclamation is
effectively suspended for three months, but that the unlawfulness of the
proclamation remains. Indeed, the extension is simply intended to allow the
Minister time to install set-top boxes for those who registered by 31 October
2021 (a date selected without consultation and on no proper notice). The 30
June 2022 date is similarly arbitrary: it was not proposed by any of the parties,
but selected by the Court in circumstances where, as | explain below, there is
no evidence that the Minister will be able to meet the deadline (and what

evidence there is, suggests she cannot come close to meeting it).

The judgment expressly ensures that all other indigent South Africans who
rely on analogue television, in the millions, will be cut off and lose access
come 30 June 2022. This includes at least over 260 000 households
(representing over 800 000 South Africans) that registered between 31
October and 10 March 2022, since the judgment only requires them to be
provided with STBs three months after the extended ASO date of 30 June
2022. And it extends to many millions more -- some 3.1 million houséhoids

or 10.23 million people —who are clearly indigent and who have not registered

under the Minister's deadline of 31 October 2021.

In reaching this decision, as | demonstrate below, the High Court ignored, or
refused to apply, the binding and applicable authority of this Court in refation

to the state’s constitutional duties, including the duty to respect, promote and
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fulfit the constitutional rights, to justify any limitation of those rights, and to

fulfil promises lawfully and seriously made.

In the circumstances, the High Court's judgment justifies the urgent attention
and correction of this Court. This must occur prior to 30 June 2022, to

vouchsafe the right of millions of indigent South Africans.

It is therefore necessary and in the interests of justice for this Court urgently
and finally to determine the appeal, as the ultimate guardian of the
Constitution and the rights enshrined therein. Indeed, the effect of the High
Court judgment, if left unchallenged, is to give a judicial imprimatur to the
switch-off on 30 June 2021 that will retrogressively leave millions of South
Africans who currently access television broadcasting through analogue

means without access to television.

e.tv seeks to have this wrong corrected by this Court, and to ensure that the
Minister complies with her constitutional obligations to conduct a lawful ASO
process, to provide set-top boxes to those who require them prior to switch-
off, to protect vulnerable and indigent South Africans against retrogressive
violations to their rights, and properly and transparently to account to the

country and the Court about the steps taken to fulfil those obligations.

The tisk to millions of people is not only highlighted by MMA and SOS
alongside e.tv. Itis also the concern of the SABC, a respondent in this very
matter. Indeed, after the High Court hearing, but before judgment, the public

broadcaster, SABC, issued a public media statement. While the High Court
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erred in refusing to admit it, the SABC's statement highlights the significant
constitutional issues at stake, the material threat to the rights of millions of
indigent South Africans, and the need for the transparent accounting by the
Minister. The SABC felt compelled to challenge the Minister publicly,

recording that:

“The SABC believes that the extension of the ASO timetable will ensure that
no South African is left behind or denied access to Free-To-Alr television
and public television services. The plan to switch off all ATV fransmitters by
31 March 2022, despite the slow progress of STB registrations and
installations. presents an unsustainable risk to the rights of millions of
indigent households.... A premature switch-off will deprive millions of
people from important public television services. ... As at February
2022 only 165.000 STBS out of the 2.9m indigent households (5.7%) had
been installed in the four outstanding provinces. This number is simply
too low for the SABC’s ATV services to be switched off in the four
largest provinces, at this stage. The SABC engages with the Digital
Migration Project mindful of its_inescapable constitutional and legal
obligations to the people of South Africa. The corporation will do everything
possible within the Intergovernmental Relations Framework and the law to
safeguard its interests and protect the rights of every citizen to access
public television services.”

These are the words of an organ of state, not e.tv, MMA or SOS. 1t too sees

the “unsustainable risk to the rights of millions of indigent households”, the

“inescapable constitutional and legal obligations to the people of South

Africa”, and the need to “protect the rights of every citizen to access public

television services”. The fact that it felt compelled to express these concerns

publicly, demonstrates the significant constitutional and public importance of

this case, and the urgency.

6 After the application to adduce this evidence was lodged, e.tv's attorneys became aware that in
MMA and SOS's separate application to place this information before the High Court, the SABC
issued a letter in which it indicated that it did not wish to become involved in these proceedings. No
such letter has to date been received by e.tv's attorneys.
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This country finds itself at a watershed moment with the move to digital
television. That process has been rushed and mismanaged, in a way that
threatens to violate the rights of millions of poor South Africa. The High Court
has, with respect, ignored these severe and unjustified consequences. Given
that the ASO date is now imminent (having merely been pushed out till 30
June 2022, but with the Minister flouting her obligations, refusing to accept
duties of candour or consuitation, and with no realistic possibility (on her own
evidence) to ensure that millions are not left behind, it is essential that this
Court as the ultimate guardian of the Constitution, and final arbiter, urgently

determines this matter.
In what follows, | address:

25.1 the parties;

252 the background to the application —the stalled digital migration process

and the precipitous rush to completion;

253 the interests of justice and prospects of success ~ in addressing these
| will set out e.tv's grounds of appeal and the appropriate constitutional

relief that the High Court should have granted;
25.4 the need for a direct appeal to this Court,

255 urgency, and the conditional leave to appeal application to the SCA that
will be instituted out of an abundance of caution, should this Court

refuse leave to appeal.
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PARTIES
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The Applicant is e.tv, with its principal place of business at 5 Summit Road,
Dunkeld West, Johannesburg. e.tvis South Africa’s biggest independent and
free-to-air television channel and the only non-state broadcaster of free-to-air
television news in South Africa. Established in 1998, e.tv is the most viewed

English television channel in South Aftica.

The First Respondent is the MINISTER OF COMMUNICATIONS AND
DIGITAL TECHNOLOGIES (‘Minister”). The Minister is cited in the
application as the responsible Minister under the Electronic Communications
Act 36 of 2005 (*ECA") and because she is the custodian of the digital
migration process, which forms the subject of this application. Itis the Minister
who took the ultimate decision regarding the digital migration process and
who gazetted the date for analogue switch-off, originally as 31 March 2022
(subsequently extended by the High Court to 30 June 2022). The Minister's

offices are at iParioli Office Park, 1166 Park Street, Hatfield, Pretoria.

The Second Respondent is the INDEPENDENT COMMUNICATIONS
AUTHORITY OF SOUTH AFRICA (“/CASA" or “the Authority”), established
in terms of section 3(1) of the Independent Communications Authority of
South Africa Act 13 of 2000 (ICASA Act). Its registered offices are at 350

Witch-Hazel Ave, Eco- Park Estate, Centurion.

The Third Respondent is the CHAIRPERSON OF ICASA, with his principal

place of business at 350 Witch-Hazel Ave, Eco-Park Estate, Centurion.
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1 will refer to the Second and Third Respondents collectively as "/{CASA".

The Fourth Respondent is the NATIONAL ASSOCIATION OF
BROADCASTERS (“NAB"), a voluntary association with its principal place of
business at 410 Jan Smuts Avenue, Burnside I[sland Office Park, Building No

8, Ground Floor, Craighall, Randburg.

The Fifth Respondent is the SOUTH AFRICAN BROADCASTING
CORPORATION LIMITED (“SABC?). The SABC is a public company with
limited liability and incorporated in terms of the company laws of South Africa,
and the Broadcasting Act 4 of 1999. The SABC's main place of business is
at Broadcasting Centre, Henley Road, Auckland Park, Johannesburg. The

SABC is a public free-to-air terrestrial television broadcaster.

The Sixth Respondent is VODACOM (PTY) LIMITED (“Vodacon?’). Vodacom
is a private company, registered and incorporated in accordance with the
company laws of South Africa. Vodacom's registered office and place of
business is at Vodacom Corporate Park, 082 Vodacom Boulevard, Voda
Valley, Midrand, Gauteng. By all measures, ie. network capacity,
subscribers, and gross revenue, it is the largest of all the mobile operators. It
commands more than 50% of gross revenues in this market and is the

dominant cellular provider in South Africa.

The Seventh Respondent is MTN (PTY) LIMITED (“MTN"). MTN is a private
company, registered and incorporated in accordance with the company laws

of South Africa. MTN's registered office and place of business is at 216 14th
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Avenue, Fairland, Roodeport, Gauteng. MTN is the second largest mobile
operator by revenue, subscribers, and network capacity. Together, Vodacom
and MTN command over 76% of the subscribers in this market and over 78%
of the annual gross revenues in the mobile market. The mobile market is thus

characterised as effectively being a duopoly.

The Eighth Respondent is CELL C (PTY) LIMITED ("Celi C"), a private
company, registered and incorporated in accordance with the company laws
of South Africa. Cell C's registered office and place of business is at Waterfall

Campus, corner Maxwell Drive and Pretoria Main Road, Buccleuch, Gauteng.

The Ninth Respondent is TELKOM SA SOC LIMITED (*Telkom"). Telkom is
a company registered in terms of the company laws of South Africa, with its
registered address at Highveld Technical Park, 61 Oak Avenue, Centurion,

Gauteng.

The Tenth Respondent is WIRELESS BUSINESS SOLUTIONS (PTY)
LIMITED T/A RAIN (“Rain’). Rain is a private company, registered and
incorporated in accordance with the company laws of South Africa. Rain's
place of business is at The Main Straight 392 Main Road, Block D, Bryanston,

Sandton.

The Eleventh Respondent is LIQUID TELECOMMUNICATIONS SOUTH
AFRICA (PTY) LIMITED (‘Liquic’). Liquid's registered office and place of

business is at 401 Old Pretoria Main Road, Midrand, Gauteng.
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The Twelfth Respondent is SENTECH SOC LIMITED ("Sentech”), a state-
owned company offering digital content delivery services to public and
commercial entities, with its main place of business situated at Sender
Technology Park, Octave Road, Honeydew, Gauteng. Sentech was cited in
the High Court application given that it is the entity responsible for giving effect
to analogue switch-off by turning off the analogue transmitters, and given that
there is an extant contract between e.tv and Sentech in ferms of which
Sentech broadcasts e.tv's television programmes through its analogue

transmitters.

The Thirteenth Respondent is MEDIA MONITORING AFRICA ("MMA"), a
non-profit organisation with its principal place of business at Suite 2, Art
Centre, 22 Fourth Avenue (Corner Fourth Avenue and Sixth Street),

Parkhurst, Johannesburg.

The Fourteenth Respondent is SOS SUPPORT PUBLIC BROADCASTING
(*S0S"), a non-profit organisation with its principal place of business at Suite
3. Art Centre, 22 Fourth Avenue (Corner Fourth Avenue and Sixth Street),

Parkhurst, Johannesburg.

The Thirteenth and Fourteenth Respondents intervened in the proceedings
brought by e.tv and were joined as the Second and Third Applicants before

the High Court.
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Of the other respondents, only the Minister, ICASA, and Vodacom
participated in the proceedings before the High Court, opposing the relief

sought by e.tv and MMA.

THE DIGITAL MIGRATION PROCESS

44

45

46

In simple terms, digital migration is a process of moving (migrating) from the
use of analogue forms of broadcasting to digital ones. At the end of the digital
migration process, which terminates on the analogue switch off date, all
analogue television broadcasting will cease. When this occurs, e.tv's current
allocation of the necessary anatogue frequency spectrum for its analogue
broadcasting will come to an end. There wili be no more analogue broadcasts

of e.tv’s channel, SABC, local community television, or any other channels.”

The process of digital migration commenced some 14 years ago in 2006. The
original aim was for the process to be completed in 2011, but the programme
suffered what the Minister decried as “serious sethacks”. In 2016, the “dual
illumination period’ commenced, which entails the simultaneous analogue
and digital broadcasting of existing television channels on a simulcast basis,
however, thereafter the process of digital migration once again ground to a

halt until early 2021.

Currently 36% of the television audience in South Africa (over 5 million

households), who are mostly indigent and reliant on Government to provide

7 Digital Migration Regulations, GN 1070 in GG 36000 of 14 December 2012.
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them with set-top boxes, still access television solely through analogue
broadcasting, and cannot “self-migrate” because of their socio-economic
status. It is because of that reality, that Government has accepted an

obligation to assist them.

Public promises of set top boxes throughout the digital migration process

47

48

Throughout the 16-year process of digital migration, the Government and the
various incumbent Ministers have had to face the fact that many millions of
South Africans cannot afford to migrate to digital, without social assistance.
In other words, without Government assistance they would be deprived of
their existing access to all broadcasting. For that reason, the Government
repeatedly and publicly committed to the provision of set-top boxes (or other
means of accessing digital broadcasts) for those who are reliant on analogue
broadcasting and cannot afford to self-migrate, and to do so before the

analogue switch off takes place.

These promises are contained in:

481 The 2008 Broadcasting Digital Migration Policy;

48.2 The 2012 amendment to the Digital Migration Policy;

48.3 The 2015 amendment to the Digital Migration Policy (I note that the
High Court erred in holding that in the Digital Migration Policy, as

amended in 2015, “no commitment was made with (sic) the provision
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of STBs".& But the Court is clearly wrong: the Digital Migration Policy,

as amended in 2015, continued to retain the promise that:

“2 1.4 Government has decided, as a matter of policy, to consider
finding the means to make STBs affordable and available fo the
poorest TV-owning households. This support by Govemment should
be seen as part of its commitment to bridging the digital divide in
South Africa. The Government has therefore decided, as mandated
by section 88(1)(a) of the Electronics Communications Act (ECA), to
subsidise poor TV households through the Universal Setvice and
Access Fund (USAF).”8)

48.4 Various public announcements by the Minister, in which it has been
confirmed that the Government will provide set top boxes to those
households that are dependent on social grants or earning R3500 per
month or less (which Government's own publicly announced estimates
put at 3.75 million households), including as recently as 5 October 2021

where the Minister recorded:

“2.1  The government undertook to assist beneficiary
households (households earning total salary of less than
R3500 per month) with installation of set-top-boxes to ensure
universal migration. The process of registering beneficiary
households to be supported commenced in 2015 and to date
1.184 million qualifying households have been registered out
of an estimated 3.75 million qualifying households (as per
StatsSA 2018 data).”

And further:

“41 To give effect to a successful Digital Migration and
Analogue Switch-off, we have to ensure that everyone who
needs to migrate from analogue to digital is ready to do so and
are not negatively affected by the Switch-Over from Analogue
to digital.”

8 Judgment para 42.

9 Broadcasting Digital Migration Palicy Published under GN 958 in GG 31408 of 8§ September 2008,
as amended by GN 97 in GG 35014 of 7 February 2012, as amended by GN 232 in GG 38583 of
18 March 2015. Emphasis added.
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On oath before the High Court where the Minister indicated her
intention to “ensure that all qualifying households receive STBs” and

that government “wilf not be leaving any South Africans behind"; and

On oath before this Court in Electronic Media Network Limited with
this Court recording “Set fop boxes will be required for the foreseeable
future until television sets with the technology to unscramble digital
signals are accessible to all. These boxes will thus be needed by
the financially under resourced, for as long as television sets with

signal unscrambling capabilities are beyond reach.™°

The 6 October 2021 scramble — register in three weeks or be left behind

49  After years of inaction about the digital migration process, on 6 October 2021,

the Minister made two announcements out of the blue:

49.1

First, that a cut-off date for the registration for set-top boxes which the
Government had promised to provide to indigent viewers of analogue
television, would now be imposed, and that this cut-off date was set for
three weeks later, at 31 October 2021 (the STB registration cut-off
date). This meant that any person who failed to register by 31 October

2021, would not receive a set-top box or means to access digital

television prior to the switch-off date;

10 Electronic Media Network Limited and Others v e.tv (Pty) Limited and Others [2017] ZACC 17,
2017 () BCLR 1108 (CC) (8 June 2017) para 9, emphasis added.

o

Q:g\_.
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49.2 Second, that the analogue switch-off date was planned for 31 March
2022. This was followed by a proclamation in the Government Gazette

on 28 February 2022 of the 31 March 2022 ASQO date.

The Minister did not consult the public on either of these dates. MMA and
SOS confirm that they too were never consulted, despite the fact that they are
obviously public interest organisations that have special expertise in this field
and well known to the Minister and the Department as being involved in the
digital migration process. In particular, there was no attempt to consult with
members of the public reliant on Government providing them with STBs, as
to the fact that the STBs provision, which had been stalled for years, now
would effectively be reinvigorated overnight and would, for the first time, have
a registration cut-off date imposed that would result in them losing access to

their own felevisions.

The simple point is this: digital migration can and should happen. But it must
happen in a constitutionally complaint and appropriate manner. That requires
that Government take reasonable steps to provide set top boxes to access
digital television as per its own promises to the public, rather than imposing a
hard and cynically short deadline which had the obvious result of leaving
many millions of people behind. Reasonable efforts were required to ensure
that vulnerable South Africans are digitally migrated — and that is what
Government repeatedly over years promised to do, what e.tv seeks in its
appeal to hold Government to, and what this Court's jurisprudence around

section 7 of the Constitution affirms.
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THE INTERESTS OF JUSTICE AND PROSPECTS OF SUCCESS

52

53

This is a constitutional matter, as the High Court judgment recognised. There
is no debate that the matters in dispute in the appeal are constitutional issues.
The central question in this appeal is whether the Minister's exercise of public
power in relation to the determination of the analogue switch-off date, is
constitutionally compliant, or whether as e.tv contends it is unconstitutional
and violates and threatens the fundamental rights (in particular the right to
freedom of expression) of millions of South Africans. Linked to this is the
question of what the appropriate, just and equitable relief is required in terms
of sections 38 and 172 of the Constitution, if e.tv, MMA and SOS are correct.
Moreover, the issues are of great constitutional and public impertance, both
to the parties and to the South African public more broadly. Central to this
matter are the fundamental rights of substantial numbers of the poor and

vulnerable in our society.

In this section of the affidavit, | demonstrate that the fundamental flaws in the
High Court judgment (which constitute e.tv's grounds of appeal) show that
there are both good prospects of success before this Court, and that it is in

the interests of justice for leave to appeal to be granted to this Court.



22
Constitutional duties — ignored entirely

54 e.tv's application was founded on five constitutional duties which rest on the
Minister as an organ of state, and which had to be taken into account by the

Minister when determining the ASO date:"!

54.1 The first duty is the duty in section 7(2) of the Constitution to respect,

protect, promote and fulfil the rights in the Bill of Rights.*

54.1.1 The obligation to “respect’ rights prohibits all organs of state
from interfering with or violating any constitutional right unless
that interference can be justified in terms of section 36(1) of

the Constitution — the limitations clause. '’

54,12 Moreover, section 7(2) also places a positive obligation on

government, for section 7(2)'s “obligation goes beyond a mere

negative obligation not to act in a manner that would infringe

or restrict a right. Rather, it entails positive duties on the State

to take deliberate, reasonable measures to give effect to alf of

the fundamental rights contained in the Bill of Rights."!*

54.2 The Minister's second duty is to observe the basic values and principles

governing public administration;'®

11 These were set out by e.tv in Oral Argument and in a document entitled "e.tv's References to Cral
Argument’ which was filed before the hearing, and to which extensive reference was made by Mr
Mareus SC and Mr du Plessis SC, who appeared for e tv, in argument.

12 Section 7(2) of the Constitution.

13 Mlungwana v S 2019 (1) BCLR 88 (CC); 2019 (1) SACR 429 (CC) para 42.

14 Glenister v The President of the Republic of South Africa and Others 2011 (3) SA 347 (CC) para
102 (minority), read with paras 177, 178, and 189 (majority). See aiso Rail Commuters Action Group
v Transnet Ltd t/a Metrorail 2005 (2} SA 359 (CC) (Metrorail) paras 66 to 72.

15 Section 195 of the Constitution; Van der Merwe and Another v Taylor 2008 (1) SA 1 (CC) at paras
71-72.
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543 The third duty resting on the Minister is to lead by example;'®
54.4 The fourth duty is the requirement to be candid in litigation;'” and

545 The fifth duty is the duty on the Minister to honour undertakings, lawfully

and seriously made. "8

55 The High Court completely failed to deal with any of these obligations, and
implications thereof, for the constitutionality of the Minister’s conduct. Despite
the application having been argued over two days, and all parties having filed
extensive heads of argument on the issues, the High Court did not in its
judgment refer to any of the authorities that the applicants (e.tv and MMA and
SOS) had relied upon, save for its incorrect and inappropriate reference to
the KZN case (where, as | set out below, the High Court stridently held that
the majority of this Court had got it wrong and impermissibly elected to rely
on the separate minority view of Froneman J), and a passing reference fo

Scalabrini®

56 In Barnard Labuschagne Inc, this Court recently had occasion to criticise a
High Court that failed to take into account relevant authorities and principles

that had been drawn to its attention.?® This Court stated: “Since all the

16 \/an der Merwe (supra) at para 71; Mohamed and Another v President of the Republic of South
Africa and others 20071 {3) SA 893 (CC) at para 68.

17 Public Protector v South African Reserve Bank 2019 (8) SA 253 (CC) at para 156; MEC for Heaith,
Eastern Cape and Another v Kirland Investments (Pty) Ltd t/a Eye & Lazer Institute 2014 (3} SA
481 (CC) at para 82,

18 KwaZulu-Natal Joint Liaison Committee v MEC for Education, KwaZulu-Natal 2013 (4} SA 262
(CC) (including para 37)

18 Minister of Home Affairs and Others v Scalabrini Centre, Cape Town and Others 2013 (8) SA 421
(SCA) para 72

20 Barnard Labuschagne Incorporated v South African Revenue Service and Another [2022] ZACC
8 at para 29
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relevant authorities were drawn to the High Courf's attention, it is
unacceptable that it did not discuss them and either follow them or explain
why it thought they were distinguishable.” As in Barnard Labuschagne, the
High Court in these proceedings neither discussed the authorities relied upon

by e.tv; nor did it explain why it thought they were distinguishable.

The High Court's failure to consider the five constitutional principles relied
upon by e.tv, and to apply (or distinguish) the authorities is, respectfully,
telling. Had those duties properly been considered and applied, it is submitted

that the High Court could not have reached the conclusion that it did.

In relation to the first duty, the High Court judgment does not mention section
7(2) of the Constitution — either in relation to the positive obligations on the
Minister or the negative obligations not to take steps that infringe rights which
are currently enjoyed. Nor does the judgment deal at all with the limitations
clause. Section 36 is not mentioned. Nor does the judgment acknowledge
the fact that retrogressively depriving the public of the past enjoyment of a
right, including socio-economic rights 2! or in the present matter, access to
public broadcasting, will be unconstitutional, unless it can be justified by the
Minister under section 36 of the Constitution (the limitation would have to be

in terms of a law of general application and be reasonable and justifiable).

21 Jaftha v Schoeman, Van Rooyen v Stoltz 2005 (2) SA 140 (CC) (Jaftha) para 34, emphasis
added.
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The High Court did not apply the test in Metrorail?? concerning the
“reasonableness’ of the Minister's steps, even in circumstances where the
Minister had on oath before the High Court admitted that she was bound by
the requirements of section 7(2). In failing to apply section 7(2), the High
Court respectfully viewed the application before it through the wrong lens, and
not through the lens of the Constitution, through which the issues are properly

situated.

Had the Court done so, and had regard to the interlocking constitutional duties
placed on the Minister, or considered the undisputed facts before it, it would
have been evident that the Minister's conduct in determining the ASO date

was unreasonable, and could not be justified. In summary:

60.1 The Government promises to provide STBs to all indigent South Africa

households that required them (which it itself estimates to be 3.75

million households), was no mere discretionary gift of government

largess, it was constitutionally necessary, because pursuant to section
7(2) of the Constitution, the Government rightly accepted that it could
not remove millions of indigent South African’s access to analogue
broadcasting unless it provided them with the means to access digital

broadcasting.

60.2 The facts make it clear that the Minister regarded the 31 March 2022
date, not as a reasonably determined date by when indigent South

Africans had migrated with the provision of STBs, but as a “deadline”

22 Rail Commuters Action Group v Transnet Ltd t/a Metrorail 2005 (2) SA 358 (CC) (Metrorail) paras
66 to 72.



26

that she was required to meet in fealty to the Presidents
announcement in the State of Nation Address in January 2021. The
Court seems to accept that this is precisely what happened® — without
regard to the unreasonableness and impropriety of the Minister who set
that date based on the President's announcement, and without regard
to whether in fact the government had done enough to ensure that no

indigent South Africans would be left behind.

60.3 This unreasonably manifested itself most clearly in the sudden decision

to impose the 31 October 2021 cut-off date.

60.4 |tis evident that these millions of South Africans (the qualifying indigent
households) cannot afford to self-migrate by purchasing expensive
digitally enabled televisions or satellite boxes and satellite dishes (there
are no digital terrestrial television STBs in stores). This is precisely why
the Government promised to provide these millions of South Africans
with free government STBs — to recall, those who qualify are SASSA

grant beneficiaries and households earning R3500 or less per month.

605 The Minister's sudden imposition of a cut-off date for registration for
government STBs (when previously there had been none, and in
circumstances, when no ASO date had yet been determined), with

almost no notice, meant millions were unable to register by 31 October

28 Judgment para 61 (read with para 45): “On the 5th October 2021 the Minister made a media
statement that during [State of the Nation Address] 2021 the President announced the 31st March
2022 as the switch-off date for analogue.” Para 45

“The target ASO date was announced by President Ramaphosa during the State of Nation
Addresses in 2021 and 2022. The Minister determined and announced the date as required by the
pelicy.” Para 61,



60.6

60.7

60.8

27

2021 (indeed, although notionally the Minister first announced this
sudden imposition on 6 October 2021 (mere weeks before the cut off),
many of even the initial announcements in the relevant media were

made as late as 29 October 2021, just two days before the cut off).

At no point in the papers was any reasonable explanation provided for
why this registration cut-off date was selected months before the ASO
date was determined. That explanation was called for in order to show
reasonableness — i.e. why impose a registration cut-off date, in order
to get a STB by the ASO date, if the Minister had not yet even
determined when the ASO date will occur?; and why not give more than

weeks or days of notice, when no cut off previously existed?

In the absence of explanation, on the evidence the only plausible (but
constitutionally impermissible) reason for imposing a cut-off date, on
no notice and months before even determining the ASQO date, was to
reduce the number of persons that the Government would need to

migrate before the ASO date (whenever it was set).

The Minister's entire case is hinged on the contention (which the High
Court seems to have accepted) that the sudden imposition of the cut-
off date was reasonable (even absent consultation), since registration
had been open to indigent households since 2015. But this suggestion

is contrived, given the true facts:

80.8.1 Itis notin dispute that the digital migration process stalled for

a long period.



60.8.2

60.8.3

60.8.4

60.8.5

60.8.6

28

Thus, while notionally the registration window was opened,
there was no indication that the Government in fact intended
to proceed with migration any time soon, or by when it would
be necessary for anyone to need a STB as a critical means to
cohtinue watching what was by then enjoyed ongoingly on a

daily basis by millions of South Africans on their analogue TVs.

The best indication of this is the fact that despite the notional
registration window being open since 2015, the Government

stopped installing STBs in January 2019, and only appears to

have restarted in October 2021, thus leaving hundreds of

thousands of registered indigent households without STBs, for

years, even though they had registered.

In other words, between January 2019 and October 2021
registration was evidently pointless, since the Government
itself seems to have given up on providing STBs as an

essential part of the toolkit for digital migration.

Worse, the facts reveal that even some of those households
that had registered in 2015, had still not had their STBs

installed by October 2021 (some six years laterl).

At no point, prior to the sudden announcement of a registration
cut-off date (with at most three weeks’ notice, but in practice
probably only a few days at best) had the Govermment ever
suggested a cut-off date would be imposed, or that it would

again proceed with installing STBs, which had stalled in
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January 2019. It was not in dispute that the digital migration
process had ground to a halt at that point until it was

reinvigorated in late 2021.

In summary: by January 2019 the digital migration process had
ground to a halt. Far from sensing or knowing or being told
that there was a continuing need to ongoingly register for STBs
or visit their Post Offices to obtain one else their televisions
would be rendered redundant, the public generally, and the
poor in particular, had been iulled into thinking that the process

of digital migration was in neutral, if it was alive at all.

Yet all of that suddenly changed, without warning and without
consultation (which includes the duty of fair and reasonable
notice), with the Minister claiming that it is reasonable to
expect indigent households to radically arrange their affairs to
register on no, or almost no, notice. The cynical suggestion is
that the vulnerable and the poor were holding the Government
back from meeting its (by then not even publicly or lawfully
declared) date of 31 March 2022 for ASO, and needed to be
chivvied along to meet the deadline — when in fact all the
delays, false starts, and restarts to that date, were the
Government’s fault, not that of the millions of South Africans
who looked to it for guidance and clarity about ASO. The

irrationality and unreasonableness are palpable.
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Not only is it unreasonable to treat millions of South Africans in this
way, it is also a failure of the Minister's obligations under section 7(2)
of the Constitution. That is made clear by the fact that the Minister
conducted no research or survey to identify why so many indigent
households had not registered by 31 October 2021 - other than for the
obvious reasons, they had no notice of the cut-off date, or did not
properly understand what was required of them (or that the registration
and installation process had begun again after almost three years of

stalling and inaction).

Indeed, the High Court accepted the Minister had failed to undertake
any such survey, yet appeared to accept that it was constitutionally
permissible for the Minister simply to set the analogue switch off date,
without knowing how many millions of indigent South Africans would

he left behind and cut-off from their previous access to broadcasting.

This Court has also recently affirmed in Chairperson of UNISA v

AfriForum?* the duty by an organ of state to put up evidence to show

reasonableness when a decision is taken to remove a benefit by changing a

policy, in that case the ability to learn in Afrikaans.

In the current matter, this Court is not dealing with the limitation of a

socioeconomic right (such as education or language), but most directly with

the right of freedom of expression, which includes the right to receive

information. That right is clearly violated if and when the Minister imposes an

ASO date without ensuring that indigent South Africans will continue to have

24 Chairperson of the Council of UNISA v AfriForum NPC 2022 (2) SA 1 (CC).
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the means to access television broadcasting. Therefore, it was incumbent on
the Minister to justify the limitation of the rights of millions of South Africans
that rely on analogue televisions to watch free-to-air television, all the more

so given the Government's continual promises in this regard.

Moreover, it is trite that part of that justification must consider a proportionality
analysis to determine if there are less restrictive means that could have been
employed, that do not disproportionately harm indigent South Africans.?

None was done — by the Minister, or the High Court.

In Bato Star this Court emphasised that one of the factors relevant to whether
a decision was reasonable was “the impact of the decision on the lives and
well-being of those affected’.” Moreover, the SCA has emphasised that "[i.]t
has been stated that ‘proportionality is a constitutional watchword’ and as was
observed by Plasket J in Ehrlich, quoting with approval the views of Prof
Jowell, unreasonable administrative action includes ‘those that are
oppressive in the sense that they “have an unnecessarily onerous
impact on affected persons or where the means employed (albeit for
lawful ends) are excessive or disproportionate in their result”.?® The
SCA went on to emphasise that, where means used were "wholly
disproportional to the end [the organ of state] sought to achieve” (such that

the organ of state “used ‘a sledgehammer to . . . crack a nut”), its failure “to

5 See section 36(1) (see in particular (e)) of the Constitution; see also Makwanyane 1895 (3) SA
3%1{CC) para 104,

28 \edirite {Pty) Limited v South African Pharmacy Council and Another (187/2014) [2015] ZASCA
27 para 20
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attempt to justify the use of a sledgehammer, its action must be

regarded as unreasonable.”’

The same is true here: the determination of the ASO date, the determination
of the STB registration cut-off date, and the Minister's concomitant failure to
ensure the promised provision of STBs to millions of poor South Africans, is
oppressive and has a disproportionate impact on the poor and vulnerable — it
is they, who are reliant on analogue broadcasting, and on the Government to

provide STBs, because they cannot afford to self-migrate.

This conclusively demonstrates the Minister failed to comply with her
obligations under section 7(2) to take reasonable steps to respect, protect and
fulfil the rights of millions of indigent South Africans, and the Minister has

failed to justify the limitation of section 16 rights for millions of South Africans.

All of this demonstrates the need for this Court urgently to come to their

assistance.

The KZN principle — ignored by the High Court by rejecting this Court’s
Jjudgment

68

The doctrine that a state organ will be bound by its seriously and lawfully
made public promises has become known as the “KZN Principle”2® The KZN
principle recognises that a seriously and lawfully made promise by the state

to make a payment or to do something is enforceable against the state when

27 Medirite para 20 _

2 The principle arises from this Court's decision in KwaZulu-Natal Joint Liaison Committee v MEC
for Education, KwaZulu-Natal 2013 (4) SA 262 (CC); see too Pretorius and another v Transport
Pension Fund and others 2018 ZACC 10 at para 30,
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it would be legally and constitutionally unconscionable for the state to renege

on that promise.

A High Court is plainly bound by the decisions of this Court. Remarkably, the
High Court chose to expressly disagree with this Court’s rulings on the KZN

principle, in preference for its own view.

e.tv argued before the High Court that the undertaking to provide set-top
boxes to the millions of households who are not otherwise able to access free-
to-air broadcasting services falls within the KZN principle, and the promise by
the Government that analogue switch-off will not occur unless and until those
who cannot otherwise afford access to digital broadcasting have been

provided with set-top boxes, is one which is enforceable,

The High Court dealt with the KZN Principle from para 30. After setting out
the facts of KZN Joint Liaison, the High Court recorded that this Court
“accepted that the promise may not give rise to an enforceable agreement

between the parties but because it constituted a publicly promulgated promise

to pay once the due date of payment of a portion thereof had passed it created

a duty to pay, albeit unilaterally. This means that once a promise is made for

payment on a particular date and the promise is not retracted before that date
then there is a legal obligation unilaterally enforceable at the instance of those

who were intended to benefit from the promise."??

28 High Court judgment, para 32.
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The High Court, however, impermissibly rejected this Court’s reasoning. The
Acting Justices record, at para 33 and 34 that Froneman J expressed “a
different view as against the majority view' and that (in their view) “the
reasoning of Froneman J is more in line with the position in our law of contract
and the law of property’. The High Court accordingly rejected this Court’s
finding in KZN Joint Liaison that a public promise could result in “unilaterally
enforceable” obligations, and held that the promise had to amount to a two-

way contract, of offer and acceptance.

This Court has affirmed that compliance with binding decisions of this Court
by lower courts is not optional, it is obligatory, and failure to do so is a violation
of the rule of law, a foundational value of the Constitution.®® Therefore, it was
not open to three Acting Justices in the High Court to reject the binding legal

determinations of this Court in KZN Joint Liaison.

Had the KZN Principle been properly applied, as enunciated by the majority

of this Court, the High Court could not have reached the conclusion that it did.

The KZN principle obliges the Minister to honour her promises, like the
promise to provide set top boxes to all those who need them and particularly
all qualifying indigent households. These were made as recently as the press
release of 6 October 2021 and in her affidavits before the Court. These each

“clearly constituted an undertaking’ that was “seriously given, in the

% See Ruta v Minister of Home Affairs 2019 (3) BCLR 383 (CC) para 21; Barnard Labuschagne
Incorporated v South African Revenue Service and Another [2022] ZACC 8 para 8; Turnbull-
Jackson v Hibiscus Court Municipality {2014] ZACC 24; 2014 (6) SA 592 (CC) at para 54
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expectation that it would be relied upon”. And like paying subsidies, once the
Minister has undertaken to do so, it is ‘unconscionable” for the Minister to go
back on an express promise when measured against the constitutional
standard of reliance, accountability and rationality, more particularly where
the result would be to deprive literally millions of South Africans of their

constitutional rights including the right to receive information.

76  On this ground too, both the Minister's decision and the High Court judgment

are unsustainable.

Consultation

77 e.tv argued before the High Court that it and the public had a right to be
consulted (including by fair notice) prior to two decisions being taken by the

Minister.

77.1 The first decision was the 6 October 2021 decision to close the
registration window for registration for set top boxes on 31 October
2021 — just three weeks from the date of the cut-off announcement. 1t
was common cause before the High Court that there was no

consultation at all prior to this determination.

77.2 The second was the ASO date, which the Minister gazetted on 28
February 2022, for implementation on 31 March 2022. This
announcement took everyone by surprise — apparently not even the
Minister's legal team was aware thereof (they were forced to file their
he.ads of argument late, without condonation, to take account of the

belated announcement).
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e.tv argued that the right to be heard in the face of a potentially prejudicial
decision is of ancient origin and formed part of the common law,3' and that
the audi alteram parfem principle has been described as the procedural
aspect of the rule of law.3 Given the far-reaching consequences of the
Minister's decisions on the rights of individuals, e.tv asserted that the failure
to consult vitiated the two decisions, violated the dignity of those persons who
were affected by, and denied the Minister the chance to improve her decision-
making by knowing exactly what the impact thereof might be on an

unsuspecting public.

The High Court judgment deals with consultation only tersely.®® The High
Court found that the digital migration process had gone on for a long time,
and that the “formulation of policy is an executive competency and the duty
to consult will only arise in circumstances where it would be irrational to take
the decision without further input from industry experts”.3 The High Court
found further that “there is nothing that prevents [the Minister] from

[determining the switch off date]' *

The High Court judgment does not deal at aff with the first of the two decisions
in respect of which it was asserted that consultation was required — namely

the termination date for the registration of set top boxes, and the reasoning in

31 Administrator, Transvaal and others v Traub and others 1989 (4) SA 731 (A) at 748, R v
Chancellor, Masters and Scholars of the University of Cambridge; {1723) 1 Strange's Reports 557
at 587; 93 ER 698 (KB) at 704; Mpande Foodliner CC v Commissioner for the South African
Revenue Service and others 2000 (4) SA 1048 (T) at 1065 — 1066, para 39.

22 \Walele v City of Cape Town 2008 (6) SA 128 (CC) at para 27.

3 Judgment, paras 61 to 63

3 Judgment, para 62.

35 Judgment para 63.
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relation to the second decision — that there is nothing that prevents the

Minister from determining the ASO date — is superficial at best.

Nor is there any discussion in the judgment of the particularly acute obligation
on govermnment to follow a fair process where the effect of governmental
action is to deprive persons of an existing service — in this case, the right to
freedom of expression, inclusive of the right to receive information, given

effect to in the provision of access to free-to-air television.®

Had those authorities been properly dealt with, let alone acknowledged, by
the High Court, then it could only have come to the conclusion that the
Minister was duty bound to give the public proper notice of decisions that were
about to impact severely on their lives and rights, seek their views on those
decisions, and show them proper respect and improve her own decision-

making in the process.

While difficult to discern the reasoning, the Court appears to have accepted
the Minister's argument that there was no duty to consult, because the
Minister's ASO decision was merely a policy determination which the Minister

alleged she was empowered to make in terms of the Digital Migration Policy.

This was wrong for several reasons:

3 Section 16 .

97 See Joseph and Others v City of Johannesburg and Others 2010 (4) SA 55 (CC) at par 34;
Mkontwana v Nelson Mandela Metropolitan Municipality and Another; Bissett and Others v Buffalo
City Municipality and Others; Transfer Rights Action Campaign and Others v MEC, Local
Government and Housing, Gauteng, and Others (KwaZulu-Natal Law Society and Msunduzi
Municipality as Amici Curiae} 2005 (1) SA 530 (CC) at par 38,
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84.1 First, the Policy was not the source of the Minister's power to make the
ASO determination, the Digital Migration Regulations were.® The
Regulations expressly provided that the ASO must be “determined and
published’?® and that the ASO date must be “published by the Minister
in the Gazette.”® Policy cannot be a source of power. And, the Digital
Migration Policy, in question, had been held by this Court to be merely

a guide and non-binding.*’

84.2 Second, the same Court (the Gauteng High Court, Pretoria), had in two
separate judgments, held that the Minister's determination of the ASO
date “shall be made after a process of engagement with the affected
parties has been concluded’.# Those affected parties, certainly
includes the millions of indigent South Africa, reliant on analogue
television, who stood fo lose their access to public and free-to-air
talevision come the ASO date, and were reliant on the Government to
migrate them. The High Court in this matter not only had those cases
drawn to its attention by e.tv, and they were included in the papers as
annexures, but since they were decisions by the same court, it was

bound by them unless it found them clearly wrong. This the High Court

38 They expressly provide that:

“the “dual illumination period” is “the period commencing on the date of Digital Terrestrial Teievision
switch-on, as determined and published by the Minister and ending on the date or dates of
analogue television switch-off as determined and published by the Minister’. Section 1

“The date for the commencement of the dual illumination period as well as the date for the final
switch-off of the analogue signal will be published by the Minister in the Gazette,” Section
3N

3 Section 1 of the Digital Migration Regulations.

40 Section 3(1).

41 Elactronic Media Network Limited v e.tv 2017 (9) BCLR 1108 (CC) paras 35 and para 178

42 Minister of Telecommunications and Postai Services v Acting Chair, Independent
Communications Authority of South Africa and Others; Ceill C (Pty) Ltd v Acting Chair, Independent
Communications Authority of South Africa and Others and Others [2016] ZAGPPHGC 883 (30
September 2018) (Minister of Telecommunications} (Sutherland J) para 58, Telkom v ICASA [2021]
ZAGPPHC 120 (8 March 2021) para 68
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did not do — it appeared simply to ignore the decisions. The Court's
ignoring of these decision was therefore impermissible, and in violation

of the rule of law.

Third, the Court failed to have regard to this Court’s decision in Ed-u-
College,** where this Court made clear that it was necessary to
distinguish between different ways in which policy can be formulated.
In particular, this Court held that where policy was formulated in “a
narrower sense’ — ie. ‘where a member of the executive is
implementing legisfation” — this will often constitute administrative
action.* The High Court not only failed to have regard to that decision,
which was drawn to its attention, but failed to explain why this Court
decision would not find application in relation to the Minister's
determination of the ASO date, which was evidently an administrative

decision.

There was no consultation at all regarding the imposition of the 31 October
deadline, or the change in government policy to provide set-top boxes as a
prior predicate condition for migration to occur without a deleterious impact
on the poor. And in relation to the analogue switch-off date, the process of
consultation was, at best, a sham in respect of e.tv, and non-existent in

relation to the public and groups that represent the public, like MMA and SOS.

43 Permanent Secretary of the Department of Education of the Government of the Eastern Cape
Province and Another v Ed-U-College (PEXSection21) 2001 (2) SA (1) (CC).
4 Ed-U-College at para 18
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| say that the process was a sham because it is clear that the Minister had

already made up her mind about the digital migration process and ASO date.

The fact that consultation was not meaningful can be illustrated in the

following set of undisputed facts:

86.1

86.2

86.3

The Minister presented an ASQ Plan to the Digital Migration Steercom
on 20 September 2021. This plan was for wholesale ASO to occur on
31 March 2022, and was the first time that the Minister had committed
before the Steercom to a date or methodology for ASO. It bears
emphasis that ASO would entail the ending of all analogue
broadcasting in South Africa not just in the spectrum bands
IMT700MHz to IMT800 MHz, but also in the spectrum bands below
IMT700MHz. This is relevant as ICASA is currently involved in an
auction of certain portions of the IMT700MHz to IMT800MHz spectrum
bands to mobile network operators, but not all parts of the IMT700 to
IMT800 bands form part of the auction process and the spectrum below
IMT700MHz used for analogue broadcasting is not implicated by this
auction process, given that it has not been earmarked for future use by

mobile network operators.

When e.tv saw this plan, it immediately asked for an opportunity to
comment on the plan and to present an alternative plan for ASO. The
Minister indicated that she would allow e.tv such an opportunity, and

set the date for e.tv’'s submission as 1 October 2022.

e.tv accordingly prepared a workable and rational, alternative plan for

presentation to the Minister. e.tv's alternative plan is to engage in a
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staggered switch-off: to commence by switching off transmitters in the
“valuable’ spectrum that is subject to being auctioned by ICASA to
mobile network operators under its ITA (Invitation to Apply) process,
but to continue to allow broadcasters to use the under-700Mhz
spectrum,*® which has not been earmarked for mobile network
operators, pending the lawful and rational finalisation of the migration

process.*

However, in the intervening period, on 29 September 2022 — before
e.tv had even had an opportunity to make its presentation or the
Minister could consider them and take them into account — the Minister
placed her own plan before Cabinet for approval, and Cabinet
approved her plan. This rendered e.tv's ‘opportunity’ to make
submissions futile, because it is clear that the Minister, and indeed
Cabinet, had already determined the relevant date and process to be

followed. e.tv's “consultation” on 1 October 2021 was meaningless.

The Minister's conduct in this regard, in being seen to consult, without keeping

an open mind, and in circumstances where the decision had already been

taken, falls far short of the requirements of meaningful consultation set by this

Court. 47

45 \Where necessary any analogue transmitters in the 700Mhz and 800Mhz bands that could not be
switched off, could be re-tuned to below the 700Mhz band. Indeed, as e.tv explained in its affidavits
it had sought permission from {CASA to retune certain of its analogue transmitters that fell in these
bands to frequencies below the 700Mhz band.

46 Mobile operators have no interest in spectrum which is below IMT894MHz because this spectrum
cannot currently be used for mobile networks.

47 See Joseph and Others v City of Johannesburg and Others 2010 (4) SA 55 (CC) at par 34,
Mkontwana v Nelson Mandela Metropolitan Municipality and Another; Bissett and Others v Buffalo
City Municipality and Others; Transfer Rights Action Campaign and Others v MEC, Local
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The Minister's failures in this regard are made worse by the fact that e.tv had
asked for an opportunity to consult with the Minister and to be appraised of
the Minister’s plans no fewer than 6 times through letters sent before the High
Court proceedings were launched, but these requests were simply ignored
and the Minister proceeded to go ahead and take the decision without taking
into account e.tv's views and e.tv’s rights. The Minister effectively indicated
that she would nof consult with e.tv and would see e.tv in court. indeed, this
was clear evidence that the Minister was unwilling to engage in any
meaningful consultation with an open mind and receptive attitude. Rather, as
indicated above, the Minister was intent on simply racing towards the ASO

date unilaterally announced by the President, absent any consultations.

Furthermore, as | have said, MMA and SOS confirmed that they too had not

been consulted on the registration date or the ASO.

This conduct falls far short of what our Constitution requires, and vitiates the

Minister's decisions.

The undisputed facts as to the millions of indigent households who will be
left behind

91

It is submitted that the judgment of the High Court commits a fundamental
constitutional error in relation to its analysis of the numbers of households

requiring the installation of set-top-boxes, and gets the onus back to front.

Government and Housing, Gauteng, and Others (KwaZulu-Natal Law Society and Msunduzi
Municipality as Amici Curiae) 2005 (1) SA 530 (CC) at par 38,
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When seeking to understand how many millions of households (representing
on average 3.3 South Africans per household) will lose access to free-to-air
broadcasting as a consequence of the analogue switch off, it is important to
distinguish two sets of numbers, which are self-reinforcing. None of the

numbers are in dispute.

The first set of numbers that are relevant are the numbers in relation to the
households in South Africa who currently receive free-to-air television
via analogue transmission, i.e. the number of households that evidence
shows currently have not migrated to digital transmission. These figures are
accurate, current and confirmed on affidavit by the expert body (the
Broadcasting Research Council) that prepared them. The Minister does not

chatlenge their accuracy.

93.1 There are currently 15.8 million television households in South

Africa (which is over 90% of the population).

93.2 |t is undisputed that 36% of the TV households, that is 5.7 million

households, still receive free-to-air televisions via analogue

transmission.

The second set of numbers that are relevant are the numbers in relation to
eligible indigent television households that are entitled to receive Government

installed STBs:

g4.1 The Minister's Department’'s own estimate given the latest numbers

from Stats SA from 2018, is that there are currently at teast 3.75 million
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households who are eligible for and have been promised government
STBs (given that they earn a particular amount or less: R3500 per

month).

94.2 This represents over 12 million South Africans (there being 3.3 people

per household).

Of those who are eligible and reliant on Government to migrate them, only
1 228 879 households had registered by the suddenly-imposed cut off of 31

October 2021.

By 10 March 2022 (after 7 years of the set-top box programme} the
Government had installed only 660 661 set top boxes, leaving more than half
a million households of people who had managed to register before the 31
October 2021 cut-off without a set-top box, just 3 weeks before ASO was to

OCCcur.

Moreover, there had been an additional 260 868 registrations as of 10 March
2022 (representing some 850 000 South Africans), and the Court accepted
that the Government would not provide STBs to them (even by the extended

ASO date).

Even if the Government were able to install STBs for all 1.229 million
households that registered by 31 October 2021 by the ASO date (of which the
Government disclosed only 1.18 million were held to qualify), this would still

leave approximately 2.5 million households (8 million South Aftricans), of
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the 3.75 million that are eligible (some two-thirds of eligible households),
that will stifl require STBs from Government, and will lose access come 31

March 2022,

These were the undisputed facts before the High Court, but the High Court
respectfully got the matter back to front. At para 59, the Acting Justices record
that: “The applicant and the intervening parties have accordingly not proved
that there are 2.58 million households representing 8 million indigent people

that will be switched off on the 31st March 2022."

This finding, and the conclusions drawn from it — that the 2.58 million
households had no entitlement to a sef top box and no standing before the
High Court*® — is unsustainable. Notonly is it openly at odds with fundamental
constitutional obligations and rights, it is also directly contradicted by the

undisputed evidence before the High Court.

Given the nature of this litigation, a constitutional matter where the central
issue is the limitation of the rights of millions of South Africans, it is not for the
applicants {e.tv or MMA or SOS) to produce any further evidence. If required,
it is for the Minister to do so — in order to justify her decision. Indeed, once
the legality of the Minister's actions was placed in issue - as they clearly are -

then it was incumbent on the Minister to explain the facts, not e.tv.

48 High Court judgment, para 56.
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102 This applies, a fortiori, where, as in this matter, the Minister must justify the

limitation of the rights of millions of indigent South Africans

103 The Minister's failure to do so, demonstrates that the violation and/or

threatened violation of rights was unconstitutional.

104 In any event, with respect, the High Court misunderstood the facts. It held,

that: “The Statistics indicated that there are 3.75 million analogue television

sets that receive analogue transmission. There are no statistics that indicate

the financial status of the households. The Statistics do not indicate how

many households meet the criteria set by government or the USA Fund.™?

105 The true facts, as revealed in the Minister's answering affidavit, is that 3.75
million figure, is the number estimated by the Department of households that

do require government assistance because they are indigent television

households (As the Minister says: “On the basis of the data provided by

StatsSA, the Department estimates that there may be at feast 3.75

million households that may be eligible for Government assistance in

the digital migration programme.”) 5" The Minister defended the use of

StatsSA figures (‘StatsSA produces data specifically for evidence-based

decision making. Given that StatsSA conducts a census every five years,

49 Kail NO v Mangaung Metropolitan Municipality 2014 (5) SA 123 (SCA) at para 30*; Minister of
Health and Another v New Clicks South Africa (Pty) Ltd and Others 2006 (2) SA 311 (CC) at paras
863 and para 664; Moise v Greater Germiston Transitional Local Council 2061 (4) SA 481 (CC) at
para 19: Minister of Justice and Constitutional Development, National Institute for Crime Prevention
and the Re-Integration of Offenders (NICRO) and Others 2004 (5) BCLR 445 (CC) at para 65,

50 Judgment para 25.

5 Minister's answering affidavit para 254,
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the latest available figures on which Government can reasonably rely

are from 2018.792),

106 And the fact that the latest independent expert evidence showed that over 5
million households currently only received analogue broadcasting, clearly
demonstrates that the vast majority of the indigent households could not
afford to self-migrate (that is, they needed a STB in order to continue watching

their televisions).

107 The constitutionally important point is that even the High Court accepted that
there was uncertainty as to the precise extent of the number of indigent South
Africans who would have their rights violated. But such uncertainty as there
was (and leaving aside what the undisputed numbers in fact revealed),
demonstrated the constitutional need for the High Court fo grant the relief
sought, including the reporting relief against the Minister, to protect the
violation or threatened violation of significant numbers of indigent South

African’s rights.

108 The numbers are huge. Just focusing on registered households, the Court
accepted that over 260 000 households (over 850 000 indigent South
Africa), who had managed to register between 31 October 2021 and 10
March 2022, would certainly lose “their receipt of information on their
analogue tv's"% until months after even the Court-extended ASQ date (which

the Court effectively sanctioned without any regard to their rights).

52 Minister's answering affidavit para 255.
53 Judgment para 69.
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So, the constitutional impropriety of the Minister's conduct in relation to all the
indigent households, and the impermissibility of allowing the Minister to rely
on registrations-and the 31 October 2021 cut-off, is clear. What the Minister
would have this Court believe (and the High Court appears to have
erroneously accepted) is that the Minister gave the eligible but “unregistered”
a fair chance by telling them they had to speedily register within 3 weeks
(although most had no notice), and that the 8 million or more indigent South
Africans, who are reliant on social grants and are the poorest in our society,
somehow made an informed choice not to take government up on its offer of
having free STBs installed in order to allow them to continue receiving

television.

This is an astounding suggestion, not consistent with the constitutional
obligations of the Minister, not supported by any evidence, and in fact

contradicted by the evidence. This is so for at least these reasons:

110.1 As indicated above, it is not in dispute that independent research
confirmed that 36% of TV households, that is 5.7 million
households, still receive televisions via analogue transmission —these

households have, undeniably, not self-migrated.

110.2 Therefore, any implied suggestion that these poor and vuinerable
South Africans have elected not to receive, or do not require,

Government assistance, can be rejected.

110.3 The numbers show the truth. The only way to explain why so many

millions of households still only receive analogue television, is because
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they have been unable to migrate themselves, being poor and reliant

on_Government. This is clear even if the Minister has refused to

conduct any propet, let alone independent, research.

The cold facts are that the Minister's conduct of setting an expedited ASC
date and unreasonable registration cut-off deadline had the disproportionate
and unreasonable impact of ensuring that millions of viewers who qualified for
STBs were not able to register on time. And, absent the clearest evidence to

the contrary (which the Minister has failed to adduce), the Minister's approach

whether by design or effect will leave over 8 million South Afticans (if not

more)} without access to public broadcasting. This cannot be reasonable or

constitutionally compliant.

Tellingly, since Government had failed to undertake any proper research or
study to confirm exactly how many indigent households still required STBs,
the High Court was bound to acknowledge that “there are still households

deserving of STB's out there although the exact number is unknown."

But once there are deserving, pocr and vulnerable households (and
potentially as many as 2.5 million, if not more, given Government's own
estimate and its own evidence), then the duty was on the Minister and the
Court hearing the case not only to respect, protect, promote and fulfil their

rights, but also for the Court to fashion a remedy to ensure that they were

54 Para 54,
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properly accounted for {(including by way of the reporting relief sought by e.tv,

following the example set by this Court in Black Sash®®).

The belated evidence by the Minister after the first day of the hearing -
confirming that millions will be left behind

114

115

116

Given the Minister's continued failure to place relevant evidence béfore the
Court, in violation of her constitutional obligations, in e.tv's replying affidavit
the Minister was specifically and pertinently invited to file an affidavit setting
out the relevant details regarding installations and registrations in respect of

STBs. The Minister filed nothing, leaving the Court and the parties in the dark.

Then the Minister belatedly sought leave during the first day of the hearing to
file a further affidavit. That affidavit was filed only late in the evening after the
first day of the hearing — and without any explanation for why it had not been
filed earlier, despite the High Court at the hearing on the first day indicating

that it expected that explanation).

The Minister's affidavit contained little by way of proper evidence and was
replete with bald allegations and unsubstantiated hearsay. This and the many
extraordinary features of the Minister's affidavit were highlighted by e.tv in an
urgent responding affidavit drafted overnight, and filed the next morning
(before the start of the second day of the hearing). MMA and SOS also filed
a responding affidavit that drew further attention to deficiencies and

improbabilities in the Minister's evidence.

55 Black Sash Trust v Minister of Social Development and Others [2017] ZACC 8; 2017 (3) SA 335

(CC).
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Astoundingly, the Minister’s affidavit revealed that even for those households
that had registered (by the Minister's own unilaterally and imperiously
imposed cut-off of 31 October 2021), the Minister had only made 103 707
installations from 31 October 2021 to 14 March 2022. In other words, it took
the Government some 4.5 months to install 103 707 STBs. That worked out
to approximately 23 000 per month, at the date of the Minister's further

affidavit. That was not an historic rate; thaf was the current rate — just two

weeks before ASO.

Therefore, the Minister's affidavit belatedly revealed that this meant that even
for those who were registered by 31 October 2021, there were still 507 251
households (representing over 1.6 miltion South Africans) who had not

received STBs.

Given the current installation rate {only 23 000 per month), and absent any
factual foundation to support the Minister's bald allegations that the
Government would be able to install half a million STBs across the country
by the ASO date, just 15 days away, even the High Court found that the

Minister's predictions and vague assurances could not be accepted.

The High Court, therefore, suspended the ASO date for three months and

ordered the Minister to install all 507 251 STBs by 30 June 2022.

But this was a constitutionally impermissible approach, since on the current
installation rate before the Court (the only specific and unquestionable
evidence available), the Government had only been able to achieve 23 000

installations per month.
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At that rate, the Government would come nowhere ¢lose to installing 507 251

STBs in three months. That was (and remains) true even if there were to be

a substantial increase in the installation rate.

It therefore, was constitutionally inappropriate for the Court to have refused
to set aside the ASO gazetted, and to decline to require reporting by the
Minister. On the High Court's own finding, as much as there was no clear
evidence to demonstrate that the Minister could install 507 251 STBs within
two weeks of the hearing (the gazetted ASO date), there was similarly no

evidence that the Minister could install 507 251 STBs in three months.

This is critical: for, on the current rate, as confirmed by the Minister's own
affidavit, it would take the Government almost two years (22 months!), at a
rate of 23 000 per month, to install 507 251 STBs. Therefore, before the Court
could have responsibly accepted that the Minister could achieve
approximately a 700% (seven-fold) increase in installation rate, further
reporting and evidence would have been required. In the absence of such
evidence, the High Court could not simply determine that a three-month
suspension of the ASO date was sufficient. As the High Court itself
recognised, it had insufficient facts before it to do so. In the circumstances,
the date was arbitrary; indeed, the date was not even proposed by the

Minister.

Of course, all of this further confirms the constitutional appropriateness and
necessity of the relief sought by e.tv, which the High Court refused to grant,
and which remains necessary before this Court: setting aside of the ASO date

coupled with declaratory and reporting relief in order to protect the rights not
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merely of those half a million households who managed to register before
the imposed 31 October deadline, but the quarter of a million households
that registered between then and 10 March (and who the High Court was
happy to allow to be left without access to broadcasting), and the many
millions more indigent households who had been promised that government
would ensure they would not be left behind (which, the Court impermissibly
found had no rights or standing), but now would be cut off come the ASO

date.

In short, the approach taken by the Minister and endorsed by the High Court
is anathema to this Court's constitutional jurisprudence, including the need to
show concern for the poor. It is clear on the Minister's own showing that
significant numbers of South Africans would have their rights violated by the
imposition of the ASO date, since the Minister had failed to ensure that they

were provided the means to access digital television.

if more certainty was required then it was for the Minister to provide, to justify
her actions, and discharge her duty of candour. She failed to do so, and by
that absence of justification it was incumbent on the Court to grant appropriate
and just and equitable relief by setting aside the ASO determination, and
granting the necessary declaratory and reporting relief sought by e.tv and

MMA and S0OS.
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The failure to set aside the gazetted ASO determination ~ given the inability
to migrate indigent South Africans by 31 March 2022

128

129
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e.tv, MMA and SOS had sought an order declaring the Minister's ASO
determination of the ASO date to be constitutionally invalid (thus setting it

aside).

The Court refused to give that relief, it held that “The Minister announced the
switch-off date as 3718 March 2022, There is nothing that prevents her from

doing s0."%6

This was clearly incorrect, for the reasons given above: what “prevents [the
Minister] from doing so” were the constitutional obligations upon her to avoid
the retrogressive violation of many millions of South Africans' rights fo
continue to enjoy their current access to broadcasting, and the duty to

properly consult with affected persons.

However, the High Court's determination that there was nothing stopping the
Minister deciaring the ASO date for 31 March 2022 and its refusal to set aside
the ASO date, was impermissible and inconsistent with the Court's own

findings.

The Court held that:

132.1 At least those indigent household that had managed to register by 31

October 2022, had a right to receive STBs prior fo the ASO date.®’

5% Judgment para 63, read with para 55.
57 Para 69.
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The Court held that the facts before it demonstrated that the
Government would not be able to install the remaining 610 958 by the

31 March 2022, the ASO date determined by the Minister.

Government's ‘projections are not supported by any statistics or
evidence of on-the-ground arrangements that could suggest that the

projections made are capable of being met by 315t March 2022."%®

"It appears that the government will require more time to be able fo

install the STB’s."s®

“It would be unconscionable for any of these households to continue to

be left behind prior to ASQO and there is a significant probability of this

happening given the slow installation progress made thus far'.%

The ASO date, therefore, needed to be extended by three months “fo
give the government sufficient time to complete the instalfations of the

outstanding STB’s.”

133 These findings clearly demonstrate that the Minister when setting 31 March

2022 as the ASO date, had unconstitutionally created a situation where

hundreds of thousands of indigent householdings (running to almaost 2 million

South Africans — 610 000 households, with 3.3 persons per household), were

likely to be cut off, and would have unconstitutionally (and unconscionably)

58 Para 66.
58 Para 66.
60 Parg 53,
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not been provided with the STBs that the Minister was required to provide

them before the ASQ date.

134 All of this shows, that even on the Court's determinations, the Minister's
gazetting of 31 March 2022 as the ASO date was constitutionally invalid,
given the fact that at the very least the Minister could not reasonably and

constitutionally set and gazette an ASO date which failed to ensure that at

least those that registered by 31 October 2022, would receive STBs prior to

the ASO date.

135 Yet, impermissibly, and in conflict with the Court's obligatory duty under
section 172(1)(a),®" the Court refused to declare the gazetted ASO date
constitutionally invalid. It provided no reasoning for refusing to do so,
notwithstanding its findings on the need for extending the ASO date by three

months,

Failure to admit the SABC’s press release

136 After the urgent hearing of the matter before the High Court, but prior to
judgment, the SABC, the public broadcaster, an organ of state, and
respondent in the matter (albeit that it elected to file no papers), issued a
highly relevant and concerning press release. When the Minister refused,
notwithstanding her duty of openness and accountability to assist the Court,

to draw this evidence which was clearly in her knowledge, to the Court's

61 Section 172(1){a) provides that the Court “must declare that any law or conduct that fs
inconsistent with the Constitution is invalid to the extent of its inconsistency.”
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attention, e.tv and MMA and SOS separately urgently applied to have it

admitted.

137 The Court refused to admit the evidence apparently on the basis of, at least,
two reasons (a) SABC was “a not a party before the Court’s? and (b) “in light

of the Court's order, this further evidence is not required" &

138 The Court evidently erred in refusing the application, and in the reasons given

for that refusal.

139 First, SARC was indeed before the Court. It was cited as a party (the fifth
respondent), and continues to be so. As an organ of state, it had a duty to
assist the Court under section 165(4) of the Constitution in a matter where it
had publicly made statements through its press release which clearly were of
relevance to the very issues that were being determined in the litigation in

which it was cited as a named respondent.

140 Second, it was precisely because the SABC was a party, but had
nevertheless harboured very grave concerns about the plight of millions of
South Africans households who would be left behind, yet had failed, as an
organ of state to place those views before the Court, that the public media
statement by it is highly relevant. So too was the fact made clear by the media

statement that it had shared these concerns with the Minister, but the Minister

62 Para 70.
83 Para 70.
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too had failed to inform that Court of her engagements with SABC and its

CONCerns.

Third, a consideration of the press release by SABC issued on the afternoon
on Friday 25 March 2022, immediately confirms its relevance to the
proceedings, and the need for the High Court to have had regard thereto, and,
if necessary, urgently require the Minister to explain her failure to advise the
court of the SABC’s concerns and respond thereto. The press release states,

in relevant part:

“As we approach the 31 March 2022 ASO deadline, we remain hopeful that
our engagement with Shareholder Representative, the Minister of
Communication and Digital Technologies, Khumbudzo Ntshavheni, will yield
favourable outcomes, including the extension of the ASO timetable. The
SABC believes that the extension of the ASO timetable will ensure that no
South African is left behind or denied access to Free-To-Air television and
public television services.

The plan to switch off all ATV transmitters by 31 March 2022, despite the slow
progress of STB registrations and installations, presents an unsustainable risk
to the rights of millions _of indigent households, as well as the Corporation’s
Turnaround Plan. A premature switch-off will deprive millions of people from
important public television services.

The four provinces designated for switch off on 31 March 2022 comprise 68%
of South Africa’s population, As at February 2022 only 165,000 STBS out of
the 2.9m indigent households (5.7%) had been installed in the four
outstanding provinces. This number is simply too low for the SABC's ATV
services to be switched off in the four largest provinces, at this stage. The
SABC engages with the Digital Migration Project mindful of its inescapable
constitutional and legal obligations to the people of South Africa, The
corporation will do everything possible within the Intergovernmental Relations
Framework and the law to safeguard its interests and protect the rights of
every citizen to access public television services.” (Emphasis added)

Clearly the press release is highly relevant and material to the application. It

reveals the following two important features:
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1421 First, the SABC (the State Broadcaster), an organ of state, and a
respondent, shares precisely the same concerns about the premature
ASO switch off as e.tv and MMA and SOS. The SABC's particular
concerns are for the "miffions of indigent households” to whom the ASO
date of 31 March 2022 represents an “unsustainable risk’ on account

of the “slow progress of STB registrations and installations’.

142.2 Secondly, the SABC furthermore recognises the “constitutional and
legal obligations” to “protect the rights of every citizen to access public

television services’.

These are undoubtedly facts which were relevant to this Court's judgment.
Moreover, that these are SABC's view are incontrovertible — they set out the
SABC’s position as regards digital migration in a publicly released media
statement. And the information could not have been put before the Court
earlier, as it only came to light that Friday — and immediately e.tv sought to
put it before the Court with a full explanation for why the admission met the

test of rule 6(e) of the Uniform Rules, read with section 172 of the Constitution.

Therefore, the Court ought to have admitted the SABC's media statement,
and if necessary, it could have urgently allowed the Minister to file any
explanation that she wished. This would have been in keeping with the urgent
manner in which t.he matter was conducted (indeed, e.tv was required to draft
overnight during the two-day hearing in order to file an affidavit in response
to the Minister’'s further factual affidavit, filed only on the evening of the first

day of hearing).



145

146

147

60

The important point, ignored by the Court, was that e.tv's concerns were well
founded and shared by the SABC, so much so that the public broadcaster
was engaging with the Minister ongoingly, yet evidently so unsatisfied with
these engagements and concerned about the slow roll-out of STBs that it was
compelled to issue an urgent public press relief, to take its concerns and the

Minister's evident intransigence, public.

This was also highly relevant to the question of the Minister’s ongoing failure
to play open cards with the High Court, and the need for the reporting relief
sought by e.tv. Moreover, the media report further underlined that which the
facts demonstrated, and the Minister had put up no evidence to dispute:
millions of indigeht South Africans would be left behind and as a result there

would be a violation of their rights to information.

In the circumstances, it was, with respect, clearly incorrect for the Court to
hold that its orders (including dismissing e.tv’'s application for declaratory,
review, and reporting relief) meant that the further evidence “was nof

required’.

Failure to apply Biowatch

148

The application before the High Court was clearly a constitutional matter,
where e.tv, MMA and SOS sought orders in the exercise of the High Courts’
powers under sections 38 and 172 of the Constitution to protect the rights of

millions of South Africans.

-
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The High Court accepted that the matter was a constitutional matter. Inceed,
it expressly exercised its powers under section 172(1)(b) (which only arise in

constitutional matters) to extend the date of the ASO by three months.

it therefore correctly held that MMA and SOS were shielded from costs by the

Biowatch principle, established by this Court.®*

But the High Court then held, that e.tv, which was a co-applicant with MMA
and SOS and sought in substance the same constitutional relief, should
nevertheless be mulcted with costs (50% of the Minister's, and all of ICASA’s

and Vodacom'’s}.%5

This is in direct violation of this Court’s clear jurisprudence that what matters
is the nature of the litigation not the character of the individual litigants. As

this Court has recently held:

“This Court has reiterated on numerous occasions that the crucial
consideration in determining whether the principle set out in Biowatch
should apply is not the character of the parties, but the nature of the
litigation at issue. This Court in Biowatch succinctly stated the principle as
follows:

‘It bears repeating that what matters is not the nature of the parties or the
causes they advance but the character of the litigation and their conduct in
pursuit of it. This means paying due regard to whether it has been
undertaken to assert constitutional rights and whether there has been
impropriety in the manner in which the litigation has been undertaken.”

4 Bjowatch Trust v Registrar Genetic Resources and Others 2009 (6) SA 232 (CC).

85 Judgment para 71.

8 Economic Freedom Fighters v Gordhan and Cthers; Public Protecter and Another v Gordhan and
Others [2020] ZACC 10; 2020 (6) 8A 325 (CC).
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In the circumstances, the Biowatch principle applied to e.tv and there was no
constitutionally permissible basis for the High Court to distinguish in applying
the principle to MMA and SOS, but not e.tv, even if the Court dismissed the

application.

Moreover, e.tv's application was evidently pursued not only in its own interest

but in the interests of millions of South Africans who are reliant on its free-to-air

broadcasting for their news, information and entertainment.

Therefore, by ordering e.tv to pay costs, it misdirected itself and improperly
failed to have regard to and apply this Court's clear case law on the awarding

of costs in constitutional matters against organs of state.

For the reasons given above, e.tv's application in any event should not have
been dismissed, all its relief, as discussed in the next section, ought to have

been granted by the Court, and, therefore, it was entitled to its costs.

The High Court’s failure to grant an appropriate remedy

157

158

For the reasons set out above, the High Court ought to have found that the
Minister's conduct and gazetting of the ASQO date, was unconstitutional, would
limit the constitutional rights of significant numbers of indigent South Africans,

and could not and had not been justified.

In the circumstances, the Court erred in dismissing e.tv's and MMA and
SOS’s applications for substantive constitutional relief in terms of section 38

and 172, in terms of which they sought (a) an ordering deciaring invalid and
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setting aside the ASO date, (b) declarations as to the constitutional

obligations the Minister bore, and (c) reporting to the High Court.

This relief was clearly appropriate and just and equitable. Indeed, it was

certainly the necessary and effective relief required to protect the rights of

significant numbers of poor and vulnerable South Africans.

159.1

159.2

159.3

Given the unconstitutionally, the High Court was obligated in terms of
section 172(1)(a) to declare the Minister's gazetting of the ASO date to
be constitutionally invalid and set aside. As indicated above, this was
necessary even on the High Court’s own findings, given that it decided
it had to extend the ASO date even in respect of those who had

managed to register on time by 31 October 2021.

Similarly, given the Minister's steadfast refusal to accept or recognise
the consequence of the constitutional obligations she bore, it was
appropriate and just and equitable for the Court to make declarations
as to the obligations the Minister bore to consult, to honour her public
promises, and to take reasonable steps to ensure that indigent South
African did not have their currently enjoyed access to public and free-

to-air televisions removed.

The High Court at various places in its judgment bemoaned the lack of
certainty in relation to precisely how many millions of South Africans
would be left behind by the Minister's precipitous ASO announcement,

It decried the failure by the Minister to have conducted research or any
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study.%” It doubted the Minister's own predictions as to the
Government’s ability to provide STBs timeousfy to the indigent.® [t
highlighted that the Government had failed to get Treasury approval to
make provision for even sufficient STBs to be provided and installed for

those indigent households that had registered.%®

159.4 These facts were for the Minister to provide, clearly and candidly ~ and
she should have had them at her fingertips as a responsible Minister
who was about to embark on switching off the ability of millions of South
Africans to continue watching their televisions. The fact that she did
not have them (and could only late in the evening of the first day of the
hearing in the High Court file an affidavit attempting to set out some
facts about the roll-out process’®), simply compounded the
unconstitutionality. The uncertainty was and is clearly and directly a
result of the Minister's failure to undertake the reasonable and
necessary steps prior to the announcing of the ASO date and to comply
with her constitutional duties of openness and transparency and to

assist the Court.

159.5 This all directly demonstrates why, given the very significant impact on
constitutional rights of millions of South Africans, this case cries out for

reporting obligations to be placed on the Minister.

67 Para 54.

68 Paras 66, 68, and 69.

8 Judgment para 54.

0 The affidavit made things worse — not only by its lateness, but also because its own facts were
demonstrably unclear, and e.tv and MMA and SOS filed responding affidavits (never refuted, either
by a further affidavit by the Minister or in oral argument by her counsel) that showed that the
predictions by the Minister were wholly irrational and belied by her own evidence. | dealt with certain
of these deficiencies earier in this affidavit, particularly as regards the Minister's vaunted rafe of
rolling out STBS.
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In the introduction, | emphasised that e.tv challenges the High Court's order

dismissing its application and the order in respect of costs.

The Court while dismissing e.tv's application, and refusing to set aside the
Minister's gazetting of the ASO date, nevertheless determined that it was just
and equitable to effectively suspend the implementation of the gazetted ASO
date until 30 June 2022, and to order the Minister to ensure that STBs for

those households that had registered be installed by certain dates.

E.tv does not challenge those suspension orders. They provide some relief,
for a limited interim period, at least ensuring that the gazetted and extant ASO
date determination will not be given effect to until 30 June 2022, and

compelling the Minister to ensure STBs are installed for certain individuals.

But the suspension order is a poor band-aid, for a far greater constitutional
malady. It will only ensure a brief delay of the implementation of the ASO
date, it will not ensure the proper constitutional steps are taken to ensure that
millions of indigent South Africans are not left behind, and it will not give the
constitutionally required answers to the questions about the Minister's
obligations in respect of ASO and consultation. Thatis because between now
and June, there remains ongoing risk to millions of South Africans, precisely
because there remains a lack of clarity about whether those who did register
on time by 31 October, will in fact receive their STBs in time to avoid losing
access to TV; and because on the High Court's own judgment those who did
not register on time (who failed to “put up their hand”, as the Court put it), are

cast out and left behind, despite them never being consulted about the



164

165

66

imperiously imposed deadline for registration, and despite them never being

consulted about the ASO date.

Accordingly, e.tv accepts that the High Court’s just and equitable extension
of the ASO date while insufficient, at least provides some protection for those
who did register until 30 June 2022, which will allow sufficient time for this
Court urgently to consider and determine e.tv's appeal and ensure that the
rights of the millions who did not register (or registered but wifl not receive a
set-top box by 30 June 2022 as a result of the current roll-out rate), will be

respected, protected, promoted and fulfilled.

Thus, e.tv's challenge is limited to the High Court’s dismissal of its application,
and refusal to set aside the ASO date gazetting, coupled with declaratory and

reporting relief. This Court should urgently grant that relief.

Conclusion on interests of justice and prospects of success

166

For all of these reasons, it is submitted that there are good prospects that this
Court will come to a different conclusion, and will uphold e.tv's application. It
is also submitted that the nature of the issues in this application are of
significant public importance, implicating the rights of millions of South

Africans, and warrant the attention of this Court in the interests of justice.

URGENCY

167

e.tv respectfully seeks directions from the Chief Justice regarding the

truncation of time periods and seeks the urgent hearing of this application for
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leave to appeal and the appeal itself. It is imperative that this matter be heard

and judgment given before 30 June 2022. Itis respectfully submitted that the

timetable set by the Chief Justice would need to ensure that this is possible.

168 The grounds of urgency are the following:

168.1

168.2

168.3

168.4

The effect of the High Court judgment is that ASO is now to take place
on 30 June 2022, meaning on that date millions of indigent South
African reliant on government to provide them with STBs will be left
without access to public and free-to-air broadcasting. Indeed, even on
the High Court’s approach, if the ASO gazette is not set aside, those
indigent household that in fact registered after 31 October, being some

260 000 households (more than 850 000 South Africans) by 10 March,

will have to endure months without access to public and free-to-air

broadcasting;

This application was launched as expeditiously as possible after the
High Court judgment which was handed down on the evening of 28

March 2022;

The matter concerns questions of considerable public importance
involving millions of South Africans, including many of the most

vulnerable;

A decision in relation to the issues at stake in these proceedings is
required to be taken urgently in the interests of certainty and stability,

and because of the impending deadline of 30 June 2022,
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It is imperative that the relief sought in this application be determined as
urgently as possible in order to minimise the clear threat of harm to millions
of South Africans who face imminent blackout of their televisions if relief is not

granted before 30 June 2022.

It is also in the Minister's interests that the application is determined quickly.
Indeed, in her Answering Affidavit before the High Court, the Minister
foreshadowed precisely the need for an urgent direct appeal to this Court,
recording (at para 125). “To expedite this process, the Department will require
jits legal team to attempt to reach agreement with alf the parties that this matter

be heard by a full bench of this court and fo later explore a direct appeal to

the Constitutional Court.”

If the Minister's decision is vitiated by unconstitutionality, every transmitter
that is switched off, and every indigent household that loses access to
broadcasting, amounts to a violation of the rule of law, stands against the
constitutional ideals of good governance, and violates their fundamental
rights. And if the Minister's decision is not vitiated by unconstitutionality, this
too should be clarified by this Court, both in the Minister's interests, and ih the

public’s interests.

e.tv accordingly requests the Court to condone the short notice given of this
application, and the abbreviation of the periods prescribed by the Rules ofthis
Court. If e.tv were to make this application in the ordinary course, it and the

millions of South African households affected could not have proper recourse
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nor be able to secure effective relief, given the looming 30 June 2022

deadline.

Absent this Court's intervention, the Minister's conduct will lead to the
retrogressive removal of millions of vulnerable people’s rights, inter alia,
including to freedom of expression, currently enjoyed through access to

analogue broadcasting.

LEAVE TO APPEAL DIRECTLY TO THIS COURT

174

175

e.tv seeks to appeal against the decision of the High Court directly to this
Court in terms of Rule 19, which governs leave to appeal from any court to
this Court. However, | am advised that this Court has held that it will allow a
direct appeal to it, thus bypassing the Supreme Court of Appeal, only if it is in
the interest of justice to do so. As this Court explained in Pheko: “Generally,
it is preferable for litigants seeking to appeal a decision of the High Court to
approach the Supreme Court of Appeal before coming to this Court.

However, the fact that the applicants wish to appeal directly to this Court is in

itself not decisive. This factor is simply one c_)f the considerations relevant to

the enquiry in deciding whether it is in the interests of justice for leave to

appeal to be granted."”

| submit that it is in the interests of justice that this an appropriate case for a

direct appeal access to be granted on account of the following factors:

71 Pheko and Others v Ekurhuleni Metropolitan Municipality 2012 (2) SA 398 para 29
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The issues are the kind of issues that cry out for the urgent attention of
this Court — as did the issues (also involving the threat to rights of

millions of indigent South Africans) in Black Sash;

It would benefit all parties (e.tv, MMA, SOS, the Minister, the SABC and
the public} for this matter urgently and finally to be determined such
that there is clarity and certainty regarding the constitutionality of the
ASO determination, and the requirements for constitutional ASO

determination;

The matter is one of great public importance and the public have a right
to know whether the ASO date that is now set for 30 June 2022 is

lawful:
The matter is urgent for the reasons set out above under “Urgency:;

This Court is not called upon to determine the matter for the first time,

it is an appeal from a fuil court of the High Court;

The case does not involve the development of the common law. It
requires first and foremost an interpretation of the Constitution, a
consideration of whether the Minister’'s exercise of public power
complies with constitutional requirements, and a determination of what
appropriate, just and equitable relief is urgently required to protect the
rights of significant numbers of poor South Africans. These are matters
that this Court has regularly and finally determined, as the ultimate

guardian of the Constitution. As a result, the resolution of these issues
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does not require the specific common law expertise of the Supreme

Court of Appeal;

There is only limited time before the extended ASO date arrives. This
means that it is essential that the matter be urgently and finally
determined. The matter has already been urgently heard by a full court
of the High Court (constituted at the request of the Minister given the
constitutional and public importance of the matters). There is only
sufficient time for one appeal. It must be to this Court, the ultimate
guardian of the Constitution, and the final arbiter of constitutional

matters.

176 For all of these reasons, | respectfully submit that it is in the interests of justice

that a direct appeal be granted to this Court, so that the High Court's dismissal
of e.tv’'s application and its refusal to grant the appropriate and necessary

constitutional relief can be swiftly and finally remedied.

Conditional application for leave to appeal to the SCA

177 Given the urgent need for finalisation of this matter, in order to vouchsafe the

178

2022.

rights of millions of indigent South Africans, for the reasons set out above,

e.tv approaches this Court direct to urgently hear the appeal prior to 30 June

| have already indicated that there is only sufficient time for one appeal. It

must be to this Court, the ultimate guardian of the Constitution.
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However, as a precaution and only in the event that, notwithstanding what is
set out above, this Court were to determine that it is not in the interest of
justice to hear the appeal directly, e.tv will also conditionally seek leave to

appeal to the SCA.

Therefore, e.tv will file a conditional application for leave to appeal in the High
Court contemporaneously with, or soon after, this application. The application

will be contingent on this Court refusing leave to appeal.

e.tv has adopted this approach, purely out of an abundance of caution so that
if this Court declines to grant leave to appeal, it will not be left without the

ability to appeal.

e.tv undertakes to keep this Court apprised of all developments in this regard.

CONCLUSION

183

In the premises, e.tv seeks orders that;

183.1 The application is to be dealt with on an urgent basis in terms of

Constitutional Court Rule 12.

183.2 That e.tv is granted |leave to appeal to this Court against orders 2 and

6 of the High Court’s judgment.

183.3 e.tv's appeal is upheld with costs, including the costs of three counsel.
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183.4 Orders 2 and 6 of the High Court's judgment are overturned and

replaced with an order in the following terms:

183.4.1

183.4.2

183.4.3

183.4.4

‘e.tv's application to adduce the SABC’s media statement of

25 March 2022 is granted.

The first respondent (the Minister's) determination and
gazetting of the Analogue Switch Off date of 31 March 2022,
on 28 February 2022, is declared constitutionally invalid and

set aside.

It is declared that, prior to the determination by the Minister of
the analogue switch-off date and the date for completion of
digital migration, the Minister is required to undertake a
process of consultation with affected parties, including, but not
limited to e.tv, the first intervener (MMA), the second
intervener (SOS) and representatives of indigent qualifying
households, regarding the date of the analogue switch off date
and the date for the completion of digital migration and
whether appropriate measures are in place to ensure that
those in South Africa who are reliant on analogue broadcasting
are not deprived of their access t.o free-to-air broadcasting as

a consequence of the determination by the Minister.

It is declared that the digital migration process may not be
completed and the analogue switch-off date may not be
proclaimed by the Minister, unless and until the Minister has

complied with her constitutional obligations and public
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promises fo take reasonable and justifiable steps to provide
indigent qualifying South Africans households who are
presently reliant on analogue broadcasting with the means to

access free-to-air broadcasting via digital broadcasting.

The Minister is directed to file a Report to this Court within one
(1) month of the date of this Order, or such other period as this
Court should determine to be appropriate and just and
equitable, setting out the steps that have been taken to ensure

that:

{a) members of the public who are currently reliant on
analogue broadcasting services are provided with access
to set-top boxes and/or reception devices to enable them
to continue to be in a position to access free-to-air
broadcasts without subscription or charge following digital

migration;

(b) adequately resourced call-centres are operational to

process viewer queries sufficiently and effectively;

(c) an effective viewer information campaign has been

conducted; and

(d) sufficient Sentech resources have been allocated to action

the switch-off of transmitters.

The Minister is to bear e.tv's costs, including the costs of three

counsel”,
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183.5 Further or alternative just and equitable relief.

| certify that the above signature is the frue signature of the deponent and that he
has acknowledged that he knows and understands the contents of this affidavit
which affidavit was signed and sworn to before me in my presence at
JOHANNESBURG on this 4t day of APRIL 2022, in accordance with Government
Notice No. R1258 dated 21 July 1972, as amended by Government Notice No
R1648 dated 19 August 1977, as further amended by Government Notice No.
R1428 dated 11 July 1980, and by Government Notice No R774 of 23 April 1982,

~~—COMMISSTONER OF OATHS

“EAKL FKANCGIS DU PLESSIS
Practising Attorney
Le Val, North Block
45 lan Smuts Avenue
Westcliff, Johannesburg
South Africa
Tel: 011486 0242 /3
Commissioner of Qaths
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NATIONAL ASSOCIATION OF BROADCASTERS  Fourth Respondent
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JUDGMENT

MSIMANG, AJ

The Applicants and Intervening Applicants brought an application against the

Respondents for the following orders:

[1]  That only to the extent necessary and pursuant to directions issued by the
case management judge (the Honourable Mr Justice Fourie), the ordinary
provisions regarding service and time periods are dispensed with and this

matter is ireated as one of urgency in terms of Uniform Rule 6(12),
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[2] ltisdeclared that, prior to the determination by the Minister of the analogue
switch-off date and the date for completion of digital migration, the
Minister is required to undertake a process of consultation with affected
parties, including, but not limited to e.tv and the Intervening Applicants,
regarding the date of the analogue switch-off date and the date for the
completion of digital migration and whether appropriate measures are in
place to ensure that those in South Africa who are reliant on analogue
broadcasting are not deprived of their rights of access to information by
means of receiving free-to-air broadcasts as a consequence of the

determination by the Minister.

(3] 1t is declared that the digital migration process may not be completed
andfor the analogue switch-0fT date may not be proclaimed by the Minister
unless and until the Minister has complicd with her constitutional
ohligations and public promises to provide those South Afiicans who are
presently reliant on analogue broadcasting with alternative means to access

these services on a free-to-air basis.

[4] To the extent that the Minister has taken a final decision in relation to the
determination of the date for digital migration’s completion and analogue
switch off, or takes such a decision prior to the determination of this

application (“the determination decision”):
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4.1

4.2

000-4

The determination decision is declared to be unlawful and invalid;

The determination decision is reviewed and set aside.

The Minister is directed to file a Repott to this Court within one (1) month

of the date of this Order, or such other period as this Court should

determine to be appropriate and just and equitable, setting out the steps that

have been taken to ensure that:

5.1

wh
[ ]

3.3

5.4

members of the public who ate currently reliant on analogue
broadcasting services (including but not limited to 54% of e.tv’s
viewers as measured over the period September 2020 to August
2021) are provided with access to set-top-boxes and/or reception
devices to enable them to continue to be a position to access free-to-
air broadcasts without subscription or charge following digital

migration;

adequate resourced call-centres are operational to process viewer

queiies sufficiently and effectively;
an effective viewer information campaign has been conducted; and

sufficient Sentech resources have been allocated to action the

switch-~off of transmiiters.

000-4 6}3\\’

W\V



(6]

000-5

Such further and/or alternative relief as this Court considers necessaty, just

and equitable.

The First and Second Intervenors bought an application to be granted leave

to intervene as parties in the main application, which is granted.

THE HISTORY

This matter raises disputed, complicated, and technical issues of fact and
law, including constitutional law, and this judgement was prepared under
significant time pressure due to.the current deadline of 31 st March 2022 for
the swilch-o[f analogue broadcasting signal, as explained below. The Court
also required additional evidence from the Minister, which was only
pravided after hours on the first day of oral argument and responded to
with further additional evidence from the applicants before the hearing
commenced the next day. The Court appreciates the efforts of all partics to
provide this relevant additional evidence, which confirms the complexity
of the issues raised before the Court and requiring the Court’s

consideration in the short time available to it. Indeed, on the eve of

judgment on Sunday 27" March 2022, the applicants applied to place still

further evidence before the Court for its consideration. Those applications
are discussed below. The matter is about the fraught process of digital
migration - a process which started in 2006, During 2005 the Minister of

Communications, Dr Tvy Matsepe-Casaburri (hereinafler referred to as
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000-6

Minister including all successors in title) established the Digital Migration
Working Group (DMWG). The Minister in consultation with the DMWG
made far reaching recommendations that paved the way for the migration
of the South Aftican Broadcasting systems from analogue to digital. The
DMWG group consisted of the government, broadeasting industry,

organised labour and civil society.

South Afiica is a member of the International Telecommunications Union
(ITU). In 2006 the Regional Radiocommunication Conference (PRC-06)
of the ITU resolved that all countries of Europe, Africa, Middle East as
well as the Islamic Republic of Iran should migrate from anajogue to digital
broadcasting scrvices by 2013, Droadcasting Digital Migration is the
process of converling the broadcast of television and radio signals from
analogue to digital technology. This is set o mark the beginning of the

end of analogue broadeasting in these regions.

The process started in earnest in 2007 through public participation which
was held regarding the proposed Digital Migration policy based on the
recommendations made by the DMWG and the inpuls received from the

public.

The key benefit of digital broadcast technologies is that they use scarce
national radio frequency spectrum far more efficicntly than analogue

technologies. This means that the existing broadcasting services can be
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provided by using less of the radio frequency spectrum they currently
occupy. The radio frequency spectrum freed up through the digital
migration process, often referred to as “digital dividend”, has the potential
not only to provide new and improved broadcasting but also to enable
additional information and communication technology (ICT) services
traditionally not provided in the broadcasting radio frequency band, such
as mobile telephony and wircless broadband. The “digital dividend™ can

only be realised afier the migration process is completed.

Digital Migration begins with the “switch-on” of the broadcasting digital
(ransmission signals and ends with the “switch-off” of analogue ones.
Until the analoguc swilch-off occurs there is a period of “double
illumination” during which both analogue and digital services are

simultancously broadcasted,

The switch-on date' of broadcasting digital terrestrial television (DTT)
signal was originally set for the 1% November 2008 and the switch-off date
for the analogue terrestrial television (ATT) signals was the 1* November

2011. However, this feat was not accomplished,

12008 Digital Migration Policy Section 2 and 7(1) Government Notice No. 958 dated 8 September 2008

Government Gazette No, 31408
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[14] The Broadcasting Digital Migration Policy of 2008 was amended by the
Minister on the 17 February 20122 The 2012 policy provided that the
government will endeavour to switch-on the digital terrestrial television
signal in the last quarter of 2012, The date for the switch-off of analogue
signal will be determined by the Minister after engaging with cabinet and

the rclevant broadcasting sector stakeholders. Section 3.3.1 of the

amendment provided:

“Giovermment is committed to meel the deadline for analogue switch off by
17 June 2015 in line with the relevant ITU resolution. Taking into account
the different processes which need to be completed before digital switch-
on, Government has decided that digital signal should be switched on by
the end of the 2012/2013 financial year. A final date for the
commencement of the dual ilhanination period will be annotnced by the
Minister of Communications after engaging with Cabinet and all refevant
stakeholders, including the broadeasting indusiry. The date for the final
switch-off of the analogue signal with Cabinet and other relevant
stakeholders and assessing the extent of take up by awdiences of the
necessary equipment o facilitate universal access o broadeasting
services”.

[15] In December 2012, ICASA promulgated the Digital Migration
Regulations®. The purpose of the regulations was to provide for the
transition from analogue broadcasting to digital broadcasting of the
existing television channels and to preseribe the conditions for assignment

of chanel capacity for purposes of digital migration®,

2 Government Natice No. 97 of 7 February 2012, Government Gazette 35014
1 Government Notice N6.1070 Government Gazette 36000 of 14 December 2012
4 Regulation 2, read with the definition In Regulation 1.
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[16] The Digital Migration Regulations required progressive dual illumination
of the SABC channels, e.tv channel and M-Net channels during the dual
illumination period to achieve the phased digital migration of those

channels in the whole of the Republic?,

[17] 'The date for the commencement of the dual illumination period as well as
the date of the final switch-off of the analogue signal would be published

by the Minister in the Gazette®.

(18] On the 18 March 2015 the Minister published amendments to the 20087

and the 2012® policies as follows:

Para 2 Executive Summary

“The switch-on and switch-off date of the digital and analogue
broadeasting digital terrestrial television signals will respectively be
determined by the Minister of Comimumications in consulfation with
Cabinet”

“3.3.1 the government is committed to ensure a suceessful migration in
South Afiica. Taking into accownt the different processes, that need to be
completed before the digital switch-on. Government has decided that the
signal should be switched-on, on a date to be determined by the Minister
in consultation with Cabinet. The date for the final switch-off of the
analogne signal will similarly be amnounced by the Minister in
consultation with Cabinel.

5 Regulation 3.3

% Regulation 7

7 Govarnment Gazetie No, 31408 of 8 September 2008 and the 2012
8 Government Gazette No. 35014 of 17 February 2012
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[19] Onthe Ist February 2016 the Minister gazetted the commencement of the
dual illumination period for the digital broadcasting signal in South Africa:
“Kindly take notice that the commencement of the dual illumination period
Jor the digital broadcasting signal in South Africa starts on 1 February

2016. However, the analogue switch-off date will be announced after
consultation with Cabinet”.

[20] On the 5* October 2021 the Minister issued a media statement stipulating
that:

20.1. The digital migration commenced in 2006 when South Africa

acceded to the ITU Regional Agreement in Geneva.

20.2. During January 2021 President Ramaphosa announced that
South Africa must complete digital migration by the 31% March

2022.

20.3. All eligible households earning less than R3500 per month are
required to register at the nearest post office in or before the 31
October 2021 to receive government assistance for STB

installations.

000-10 (9\?
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[21] On the 28" February 2022 the Minister determined the 31 March 2022 as
the date for the final switch-off of the analogue signal and the end of dual

illumination'?.

FACTS

[22] The dispute in this matter is about the 700MHz/800MHz spectrum. In
terms of the ITU Convention it was agreed that the spectium must be
cleared of analogue broadeasting for IMT700/IMT800 Mobile Network
Operators (MNO). The migration process would culminate with the
switch-on of digital transmission and the switch-off of analogue

{ransmission,

[23] In South Aftrica the 700MHz/800MHz spectrum was allocated to the
SABC, M-Net and e.tv for analogue television broadcasting. In terms of
the digital migration process analogue (rausmission would be switched-off

on the 318 March 2022 as announced by the Minister.

[24] The broadeasters would not be able to broadcast on this spectrum, The
SABC has already switched off 288 analogue fransmitters and has m igrated
to digital transmission. M-Net (Multi-choice) has switched off 84
transmitters and has migrated to digital transmission. e.tv has switched off

4 of the 95 transmitters and is still broadcasting on analogue, It is common

10 Governtment Notice 1804 of 28 February 2022 Government Gazette No. 45384
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cause between the parties that the IMT 700/IMT 800 spectrum that has
been cleared by the SABC and M-Net will not be capable of use for digital

transmission as long as e.tv analogue broadcast continues as there will be

interference in the signal.

On the 5% October 2021 the Minister issued a media statement on the
Broadcast Digital Migration and Analogue Switch-off Plan and stated the

following:

“2.1 The government undertook fo assist beneficiary households
(households earning tolal salary of less than R3500 per wonth) with
installation of set-fop-boxes to ensure universal migrafion. The
process of registering beneficiary households 1o be supported
conmenced in 2015 and to date 1.184 miillion qualifying households
have been registered out of the estimated 3.75 million qualifying
households (as per StatsSA 2018 dala).

2.2 Since the inception of the BDM programme, 556 954 beneficiary
households have been migraied from the curvent total of 1.184
million. In addition, almost 10.5 million househalds out of just over
14 miltion TV households (2018 StaisS4 estimates) self-migrated
through private satellite boxes, as follows.

o DSTV = 7.8 million households
¢ OpenViewHD = 2.3 million households, and
e StarSat = 450, 000"

“4.5 Households Qualifiing for Support

4.5.1 Given the low manbers of registered beneficiary households,
Cabinet approved a last call for regisivation with a cut-off
date of 31 October 2021, this last call is also made fully aware
of the impact of the Covid-19 pandemic on household income,
In terms of this call:
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o The qualifying households who register on or before
3715 October 2021, will be connected before the ASO;
and

o The households that register after the 31 Oclober
2021 will only be connected within three (3) fo six (6)
months after the ASO.

4.5 We call upon all eligible households to regisfer at the nearest
post office on or before the 31 October 2021 to receive
government assistance for your STB installation. We are also
[finaiizing a registration App and the details will be announced

in the near fitture ",

[26] The applicants brought these applications which seek to delay the
migration process. The basis for the opposition is that the process has not
been fair in that the government has breached the rights enshrined in the
Constitution and the Bill of Rights particularly in that it intends to switch
off approximately 3.75 million poor South African households including
54 percent of e.tv viewers who are receiving Free-To-Air Broadcasting,
The government had promised the cstimated 3.75 million qualifying
households that they would not be left behind in the migration to digital
ransmission in that they would be provided with installed STB’s prior to

ASQ if they registered to receive a STB.

[27] The argument of e.tv is that out of the 3.75 million households eligible and
reliant on government to migrate them, the Minister could probably install

1167 912 STB’s by March 2022 which means that 2.58 million qualifying
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indigent households (over 8 million South Afticans) would not have

migrated.

[28] Mr Marcus SC, Counsel for etv argued that the Minister’s conduct
threatened the fulfilment of the government’s over-arching duty under
section 27 of the constitution to ensure social assistance, in the form of
financial support, for those who cannot support themselves. Further he
al*glaecl that in this case the duty is accentuated for government when it
comes to the indigent and their access to information, particularly where
government has publicly promised to assist the poor with STB’s to enable

them to reccive digital television.

[29] Similarly, Mr Ferreira, Counsel for the intervening applicants, argucd that
as a result of the sudden rush by the Minister to switch-off analogue
broadeasting at least 2.5 million indigent households representing 8.23
million indigent people will be lett entirely without Free -To -Air services

at the end of March 2022 and in the immediate allermath of the ASO.

THE KZN PRINCIPLE

[30] MrMarcus relied on the so-called “KZN"" principle” that a state organ will

be bound by its seriously and lawfully made public promises and that it

11 Kyva Zulu Natal Joint Liason Committee v MEC for Education, Kwa Zulu Natal and others 2013({4) SA 263 (cc)
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would be legally and constitutionally unconscionable for the state to renege

on that promise.

[31] In that case, the MEC for Education issued a Notice in September 2008
setting out the subsidy amount which had to be paid to independent schools
for the budget year commencing 1% April 2009. The payment of the first
term tranche was due on 1% April 2009. The Independent Schools had
incorporated the allowance for those subsidies in their budgets for 2009.
In May 2009, the department sought to retract and significantly reduce the

available subsidy amount. The Constitutional Court through Cameron J"

stated the tollowing:

“[48] KEven though the 2008 Notice may not have given rise o an
enforceable agreenmenl between the Applicant and the Respondents, it
constituted a publicly promulgated promise 10 pay. And, once the close
date for payment of a portion of the subsidy passed, this created a legal
obligation unilaterally enforceable at the instance of those who were
intended 1o benefit firom the prontise”

[32] The court accepted that the promise may not give rise to an enforceable
agreement between the parties but because it constituted a publicly
promulgated promise o pay once the due date of payment of a portion
thereof had passed it created a duty to pay, albeit unilaterally. This means

that once a promise is made for payment on a particular date and the

12 sy Zuby Natal Joint Liason Committee at 43
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promise is not refracted beforc that date then there is a legal obligation
unilaterally enforceable at the instance of those who were intended to

benefit from the promise.
Froneman J* expressed a different view as against the majority view:

“[106] The lack of an intention to coniract was the only real defence that
the Department offered fo the contractual claim of the applicant.  The
promise to pay the subsidies to schools is reasonably susceptible to a
consirtiction that it was an offer to schools which was accepled by them.
Nothing in private contract law or public administrative lenw excludes that
constriction as a matter of principle”

The reasoning of Froneman J is more in line with the posilion in our law
of contract and the law of property which recognises various rights and
obligations. Rights are reciprocal and for every right there is an obligation.
A real right (ius in re) is a right to a thing and is enforceable against the
world at large. A personal right (ius in persona) is a tight to performance
or a prestation and is enforceable only against the person who is paity to

the contract, " It is impottant to establish what rights the registered

¥ waulu Natal Joint Liason Committee of para 106
1 githerherg and Schoaman’s - The Law of Property 5 ed page 23
“the following patrmonial rights or property rights with corresponding legal objects may be distinguished

namely:

(a)
{b)

3]

A real right Is a right to a thing, As Indicated before, a thing is an independent corporeal object (other
than human beings] which is susceptible to legal control and which is valuable and useful to a person.
A personal right Is 2 right to performance. Performance is an act In the form of delivering something,
doing or not doing something (dare, facere or non focere) which one persan can require a particulay
other person to perform,

An immaterial property right is a right to immaterial property. fmmaterial property Is the intangible
expression of human skills, or inventions of the human mind, embodied In a tangible agent andd which
are by law allotted to their author,
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applicants acquired vis-@-vis the unregistered households and the

goveriment.

[35] e.tv’s arguments arc anchored, on the promise that the Minister and
government had made in respect of the provision of the STB’s, It is
imperative to establish the nature and the extent of the promise in order to
establish any rights and obligations it created and who should be the
beneficiaries of the promise. In order to do so we must interrogate all the

policies where the promise was made,

{d) A limited real right te other patrimonial rights (serving as legal objects} such as real rights, personal
rights and immaterial property rights.

(e} A statutory right granted by the legislature to a party to an agreament to ciaim performance from the
other party to the contract. Performance in this instance is also an act in the form of delivering
something, doing or not doing something (dere, facere or rion fucere) which one person can requive a
particular other person to perform,

(f} A statutory right against the state to certain resources or perfarmances, The following rights

distinguished:

{i) Welfare claim rights against the state and not based on contract (for example pensions,
medical benefits and subsidies);
(i} Licences, permits and auotas issued by the state; and

(i) Other rights against the state and based on leglsiation {especiaily fand and water-use rights,
and mineral and petroleurn rights in terms of land reform and simllar Initiatives undertaken
In terms of section 25 of the 1996 Constitution).”

Sakereg Vonnisbundel 2 edition paga §

“la) Volgens dle personoliteitsteorie is die onderskeid tussen saaklike en persoonilke regte in die werking
van die regte geleé, 'n Saakltke reg het hiervolgens absolute werking, d w s dit geld teen die hele
wereld. ‘n Persoonlike reg daarenteen het slegs relotiewe werking, d w s dit geld slegs teenaor 'n
bepaalde individy...

{b) Volgens die klassfieke teorle is die onderskeid tussen saaklike en persoonlike regte nie in die werking
van die regte geleé nie, maar in die aard von die betrokke regsbetrekking, ‘n Ssaklike reg is volgens
dé slening n regsbetrekking tussen n regsubjek en 'n saak, terwyl 'n persoonlike reg met n
verhoudlng tussen ‘n regsublekte onderling te make het.”
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[36] The 2008 DM Policy'

The policy estimated that there are 4.5 million housecholds that are poor
who would find it very difficult to afford 8TB’s by November 2011 and
that government has decided as a maiter of policy, to consider finding

means of making STB’s affordable.

[37] The 2008 policy promised to find a means to make $TB’s affordable by 1%
November 2011, It did not promise to provide STB’s and in any event the

18 November 2011 switch-on and switch-off was not met.

[38] 2012 BM Policy’s

i ol 70 SRR

The 2012 policy estimated that there are 11.3 million TV households in
South Africa and of these 5 million are poor households who would find it
very difficult to afford STB’s. The government had decided as a matter of
policy, to consider finding some means (0 make STB’s available to the
poorest TV-owning households. This support by government should be
seen as part of its commitment to bridging the digital divide in South
Africa. The government has therefore decided, as mandated by section
88(1)(a) of the Electronic Communication Act (ECA)Y, to subsidise poor

households through the Universal Service and Access Fund (USA Fund).

15 Government Gazette 31408 Government Notice 158 of 2008
16 sovernment Gazette 35014 Government Notice 97 of 2012
1 plectronic Communications Act No. 36 of 2005
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[39] It must be noted that the policy estimates that there are 5 million poor

[40]

households who would find it difficult to afford STB’s. The government,
in order to assist the poorest households to make the STB’s affordable,
mandated the use of Funds available in the USA Fund, ensuring that the

benefit that they currently enjoy is maintained.

[t is important al this stage to consider the provisions of section 88(1)(a) of

the ECA which provides:

“88 Application of money in Universal Service and Access Fund:

(1) The money in the Universal Service and Access Fund must be utilised
exclusively for pavment of subsidies-

(@) For assistance of needy persons lowards the cost of the
provision fa, or the use by, them of broadcasting and electronic
communication services”

The mandate of Section 88(1) of the ECA is to assist needy persons towatds
the costs of broadcasting and electronic services. The 2012 policy enables
the government to use the USA Fund to assist in the provision of STB’s.
The policy, makes provision to assist the poorest of the poor households.

The USA Fund mandate is for the usage of the fund for the needy,
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[42] 2015 DM Policy"

The 2015 Broadcasting Digital Migration policy simply provided that the
total TV-owning households in South Africa are estimated at 13 million,
of which approximately 65 percent rely exclusively on fiee-to-air

breadcasting. No commitment was made with the provision of the STB’s.

[43] On 10™ March 2015 the Independent Online News reported that 5 million
poor television household owners would receive free STB’s firom
government. The Fact Sheet (annexure PR 28) provided by e.tv statcs that
government will provide fice STR’s to more than 5 million poor
households television owners and that the following groups are eligible to

receive subsidies:

» Indigent South Afiican with a green Identity Document.

o Households who are in possession of a functioning TV sel and are
not subscribed to paid television services.

o Households dependent on social grants,

o Households already covered by SABC concessionary TV licence
scheme.

o  South Africans living around the boarder region ateas of the country

SKA in the Northern Cape.

18 Government Gazette 38583 Government Notice 232 of 2015
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The people who will not qualify for the government subsidy will have to
buy STB’s. Prices will be announced once the STB’s are available and
further states that the South African Post Office (SAPO) is responsible for

the distribution of STB’s,

|44]  On the 13™ May 2021 the Post Office provided requirements to qualify for

a free TV decoder (STB) and advised people to apply for a subsidised STB.

o Proof of family income. Families with income of R3200 per month
ot less qualify.

e Recipients of a SASSA social grant qualify,

e Proof of SA identity and SA citizenship.

o Proof{ of address (for installers).

s A police affidavit to state that you have a working TV.

[45] On the 5% October 2021 the Minister made a media statement that during
Sona 2021 the President announced the 31" March 2022 as the switch-off
date for analogue, That government undertook to assist beneficiaries
carning less than R3500 per month with the installation of 8TB’s to ensure
universal migration. That the process of registering the beneficiary
househalds to be supported commenced in 2015 and that to date 1.184
million qualifying households have been registered out of the 3.75 million

qualifying households (as per Stats SA 2018 data).
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Since the inception of the BDM programme 556 954 beneficiary

households have been migrated from the current 1.184 million,

According to Stats SA there are 14 miltion TV owning households in South
Africa 10.5 million self-migraled and 3.5 million are the qualifying

households. The 10.5 million is made of: -

DSTV 7.8 million
OpenViewHD 2.3 million
Statsat 450 000,

“We call ypon all eligible households to register at the nearest post office
on or before 31% October 2021 to receive govermnent assisiance Jjor your
STB installation. We are also finalising a regisiration applicaiion and the

details will be annonnced in the near future.”

STATISTICS

The Statistics that are relied on by all parties were obtained from Statistics
South Africa. The Statistics during 2008 indicated that the majority of

television sets in South Africa were analogue.

Television manufactures started manufacturing digital compliant
(elevision sets from 2010. New generation television sets manufactured

from 2010 were digital compliant. 1t appears that by 2021 out of the
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14 million television sets in South Aftica 10.5 million were compliant and

about 3.75 million were analegue.

[50] The Statistics indicated that there are 3.75 million analogue television sets
{hat receive analogue transmission. There are no statistics that indicate the
financial status of the households. The Statistics do not indicate how many

households meet the crileria set by government or the USA Fund,

CRITERIA FORELIGIBILITY

[51] In 2015 the registration process stagted for the poorest households who
needed assistance and the Post Office was identified as the Distributor of
the decoder (STR’s). The criteria was set for registration and fo qualify the

following requirements had to be met:

51.1 Income of R3200 or less;
51.2 Sassa Grant recipient;
51.3 Proof of South African [dentity Document and Citizenship;

51.4 Proof of Address;

51.5 Police affidavit to state that you have a TV set in working condition.
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THE PROMISE AND THE MISSING MILLIONS

[52} It is clear from the 2018 Stats South Africa statistics that there were 3.75
miltion television sets in South Africa veceiving signal via analogue. The
households that have heeded the government’s call to register were 1,184
million. These statistics are actual and tangible figures. Similarly, the
260 868 who registered after the cut-off date present real and tangible

figures.

[53] As at 318 October 2021, 1 228 879 households had registered, of which
1 180 666 qualified to 1l~eceive 5TB'. 12754 céuld not have the STB’s
installed at the stipuilated addresses (no reasons provided), leaving
1167912 househelds requiring installation. Since the installation
programme commenced, oply 660 661 STB installations have been
completed as of the 14% March 2022, leaving 507 251 registered
households outstanding.  The Minister’s department (department)
projected that it could install 197 214 STBs by 20" March 2022, 184 196
by 25" March 2022, 93 202 by 28t March 2022 and the balance of 32 639
by 31% March 2022 to achieve installation of all 507251 outstanding

vegistered and qualifying households. Of these, 34 294 were in the Free

State, 39 835 in the North- West, 5 598 in the Notthern Cape, 20 122 in
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Mpumalanga and 17 918 in Limpopo. These are the provinces in which

analogue transmission has already been switched off in tetms of an

agreement with the SABC and installation completion is most urgent there.
The department achieved the installations completed thus far with 285
installers and noted that Sentech has engaged another approximately 8 000
installers to complete the project. No further details or evidence was placed
before the Court regarding what remains to be achieved and how it can
reliably occur before ASO on the 315 March 2022. Again, the department
indicated on 14% March 2022 to the Court its projection that all these
outstanding instailations will be completed by 31% March 2022, the ASO
date. This commitment, whilst seriously made by the department, must be
considered by the Court in light of the common cause facts regarding the
progress in installations thus far. It would be unconscionable for any of
these households to continue to be left behind prior to ASO and there is a
significant probability of this happening given the slow installation
progress made thus far, especially in the provinces that have already

switched-off.

2.58 million households have not registered. The applicants argue that they
constitute about 8 million people that have been forgotten ot who are
missing from the migration process, The applicants have not provided the

Court with any statistics that these are deserving households that require
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STB’s. Neither the government not the applicants have conducted a
research or study that indicates how many indigent households receive
television via analogue. Households continued registering after the 31%
October 2021 and continue to do so; an indication that there ate still
households deserving of STB’s out there although the exact number is
unknown. As at the hearing before the Court, a further 260 868 households
had registered between 31% October 2021 and 164 March 2022, The

department and Minister say no more about this group other than that:

(i) Their STB installations are cutrently not budgeted for, necessitating
an application to National Treasury to secure additional funds that
have not yei been made available, and;

(i) Their STB installations are expected to take three to six months.

Whilc this group failed to register by the 31" October 2021 cut-oft date
announced on the 5" October 2021, the Minister has included them in the

numbers of those who are entitled to urgent STB installation.

RIGHT OF THE REGISTERED HOUSEHOLDS vis-g-pis

GOVERNEMENT

Tt is common cause that government publicly made a call in the Gazetle

calling on members of the public who meet certain criteria to apply for
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STB’s. The houscholds that registered and met the requirements set by
government qualify for STB’s. By registering, the houscholds accepted
the invitation for a free STB from government'®, It is analogous to the
offer and acceptance as stated by Froneman ] in the Kwazulu Natal
principle case. The person who registered acquired a prestation which
entitled that person to performance that will compel government to provide

that person with a STB.

[S6] RIGHTS OF UNREGISTERED HOUSEHOLDS yis-a-vis

GOVERNMENT

The housecholds that did not heed government’s call and did not register do
not quality for STB’s. In order to qualify the household had to comply with
the criteria set and fulfil the requirements. The household had to register.
The registration is imperative in order for the household to be counted.
Without registering, the government will be unable to ascertain the number
of deserving households and to make the necessary provisions for the
STR’s, The household that has not raised its hand and applied as required

has no standing.

¥ Christle’s Law of Contract in 5A
“In the leading English case of Carlill v Carbolic $moke Rall Co [1983] 1 QB 256 (CA) 268, the company had
published an advertisement offering to pay £100 te anybody who used its smoke ball as directed but
nevertheless, caught influenza, Bowen L) said:

“I was also sald that the contsact is made with alf the world — that is, with everybody; and that you cannot
contract with everybody. It Is not a contract made with all the world. Thereis the fallacy of the
argument. i is an offer made to all the world; and why should not an offer be made to ail the world
which Is to ripen Inte a contract with anybody who comes forward and perform the condition?
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[57) The 1.184 million households are entitled to STR’s to be installed by
gavernment on ot before the 31 March 2022 which is the switch-off date
announced by the Minister. The 260 868 households who registered after
the 31% October 2021 had been .promised that their STB’s will be installed

in three to six months from the 315 March 2022.

[58] It remains to be seen how many households will be adversely affected by
switch-off. However, it would be unreasonable to allow for a situation
where this unknown vatiable is allowed to hold up a procoss that will
eventually be of benefit to all citizens and where the government must meet

its international obligations.

{59] The applicant and the intervening parties have accordingly not proved that
(here are 2.58 million households representing 8 million indigent people

that will be switched off on the 31 March 2022.
FREEDOM OF EXPRESSION

[60] It was argued by the applicants that an estimated 8 million South Afiicans
will be cut-off from analogue broadcasting and thereby would be denied
their right to freedom of expression including freedom to receive
information. Tt is cotrect that in today’s world, freedom of expression and
freedom to receive information, is best served by being able to receive

information from multiple sources (an argument aptly made by Vodacom)
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and sources of a person’s own choice. It is the court’s view, that in light
of the process undertaken by government to provide for STB’s to all
qualifying registered households, the government has done enough within
its powers to help the qualifying households realise this right. It is near
impossible for the government to establish who else qualifies for a STB
without the affected households registering as not all indigent households
own an analogue TV and not afl households that own an analogue TV are

indigent.

DUTY TO CONSULT

The duty to consult which is raised by the applicants is primarily that the
Minister must consult e.lv, Media Monitoring Africa and §OS Support
Public Broadcasting before announcing the switch-off date. The migration
process has a long and arduous history starting with the establishment of
the Digital Migration Working Group and continuing all the way to the
dual illumination period and, finally, the provision of STB’s. The various
Digital Migration Policies indicated what consultation had taken place.
e.tv mostly relies on the six letters written by it in September and October
2021 but cannot dispute its inclusion in several satisfactory consultations
over many years regarding the process of digital migration, Its
disagreement with the process followed and preference for a process that

serves its commercial interests does not require further consultation
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opportunities. Similarly, the Intervening Applicants have not shown that
further consultations with them are necessary to ensure a rational,
reasonable, and lawful digital migration process. The applicants’ interests
have been heard by government and balanced against the urgent need for
digital migration to occur, many years after it ought to have been completed
in terms of South Atrica’s international commitments, The target ASO
date was announced by President Ramaphosa during the State of Nation

Addresses in 2021 and 2022. The Minister determined and annouﬁced the

date as required by the policy.

[62] The formulation of policy is an executive competency and the duty to
consult will only arise in circumstances where it would be irrational to take

the decision without further input from industry experts.
Nugent J A in Scalabrini concluded:

“f72] that constltation in this case does not have as a conseguence that
there is a general duty on decision makers to consult organisations or
individuals having an interest in their decisions. Such a duty will arise
only in circumstances where it would be irrational fo fake the decision
without such consultation, because of the special knowledge of the person
or organisation to be consulted, of which the decision-maker is aware.
Here the irrationality avises because the Director-General, through his
representations, ai the meeting of 7 May 2012, acknowledged the necessity
for such consultation... "

o “Minlster of Home Affairs v Scalabrini Centre 201 {5) SA 421 para 72
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[63] The Minister announced the switch-off date as 31% March 2022, There is
nothing that prevents her from doing so. It is in the interest of the country
the economy and for South Afiicans in general that the Digital Migration

be finalised.

[64] INSTALLATIONS: STATUS QUO

The government’s responsibility is to provide STB’s to the 1.184 million
registered households by the 31% March 2022 in terms of the agreement

with the households who apptied and registered for the STB’s.

[65] In terms of the figures provided 1 167 912 households had registered and
were entitled lo STB installations, On the 5" October 2021 the Minister
indicated that 556 954 of these houscholds had been migrated which means
that there were 610 958 outstanding installations. The Minister indicates
that as at the 10" March 2022 there were 507 251 households which still
required installations. This means that from October 2021 {o 10" March

2022 only 103 707 STB’s had been installed.

[66] The Minister provided the Court with projections that 507 251 outstanding
installations will be conducted and concluded by the switch-off date, 31
March 2022. These projections are ambitious and very tight, The Court is
sceptical that the government will be able to install the STB’s as per the

projections as they are not supported by any statistics or evidence of on-
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the-ground arrangements that could suggest that the projections made are

capable of being met by 31 March 2022.

[67] Wi Motau SC, Counsel for the Minister, gave the Court the assurance that
these projections will be met. He offered to submit a repott to the Coutt on

the progress of instaliations.

[68] The Court is not in the position to project manage the programme of
installing STB's. It appears that the government will require more time to
be able fo install the STB’s. The Court finds solace in the fact that some
800 000 STR’s are available from the post office warehouse and that it
appears that arrangements have been made for the sourcing of many

thousands more technicians to undertake the installations.

[69] In order to make sure that the government does not switch-off the 507 251
households who have timeously registered and who are entitled to the
imstallation of STB’s by 31% March 2022; and who are likely to be
switched-off if the government does not reach its installation target; the
Court has decided that the switch-off date should be deferred for a period
of three (3) months, to 30" June 2022, to give the government sufficient
time to complete the installations of the outstanding STB’s. The prompt
installation of those qualifying households who registered after 31%

October 2021 and by 10% March 2022 also is required to be completed
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within the timeframe committed by the Minister to ensure the shortest

disruption of their receipt of information on their analogue tv’s.

RULE 6(5)(¢) APPLICATIONS

[70] On Sunday 27" March 2022, the eve of judgement, e.tv and the Intervening
Applicants brought two applications in terms of Rule 6(5)(e) to place
further additional evidence before the Court. As with the main applications,
these are strikingly similar. In both applications, the additional evidence
was a media statement made by the South African Broadcasting
Corporation on 25" March 2022 regarding the imminent ASC date of 31%
March 2022. The SABC has played no part in these proceedings. The
Minister and other respondents have not had the opportunity to deal with
these applications or the contents of the SABC’s media statement, Given
the stage of the litigation and obvious need for all parties to have finality
and certainty as to the ASO datc and the installation of STB’s for qualifying
registered households, there is prejudice that will result from atfording a
party not before the Court in these proceedings the opportunity to be joined,
consider its position and respond to the complex issucs raised in a manner
that also then enables the respondents to address the new evidence.
However, in light of the Court’s order, this further evidence is not required,

and these applications are dismissed.
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COSTS

[71] For the reasons set out above, e.tv and the Intervening Applicants were
unsuccessful in obtaining the majority of the relief they sought in their
main applications aimed at further consultation, interdicting the ASQO in
effect and requiring the Minister to report to the Courl. They also were
unsuccessful in their applications in terms of Rule 6(5)(¢). The relief
granted by the Court in its order is granted because it is just and equitable
to do so in terms of section 172 of the Constitution to ensure that the
qualifying registered households received their STR’s before ASQ or, for
those who missed the registration cut-off date, within the shortest possible
time period projected by the Minister. This mcﬂné that the applicants ought
{o bear a portion of the respondents’ costs in opposing the applications,
However, the Biowafch principle applies to the Intervening Applicants
which litigated in the public interest. For these reasons, e.tv is ordered to
pay 30 % of the first respondents’ costs and 100 % of the costs of the
second, third and sixth respondents on party and party scale, including the

costs of three counsel where employed.
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ORDER
1 therefore make the following order:

1) Media Monitoring Africa and SOS Support Public Broadcasting are
granted leave to intervenc as co-applicants in the proceedings under
case number 51159/21;

2) The main applications and the applications in terms of Rule 6(5)(¢)
are dismissed;

3) The analogue switch-off date is deferred from 31% March 2022 to
30% June 2022;

4) Set-Top-Boxes for the 507 251 qualifying households registered by
318 October 2021 are to be installed by no later than 30" June 2022,
with priority to be given to the installation of Set-Top-Boxes for the
qualifying registered households located in the Free State, North-
West, Northern Cape, Mpumalanga and Limpopo provinces,

5) Set-Top-Boxes for the 260 868 qualifying houscholds registered
between 31 October 2021 and 10" March 2022 are to be installed
by no later than 30" September 2022; and

6) e.tv is ordered to pay 50% of the costs of the first respondent and
100% of the costs of the second, third and sixth respondents on party

and party scale including the costs of three counsel where employed.
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Heard on:
For fivo Applicant (e.tv):

Instructed by:

For MMA and SOS:

(the Tutervening Applicant)

Instructed by:

For the Pirst Respondent:

Minister of Communication &

Digital Technologies

Instracied by:

For the Second & Third
&QSMQQ&Q:

14 -15 March 2022
Gilbert Marcus SC
Max du Plessis 8C
Andreas Coulsoudis
Sarah Pudifin-Jones
Celeste Moodley
Noartons Inc

Nick Teireira
Amanda Cachalia
Rosengarten & Feinberg

Terry Motau SC

Benny Makola SC
Bahle Lekokotla

Peter Smith

Busani Dhladhla

State Attorney - Pretotia

William Mokhare SC
Mpho Makgato
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Instructed by:

For the Sixth Respondent:

Instructed by:
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Kunene Ramapala Inc

Frank Snyckers SC

Duncan Turner

Ayanda Msimang

Cliffe, Dekker Hofmeyer Inc

28 March 2022
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