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IN THE HIGH COURT OF SOUTH AFRICA 
(SOUTH EASTERN CAPE LOCAL DIVISION) 
 
       CASE NO: 2130/2004 
       DATE DELIVERED: 11/2/05 
 
In the matter between: 

 

SATYENDRA PERSADH      1ST APPLICANT 
GOLDENGATE MOTORS CC t/a GOLDENGATE DELTA  2ND APPLICANT 
 
and  
 
GENERAL MOTORS SOUTH AFRICA (PTY)LTD  RESPONDENT 
 

 
JUDGMENT 

 

Application for a postponement – Principles to be applied restated – No 
basis established for the court to exercise its discretion in favour of the 
applicants – Application for the postponement accordingly dismissed. 
______________________________________________________________ 
PLASKET J 
 
[A] INTRODUCTION 
 

[1] The applicants launched an application against the respondent on 23 July 

2004. They sought orders: 

‘1. Interdicting and restraining the respondent from concluding any 

dealer sales and service agreement and any franchise agreement 

with any third party for the area of KwaDukuza (Stanger), KwaZulu- 

Natal and/or from performing under any such agreement if it has 

already concluded an agreement with any third party.   
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2. Directing the respondent to comply fully with its obligations under 

the sale and service agreement and franchise agreement 

concluded by it with the second applicant effective the first day of 

December 2002. 

3. Directing the respondent to pay the costs of this application.’ 

 

[2] The respondent, on 30 July 2004, filed a notice of opposition, answering 

papers and a counter-application in which it sought orders: 

‘1. Declaring that the dealer sales and service agreement concluded 

between the second applicant and respondent was lawfully 

cancelled by respondent on 13 October 2003 with effect from 28 

February 2004; 

2. Interdicting and restraining the second applicant from in any 

manner whatsoever representing and/or holding itself out to be an 

approved dealer of or service centre in respect of motor vehicles 

manufactured and/or distributed by respondent; 

3. Ordering the second applicant to forthwith remove from its premises 

all signs, marks and other emblems identifying itself or purporting to 

identifying itself as an approved dealer and/or service centre in 

respect of motor vehicles manufactured and/or distributed by 

respondent; 

4. Ordering the second applicant to pay the costs hereof.’ 

 

[3] Thereafter, the applicants did nothing: no reply to the main application was 

filed; no notice of opposition to the counter-application was filed; and no steps 

were taken to set the matter down. As a result, on 30 September 2004, the 

respondent’s attorneys set the matter down for hearing on 3 February 2005, 

more than four months in the future. Proper notice of set down was given to 

the applicants. 

 

[4] On 2 February 2005 an application for a postponement was filed by the 

applicants. The founding affidavit was deposed to by the first applicant’s son. 

This application was opposed by the respondent, its answering papers being 

filed on 3 February 2005. At the hearing of the application for the 
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postponement (on the afternoon of 3 February 2005) a notice of opposition to 

the counter-application was handed in. 

 

[5] After hearing argument, I dismissed the application for the postponement 

and stated that I would furnish my reasons later. I heard the application on the 

merits, as well as the counter-application, on the morning of 4 February 2005.  

I dismissed the application and granted the relief claimed in the counter- 

application in slightly amended form. I undertook to provide reasons for those 

decisions together with my reasons for refusing the postponement. These are 

the reasons. 

 

[B] THE POSTPONEMENT 
 
[6] The basis for the postponement is twofold. First, and I understand these 

grounds to apply to both the main application and the counter-application, the 

following is stated by the deponent to the founding affidavit: 

‘7. Due to the first applicant’s unavailability to depose to an affidavit in 

support of a postponement, the first applicant has telephonically 

authorised me to depose to this affidavit. 

8. During or about 27 January 2005 the applicants’ correspondent 

attorneys addressed a letter to the respondent’s attorneys, a copy 

of such letter being annexed hereto marked “AA”. 

9. On 31 January 2005, a further letter was addressed by the 

applicants’ correspondent attorneys to the respondent’s attorneys, a 

copy of such letter being annexed hereto marked “BB”.   

10.   The honourable court will note inter alia from annexures “AA” and 

“BB” hereto that: 

(a) the respondent was advised that the applicants were seeking 

an adjournment of this matter; 

(b) a tender for the wasted costs of the postponement was 

made; 

(c) the reasons why the adjournment was sought were also 

stated.’ 
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[7] In addition, it is also stated in the affidavit that the applicants would be 

prejudiced if the matter was to proceed, while the respondent’s would suffer 

no prejudice. The deponent to the founding affidavit states too that the 

respondent ‘has made several incorrect averments in its opposing papers’ 

and he refers to some of these, for what they are worth.  He concludes by 

saying that the applicants intend filing a replying affidavit, will seek 

condonation for the late filing thereof and that the replying affidavit ‘has not 

been delivered timeously for the reasons set forth in annexure “BB” hereto’. 

 

[8] In respect of the counter-application, it is argued by counsel that whereas, 

if this was an action rather than an application, the mere filing of a notice of 

opposition would require the matter to be postponed;1 while rule 19(5) only 

applies to actions, and it is not one of the rules that, in terms of rule 6(14), 

also applies to applications, I have a discretion, grounded in the inherent 

jurisdiction, to apply it to applications;2 and that, in this case, I should exercise 

my discretion in favour of the applicants and postponed the counter-

application. Once I decide to do that, it would make no sense to have the 

matter adjudicated piece-meal and so, for the sake of practicality, I should 

postpone the main application too, even if grounds for its postponement are 

not sufficient on their own. 

 

[9] The starting point for determining whether there are factors that may 

operate in favour of the applicants for the postponement of the counter-

application is a consideration of the grounds upon which the applicants rely 

for the postponement of the main application. The deponent to the founding 

affidavit states that the grounds upon which the postponement is sought are 

set out in two letters sent by the applicants’ local correspondent attorneys to 

the respondent’s attorneys on 27 January 2005 and 31 January 2005, a week, 

and three days respectively, before the hearing of the matter. 

 

                                                 
1 Rule 19(5). 
2 See Academy of Learning (Pty) Ltd v Hancock and others 2001 (1) SA 941 (C), para 27; Ter 
Beek v United Resources CC and another 1997 (3) SA 315 (C), 333D; Truter v Degenaar 
1990 (1) SA 206 (T), 208F-H; Reymond v Abdulnabi and others 1985 (3) SA 348 (W), 349E. 
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[10] The first letter simply stated: ‘Our instructing attorney has today advised 

us that they intent applying for a postponement of the matter, and will be 

addressing a letter to you later in the day in this regard.’ It contains no 

grounds upon which the proposed postponement will be based. It appears to 

be in response to a letter from the respondent’s attorney on that day in which 

he drew attention to the fact that the applicants’ heads of argument had not 

been filed, that the respondent was filing its heads of argument and that the 

respondent intended to proceed with the matter on 3 February 2005.   

 

[11] The second letter reads as follows: 

‘Our instructions are that our instructing attorney, Mr K Maharaj of K 

Maharaj Incorporated, has only recently returned from overseas hence 

the lateness of this letter. In addition, the counsel seized of this matter, 

Advocate OA Moosa SC of the Durban Bar was in Johannesburg and 

Cape Town during the course of last week. 

We have been instructed to advise you that our clients seek an 

adjournment of this matter, which was set down by yourselves for 3 

February 2005. We advise further that your party and party costs 

(either as taxed or agreed) are hereby tendered by our clients. Our 

instructions are that your client has always contended that the matter is 

not urgent, and, in light of the tender made as regards costs, we do not 

believe that your client could be prejudiced in any way. 

Those instructing us have advised that an adjournment is sought on 

inter alia the following grounds: 

1. The second applicant, a medical practitioner, who has 

deposed to the applicants’ affidavits, is currently in the 

United Kingdom in order to enrol for and to write an 

examination; 

2. our clients intend delivering a replying affidavit. The said 

affidavit was delayed towards the latter part of last year as a 

result of the second applicant having to go overseas to visit 

his elderly mother who had taken ill. The replying affidavit 

has been drafted but the second applicant is not presently 

available and is only due to return in March. Our instructions 
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are furthermore that three supporting affidavits have already 

been obtained, which affidavits contradict the averments 

made in the opposing affidavit, particularly as regards the 

affidavit of John Tager, and these affidavits are available; 

3. The date, having been allocated by the registrar, is also not 

suitable as our clients’ counsel, Advocate Moosa SC, will be 

sitting as an Acting Judge from today until the end of 

February. 

In light of the above, kindly revert to us urgently by close of business 

today as to whether your client will consent to the matter being 

postponed on the basis set forth above.’ 

 

[12] The deponent to the founding affidavit avers that the applicants’ want to 

file a reply and oppose the counter-application but no explanation is given as 

to why this was not done timeously. No detail is provided as to when the first 

applicant went overseas to visit his ailing mother, when he returned and when 

he went again to write the examination. No explanation is given as to when 

the replying affidavit was drafted and why it could not have been sent to the 

first applicant for his signature, wherever he was. No detail is given as to how 

the time between September 2004 and the launching of the application for the 

postponement was used by the applicants in the further prosecution of their 

case. So fundamental are these omissions that the inference to be drawn 

from the deafening silence is that nothing had been done to bring the matter 

closer to finality.   

 

[13] The following principles apply when a party seeks a postponement.  First, 

as that party seeks an indulgence he or she must show good cause for the 

interference with his or her opponent’s procedural right to proceed and with 

the general interest of justice in having the matter finalized;3 secondly, the 

court is entrusted with a discretion as to whether to grant or refuse the 

indulgence;4 thirdly, a court should be slow to refuse a postponement were 

the reasons for the applicant’s inability to proceed has been fully explained, 
                                                 
3 Gentiruco AG v Firestone SA (Pty) Ltd 1969 (3) SA 318 (T), 320E. 
4 Isaacs v University of the Western Cape 1974 (2) SA 409 (C), 411H. 
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where it is not a delaying tactic and where justice demands that a party should 

have further time for presenting his or her case;5 fourthly, the prejudice that 

the parties may or may not suffer must be considered; and fifthly, the usual 

rule is that the party who is responsible for the postponement must pay the 

wasted costs.6  

 

[14] If these principles are applied to the application for the postponement in 

this matter – and for the reasons stated in paragraph 12 above -- the 

applicants do not establish good cause and it certainly cannot be said that the 

reasons for the postponement have been fully explained. Indeed, given the 

startling paucity of information supplied in the founding affidavit, the entirely 

inadequate reasons furnished and the history of the matter, particularly the 

fact that the applicants went to ground in September 2004 and have done 

nothing since then, the conclusion is, to my mind, inescapable that the 

application for a postponement is nothing but a delaying tactics. 

 

[15] In the result, no case has been made out upon which I could exercise my 

discretion in favour of the applicants in respect of the postponement of the 

main application. Given that I have found that the application for a 

postponement is nothing but a delaying tactic, there is similarly, no basis upon 

which I am persuaded that I ought to exercise my discretion in favour of the 

applicants by applying rule 19(5) to the counter-application. On this basis, the 

application for the postponement was dismissed with costs. 

 

[C] THE MERITS 
 
[16] The matter proceeded on the merits, as stated above, on 4 February 

2005. It is clear from the papers that there is no merit in the application: the 

contract that is at the heart of the case was breached fundamentally by the 

second applicant and was lawfully cancelled by the respondent in accordance 

                                                 
5 Western Bank Limited v Lester and McLean and other 1976 (3) SA 457(SE), 460A. 
6 Burger v Kotze 1970 (4) SA 302 (W), 305D-G. 
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with the procedure set out in the contract.7 No case was accordingly made out 

by the applicants for the relief claimed by them. I therefore dismissed the 

application with costs. 

 

[17] Once this conclusion is arrived at, the granting of the declarator and the 

prohibitory interdict claimed in the counter-application must follow as a matter 

of course; and once it is accepted – as it must be – that the second applicant 

has failed to remove signs, marks and emblems identifying itself as an 

approved dealer in the motor vehicles manufactured and distributed by the 

respondent, the mandatory interdict must also be granted. 

 

[D] THE ORDER 
 

[18] For these reasons, I made an order at the hearing of the matter: 

1. that the application be and is hereby dismissed with costs; 

2. declaring that the dealer sales and service agreement concluded 

between the second applicant and the respondent was lawfully 

cancelled by the respondent on 13 October 2003 with effect from 28 

February 2004; 

3. interdicting and restraining the second applicant from in any manner 

whatsoever representing and/or holding itself out to be an approved 

dealer of or service centre in respect of motor vehicles manufactured 

and/or distributed by the respondent;  

4(a) ordering the second applicant to forthwith remove from its premises 

all signs, marks and other emblems identifying itself, or purporting to 

identify itself, as an approved dealer of or service centre in respect of 

motor vehicles manufactured and/or distributed by respondents; 

4(b) in the event that the second applicant does not comply with paragraph 

4(a) within five days of the date of service of this order, the Sheriff of 

this court, alternatively, the Sheriff of the Natal Provincial Division of 

                                                 
7 The respondent took the point that the first applicant, not being in contractual privity with the 
respondent, had no standing. In the light of my finding on the merits, I do not intend dealing 
with the issue of the first applicant’s standing, save to say that the point appears to have 
merit. 
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the High Court is authorized to take all steps necessary to give effect to 

paragraph 4(a); 

5. ordering the second applicant to pay the costs hereof. 

 

 

 

 

_________________ 

C.  PLASKET  
JUDGE OF THE HIGH COURT 


