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I am an adult male attorney of Ross McGarrick, Attorney and Notary Public,
practising at 5 Thaxter Road, Lakeside, Western Cape. I have been the attorney of
record for respondents in this application since May 2020. I am authorised to depose

to this affidavit.

The facts deposed to in this affidavit, save where otherwise stated or indicated, are
within my personal knowledge, and are to the best of my belief both true and correct.
Where I rely on facts conveyed to me by third parties, I verily believe the correctness of

such facts.

Iﬁ this affidavit I refer to first applicant as 'the SA Central Authority', to second
applicant as "Mr Ball' and to first and second applicants jointly as 'applicants'. I refer
to second respondent as ‘respondent’, to the late Claire Colyn, who was first
respondent in the proceedings brought in terms of the Hague Convention on the Civil
Aspects of International Child Abduction ('the Convention') in the WCHC as 'Claire’

and to respondent and Claire jointly as respondents’.

I depose to this affidavit in opposition to the application for leave to appeal to this
Court, from the Supreme Court of Appeal ('SCA'), brought by applicants. I have read
the affidavit of Mr Zahid Hasan Abdulla and reply thereto below. To the extent that
any allegations are not specifically dealt with, and unless apparent from the context

that they are admitted, they should be taken to be denied.

Ad paragraphs 1&3 of the affidavit of Mr Zahid Hasan Abdulla

The allegations contained in this paragraph are admitted.



6.

Ad paracraph 2 thereof

6.1. I do not admit that the content of the affidavit of Mr Abdulla is true and

correct.

6.2. I state that in such affidavit applicants distort and misrepresent both certain
legal and factual findings of the SCA and of the expert opinions of Emeritus
Professor Astrid Berg, child and adolescent psychiatrist, in an attempt to
convince this Court that the findings of the SCA give rise to Constitutional

issues that are appealable.

6.3. In this regard I state that applicants fail to raise any new Constitutional
principle that this Court has not previously considered and addressed, fail to
raise an arguable point of law of general public importance and fail to
demonstrate that there is any merit in their application for leave to appeal. In
addition applicants have misinformed this Court regarding the implications of

the order made by the SCA in respect of custody of Emily.
General grounds on which the application is opposed

As appears from Mr Abdulla's affidavit, applicants' complaint is in fact that the SCA
has erred in respect of certain factual findings and/or incorrectly applied certain legal
tests. Whilst it is denied that there is any merit in their complaint, the fact remains

that this Court has recognised that "/t]he apparently incorrect determination of the
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facts by the majority in the Supreme Court of Appeal and the erroneous application of

[a legal test] to those facts also [does] not raise a constitutional issue".!

8. Clothing the application as raising a 'constitutional issue' and raising 'arguable points
of law of general public importance' does not alter the real basis of the application for
leave to appeal. The real basis of the application for leave to appeal does not engage

this Court's constitutional jurisdiction.

9. In this matter the SCA and the WCHC were ad idem regarding the content of the law,
both referring to a long line of cases in our domestic apex courts and the apex courts
of inter alia England and Australia, both of which are signatories to the Convention.
Further, in this matter, there was no minority judgment, let alone a dissenting

judgment on any aspect of law or fact.

10. In this matter there is no constitutional issue (even peripheral) or arguable point of

law that warrants the engagement of this Court.”

11. I refer at this juncture to the allegation, at infer alia paragraphs 60 to 65 of Mr
Abdulla's affidavit, that the effect of the judgment and order of the SCA is "to award
custody of Emily to the respondent....". 1do so as it is demonstrative of a pattern on
the part of applicants, to misrepresent information in their papers before the various
courts that have considered this matter. To the knowledge of applicants, such

allegation is patently incorrect for two reasons:

11.1. Firstly, all Convention applications are jurisdictional in nature. This Court

recognised that this is so in Sonderup v Tondelli & Another’ and such view is

1 General Council of the Bar of South Afica v Jiba [2019] ZACC 23
2 See NVM obo VKM v Tembisa Hospital [2022] ZACC 11
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consistent with international jurisprudence. As stated by Lady Hale and Lord
Wilson SCJJ in the matter of Re E (children) (wrongful removal : exceptions
to return) "These are not proceedings in which the upbringing of the child is
in issue. They are proceedings about where the child should be when that
issue is decided, whether by agreement or in legal proceedings or in any other

wav. 1

11.2. Accordingly, and in the normal course, the jurisdictional issue (ie the
Convention application) is determined first. It is only then that the relevant
court, in the appropriate jurisdiction, will consider questions of custody/

parental rights and responsibilities/ care and contact.

11.3. Secondly, in this matter there is an application pending in the WCHC under
case number 7920/2020 in which questions of custody/ parental rights and
responsibilities/ care and contact regarding Emily will be determined (‘the

parental rights application’).

11.4. On 25 June 2020, prior to the launching of any Convention application by
applicants, respondents lodged the parental rights application to address both
interim and long-term care arrangements regarding Emily, given the terminal
nature of Claire's illness. On 20 July 2020 applicant opposed the application
and he and the SA Central Authority launched a counter-application seeking
the stay of that application pending finalisation of the Convention application

(that was also launched on 20 July 2020).

3 2001 (1) SA (CC) 1171 at para [29]
412011] 4 All ER para [13]
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11.5. On 21 July 2020 an order was taken, by agreement between the parties in the

parental rights application (and counter-application), in terms of which:

(a) The parental rights application was stayed, pending the outcome of

the Convention proceedings;

(b) Pending the outcome of the Convention proceedings, and, in the event
of the Convention application being unsuccessful, pending the

outcome of the parental rights application:

i)  Emily would not be removed from the Republic of South Africa

by any party other than in terms of an order of this court; and

ii)  Emily would continue to reside primarily with second applicant

(Ms Koch).

11.6. In February 2021 applicants launched an urgent application in terms of section
18 of the Superior Courts Act 10 of 2013, seeking the immediate
implementation of the order of the WCHC directing that Emily be returned to
the United Kingdom. Respondents opposed the application. In that application,
applicants similarly failed to make reference to the parental rights application
or the July 2020 order. Mr Justice Gamble dismissed the application and
addressed applicants' failure to refer to the July 2020 order in his judgment in

that application.’

5 reported as Ad hoc Central Authority for the Republic of South Afiica & Another v Koch NO and Another

2821/2021 [2021] ZAWCHC 53
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13.

11.7. Despite this, applicants again fail to refer to the parental rights application, let
alone the July 2020 order. It would appear that they have not done so in an
attempt to persuade this Court that the outcome of the SCA appeal is
dispositive of the question of custody necessitating a further hearing in this

Court. There is of course no merit to this argument.

It is accordingly apparent that applicants' contention regarding the SCA's order being
dispositive of the question of custody is simply wrong and that custody of Emily is

yet to be determined.

Ad paragraphs 4 & 5 thereof

13.1. I admit that this is an application for leave to appeal to this Court, but state

that there is no merit to such application.

13.2. Ms Colyn came to South Africa ('SA') with Emily and applicant in September
2019. Applicant returned to the United Kingdome ('UK") on 02 October 2019,
as planned. Although The SA Central Authority launched the Convention
application on 20 July 2020 as a matter of urgency (under case number
9445/2020 in the WCHC) they in fact took four months to launch such

application, calculated from the date of Mr Abdulla's designation.

13.3. For the sake of accuracy, I point out that Emily was born on 06 July 2017.

Accordingly:

(a) Emily was two years and two months old when applicant returned to the

UK in October 2019 and Emily remained in SA with Ms Colyn;

%
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14.

115,

(b) Emily was three years old when applicants launched the Convention

application in July 2020;

(c) Emily was three years and five months old when Ms Colyn died, on 08
December 2020 and when she saw applicant some ten days later, for the

first time since September 2019,°

(d) Emily is now four years and 11 months old and saw applicant on Friday 03

June 2022 for the first time since his return to the UK in March 2021.7

Ad paragraphs 6. 7 & 8 thereof

The content of these paragraphs is admitted.

Ad paragraph 9 thereof

For the sake of clarity, I point out that respondent and Claire opposed the Convention
application on the basis that the retention of Emily in SA was not wrongful (Article
13(a) of the Convention®) as applicant had consented to Emily remaining in SA for as
Jlong as Claire was in SA and unable (for medical reasons) to travel to the UK. In the
event of the retention being found to be wrongful, the return order sought by
respondents was opposed on the basis that there was a grave risk that her return would
expose Emily to physical or psychological harm or otherwise place her in an
intolerable situation (Article 13(b) of the Convention) and that no protective measures

would be able to prevent the harm that she would suffer on a return.

% je 15 months since she had last seen him physically
7 ie a further 15 months since she had last seen him physically
8§ Record Vol 1 p 49 para 10.1 - 10.2
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20.

Ad paragraphs 10 to 12 thereof

Save to clarify that the return order was not subject to any conditions, as understood

in the Convention, the content of these paragraphs is admitted.

Ad paragraphs 13 to 15 thereof

Save to clarify that respondent prosecuted the appeal to the SCA in her official
capacity, as the representative of Claire's deceased estate, on the express instructions

of Claire, the content of these paragraphs is admitted.

Ad paragraph 16 thereof

I confirm that paragraphs [1] to [19] of the judgment of the SCA sets out the principal

facts regarding the parties' circumstances.

Ad paragraph 17 thereof

Respondents contend that there was merit in the defence raised in terms of article
13(a) of the Convention, as argued in the WCHC when Claire was alive. Respondents
do not take issue in this application with the finding of the SCA regarding the

uncertainty as to what the consent entailed upon Claire's subsequent death.

Ad paraegraph 18 thereof

Respondents reiterate that the WCHC erred in its finding regarding the existence of an
article 13(b) defence and that the SCA, on a proper consideration of the facts and the

expert views correctly upheld the appeal.

A
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Jurisdiction

21. I submit that applicants' contention that the issues raised in this matter engage this
Court’s jurisdiction is without merit. I address the 'jurisdictional grounds' raised by

applicants below.

First purported jurisdictional ground: The matter raises a constitutional issue

(paragraphs 19 and 20 of the affidavit of Mr Abdulla)

22. Applicants contend that this matter raises a constitutional issue. However their papers
fail to explain what the Constitutional matter is that arises in this case. No
interpretation or application of the Constitution is invoked. Applicants make the bald
statement that this Court's constitutional jurisdiction is engaged by virtue of section

28(2) of the Constitution.

23.  Applicants do not raise any new principle in respect of the Convention that this Court
has not previously ruled on or that warrants a ruling from this Court. The
Constitutional imperative that the best interests of the child are paramount in every
matter, cannot, without more, invoke this Court's jurisdiction. If this were so, every

matter involving the interests of a child would do so.

24.  In AB and Another v Pridwin Preparatory School and Others® this Court stated that
"the precise meaning of section 28(2) has not been defined by this Court and I do not
deem it necessary to do so here. It is 'precisely the contextual nature and inherent
flexibility of section 28 that constitutes the source of its strength.' However, we have a

rich jurisprudence from which we can draw meaning in order to give effect to the best

9 [2020] ZACC 12 at [231] with reference to S v M 2008(3) SA 232 CC at [24] and section 39(1)(b) of the

Constitution
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26.
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interests standard. We are also obliged to consider international law when

determining this standard."

In Sonderup, Goldstone J did precisely that. He considered the constitutionality of the
Convention and the effect of s28(2) of the Constitution on the application of the
Convention. He referred to the two different processes envisaged in the Convention,
being the evaluation of the best interests of the child when determining care and
contact matters, which primarily concern the long-term interests of the child and "the
interplay of the long-term and short-term best interests of children in jurisdictional

matters".!’

To the extent that a child's short-term best interests may not be met, in the event of an
immediate return being ordered in jurisdictional proceedings in terms of the
Convention,!'! Goldstone J considered the extent of the limitation placed by the
Convention on the rights enshrined in s28(2) of the Constitution. He considered the
assumed limitation to be substantially mitigated by the exemptions provided by
Articles 13 and 20 of the Convention. He stated that the nature and extent of the
limitation are further mitigated by taking into account s28(2) of the Constitution when
applying Article 13 and that "/T] he paramountcy of the best interests of the child must
inform our understanding of the exemptions without undermining the integrity of the

Convention.""?

10 Sonderup at [28] /p 1183 G - 1184 A
" Sonderup at [29]/p 1184 E
12 Sonderup at [32] - [33] /p 1185 E-G
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Applicants vague and generalised references to s28(2) of the Constitution and the best
interests of the child do not create a Constitutional issue requiring the consideration of

this Court.

Second purported jurisdictional ground: Arguable points of law of general

public importance (paragraphs 21 to 23 of Mr Abdulla's affidavit)

Applicants contend that there are "arguable points of law of general public

"3more particularly that issues raised in this application are

importance in this matter
of relevance to various "legal questions”. 1 state that this contention is opportunistic.
As is demonstrated below, these are matters that this Court has in fact addressed and
which our courts have consistently supported and implemented. There is no dispute or
confusion in our domestic law in respect of these issues that requires the consideration
of this Court. Further, the approach of our domestic courts on such matters is

consistent with that of courts in the majority of contracting states in foreign

jurisdictions.

First purported legal question raised by applicants: "What constitutes the proper

standard or test in the application of an Article 13(b) defence"”

It is submitted that no aspect of this matter requires "the proper standard or test" in
an Article 13(b) defence to be considered by this Court. Firstly, it has already done
so. In Sonderup, Goldstone J, recognised that Article 13(b) provides for “exceptional”
circumstances and that an Article 13(b) enquiry is directed to the risk that the child

may be harmed by a Court-ordered return. He recognised that the risk must be "a

13 affidavit of Mr Abdulla, paras 21 - 23
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grave one" and that the words "or otherwise place the child in an intolerable

situation” indicate that the harm contemplated is harm of a serious nature.!

4

30. Our domestic case law demonstrates a consistent understanding of and approach to

the "proper standard or test” in the application of an Article 13(b) defence:

30.1.

30.2.

In respect of the existence of an Article 13(b) defence, Van Heerden JA
stated in KG v CB" that the court should require "clear and compelling
evidence of the grave risk of harm or other intolerability which must be
measured as substantial, not trivial, and of a severity which is much more than
is inherent in the inevitable disruption, uncertainty and anxiety which follows

an unwelcome return to the jurisdiction of the court of habitual residence.

In respect of the application of an Article 13(b) defence in our Courts, Van
Heerden JA, in KG v CB % (and with reference to both Sonderup and Pennello)
expressed the view that the correct approach was that adopted by the UK
Supreme Court in Re E.'” In that case, the court held " . .. [t]here is no need
for the article [art 13(1)(b)] to be “narrowly construed”. By its very terms, it
is of restricted application. The words of art 13 are quite plain and need no

further elaboration or “gloss”.'8

31.  Itis this test that has been applied by our courts in subsequent Convention matters and

is, as appears from what is set out above, consistent with the approach of courts

4 Sonderup at parad3

152012 (4) SA 136 (SCA) at [49] / p 156 D

16 at para [50]/p 156 E

(Children) (Wrongful Removal: Exceptions to Return) [2011] UKSC 27

18 at para [31]
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internationally. There has not been any suggestion that it requires further elucidation

or to be measured, again, against the standards of our Constitution.

Second purported legal question raised by applicants: "Where to strike the balance

between the short- and long-term best interests of a child in Convention matters"”

32. Again, this Court, the SCA and apex courts internationally have addressed this very
issue. Applicants fail to state on what basis this Court should reconsider this aspect
given the significant body of case law that exists. Applicants do not suggest that the
manner in which our courts balance these interests is in conflict with any

Constitutional imperative.

33.  As stated by Goldstone J, "The Convention itself envisages two different processes -
the evaluation of the best interests of children in determining custody matters, which
primarily concerns long-term interests, and the interplay of the long-term and short-
term interests of children in jurisdictional matters"”” He went on to state, as has been
stated in innumerable domestic and international Convention matters, that the return
of a child to her country of habitual residence will inevitably result in some disruption
for her. Where this is no more than she would face in the normal course of the rough
and tumble of life, and/or where protective measures will ameliorate the risk of harm,

such short-term interests of the child may justifiably be overridden.

34.  Where this is not the case a return order is not made. In Re D, with reference to
undertakings where an Article 13(b) defence is raised, Baroness Hale stated that "/#/hus

the English courts have sought to avoid placing the child in an intolerable situation by

19 Sonderup at para [28]
20 at para [52]
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extracting undertakings from the applicant as to the conditions the child will live in
when he returns and by relying on the courts of the requesting State to protect him once
he is there. In many cases this will be sufficient. But once again, the fact that this will

usually be sufficient to avoid the risk does not mean that it will invariably be so." (my

emphasis)

In such matters, the result is that the long-term best interests of the child are not
determined by a court of competent jurisdiction in the country of habitual residence,
but by a court of competent jurisdiction in the country that determined the Convention

application.

Again, this has been the consistent approach of our courts as well as that of courts
internationally as Convention matters are, by nature jurisdictional. Applicants fail to
state on what basis this basic principle of the Convention requires re-consideration by

this Court.

Third purported legal question raised by applicants: "Whether there are exceptional

circumstances justifving a departure from the peremptory provision of Article 12"

When a court considers whether there are exceptional circumstances justifying a
departure from the peremptory provisions of Article 12, our courts are "obliged to
place in the balance the desirability, in the interests of the child, of the appropriate
court retaining its jurisdiction, on the one hand, and the likelihood of undermining the
best interests of the child by ordering his or her return to the jurisdiction of that

court”.

<
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It is well recognised that exceptional circumstances justify a court directing that a
child should not be returned to her country of habitual residence. That is the
fundamental purpose of the Convention defences, which defences are strictly applied
both by our courts and courts internationally. In the decision of the House of Lords in
Re D?! Baroness Hale reiterated what has been said by many courts in Convention
matters that every child had to put up with a certain amount of "rough and tumble,
discomfort and distress. It is part of growing up. But there are some things which it
is not reasonable to expect a child to tolerate...” and in such cases a non-return order

would indeed be justified.

Our courts have followed the approach of Lady Hale and Lord Wilkinson in the
matter of Re E*2 where it was pointed out that although the authorities of the
requested state are not to conduct their own investigation and evaluation of what will
be best for the child, "/n]evertheless, there must be circumstances in which a
summary return would be so inimical to the interests of a particular child that it
would also be contrary to the object of the Convention to require it. A restrictive

interpretation of article 13 does not mean that it should never be applied at all.”

Applicants make a sweeping statement regarding an alleged increase in cases of
international child abduction in recent years influenced by certain unsubstantiated
'factors'.?®> Even if substantiated, these are not factors that have any relevance to this
matter and no foundation is laid as to why, in this matter, this Court should entertain

such factors.

21 (A Child) (Abduction: Rights of Custody [2007] 1 All ER 783 at [52]
22 at para [30] See also In the matter of S (a Child) [2012] UKSC 10
23 affidavit of Mr Abdulla, paragraph 23
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I submit that it is apparent that there are no points of law (of general public

importance or otherwise) that require this Court's consideration.

Third purported jurisdictional ground: Interests of Justice (Paragraphs 24 to 26

of the affidavit of Mr Abdulla.)

Applicants contend that it is in interests of justice for this matter to be "brought to

finalisation once and for all” as it concerns the well-being of a minor child in

circumstances that are "complex"” in nature.

In this matter, as in all Convention matters where an Article 13(b) defence is raised,
the court was required to consider whether there was a grave risk that Emily's return
to the UK would expose her to physical or psychological harm or otherwise place her
in an intolerable situation. The test is the same, regardless of the particular

circumstances of an individual matter.

The SCA, on a proper consideration of the facts and the expert evidence, recognised
that a return order wc;uld expose Emily to (in particular) psychological harm or
otherwise place her in an intolerable situation. It is submitted that the interests of
justice and the interests of Emily now call for the finalisation of the parental rights

application in order to secure Emily's long-term interests and relationships.

I deny that the application for leave to appeal has reasonable prospects of success for
the reasons set out below. Applicants’ contention that it is in the interests of justice for

this Court to entertain the matter is unsubstantiated as will be demonstrated.

e
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The Merits

I deny that there is any substance in applicants' contentions regarding the merits of the
judgment of the SCA. I address the 'grounds of appeal on the merits' raised by

applicants below.

First Purported Ground on the merits: The SCA failed to consider relevant

evidence (paragraphs 28 to 35 of the affidavit of Mr Abdulla)

Applicants contend in their affidavit that there is no impediment to Emily forming a
bond with applicant in the event that her return to the UK is ordered. Applicants did
not have any evidence to support this contention either in the WCHC or the SCA.

What applicants did in such courts, and do in this application is:

47.1. present selected extracts from the record in respect of what applicant alleges
his role to have been in Emily's life prior to October 2019. Such extracts of
course present him in a favourable light. However applicants fail to present
Claire's responses to such contentions, the concessions by applicant in
response to her contentions and/or provide any context in respect of such

contentions;

472. present a skewed interpretation of the expert views of Professor Berg in an
attempt persuade this Court that it should entertain an appeal. For this reason,
Professor Berg's reports, dated 01 September 2020 and 08 October 2020 are

submitted together with this affidavit as Annexures 'A' and 'B’ respectively.

47.3. make only fleeting reference to the report of Ms Leigh Pettigrew, educational

psychologist, also appointed by respondents, which report was admitted by the

!
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SCA in the appeal hearing. Ms Pettigrew shared the views of Professor Berg,
as contained in her reports, and confirmed, having assessed Emily after the
death of Claire, that Emily would indeed face significant psychological short
and long term harm and be placed in an intolerable situation in the event of her
being returned to the UK, and into the care of applicant (being the inevitable

consequence of a return order in the circumstances).

48. 1 state that the extract from the SCA judgment referred to by Mr Abdulla**accurately
depicts the evidence in respect of applicant's historical circumstances in the UK. The
fact that applicant had contact with and cared for Emily when he, Claire and Emily
lived in the UK (prior to September 2019) was not overlooked by the SCA. As a
matter of fact Claire was Emily's primary caregiver during that time. What is apparent
from the record including a proper consideration of all of the notes of the NHS, is

that:

48.1. Claire in fact stated that when applicant's contact to Emily increased to most
weekends, he did not care for Emily on his own as she was present for much
of the time.”® In addition, her concerns about the level of care that applicant
provided for Emily (even when they resided together) are reflected in case

notes from NHS workers;>¢

48.2. Claire stated that in view of applicant's misuse of alcohol, his non-compliance

with treatment for his mental health issues and his dire financial

24 Mr Abdulla's affidavit, para 29; SCA judgment para [69]

25 SCA record, Claire's answering affidavit, p59, para 27

26 See for example SCA record, annexure "CC18Z" to Claire's answering affidavit, p 454 in a case note from a
meeting of the various professionals it was recorded that there was concern on their part regarding "Paul -

query alcohol problems, and aggression and query cannabis use”

2
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circumstances, she was did not believe that he was able to care for her and

provide Emily with stability and security;*’

48.3. The relevant health care workers anticipated that applicant would care for
Emily on Claire’s death, but this was not without major concerns on their part
as can be seen from a case note dated 17 October 2019*® where Georgia
Chatwin records that “J discussed the case with both Tim Williams (early help)
and Jennie Swann (health visitor) and it is felt that there is no need to report
to safeguarding regarding Paul’s treatment of Emily as he is not with her and
Emily is with her Mum and Claire’s sister and being well cared for in South
Africa. IffWhen Claire returns she would consent to SS referral and we can

support her with this if needed to look at protecting Emily regarding any risks

that her father Paul may pose to her.” (my emphasis)

49,  In addition, such relationship or bond as may have existed between applicant and
Emily as at September 2019 would not, in the circumstances of this matter and as
detailed by the experts, enable Emily to form a bond with applicant in the event of her
being returned to the UK and into his care. Professor Berg? explained, in the context

of bereaved children, that:

49.1.  “At the centre of Attachment Theory is the concept of a secure attachment to
a primary attachment figure. This primary attachment figure is the person
who takes care of the child in a consistent, predictable and sensitive manner —

it is the person who knows the child the best and whom the child gets to know

27 SCA record, Claire's answering affidavit, p73, para 73.2
2 SCA record, annexure "CC18FF" to Claire's answering affidavit, p 465
29 SCA record, “HK3” to Claire's answering affidavit, p187 and "CC17" to Claire's supplementary affidavit,

| o
o



21

and to rely on and to feel safe with. This primary attachment figure is not
automatically the biological parent — it is the person most consistently and

predictably present in the child’s day to day life.”

49.2. She comments that Claire appeared to have been Emily's primary attachment
figure when they arrived in SA, from which time Emily transitioned into the
care of respondent whilst still seeing Claire regularly. She comments that

Claire transferred the caretaking role to respondent.

49.3. In respect of applicant, she stated that he was, given Emily's stage of
development at the time, a stranger to Emily as the electronic contact
subsequent to October 2019 was “far too intermittent, brief and distant for
her, given her age and stage of development, to feel that she knows him and
that she would feel safe with him. For a young child, relationships are not an
abstract concept, even if it is with the biological parent. The child needs to
have concrete, regular, physical contact, care and attention from the adult
figure for the child to ‘kmow’ the person and for a relationship of trust to

develop.” °

49.4. She further stated that “ir is accepted in the field of childhood bereavement,
that one of the most important therapeutic factors is the continuity of everyday
life. The death of a parent is one of the most significant stressors a child can
experience. The child who has lost a parent, needs to know that life will go on

as before — school, home and general care will remain unaltered. These stable

30 At para 4.5, record 192.
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external factors help the child to come to terms with the huge loss that the

death of a parent is.”

49.5. Given that Emily would be removed from the care of her primary attachment
figures in the event that a return order was made, would return to a country
that she could not remember (given her age) and placed in the care of a father
to whom she was not attached and who was a stranger to her, Prof Berg stated
that “the consequences of returning to the UK would thus be dire for Emily’s

mental health in the short as well as long term.” 3!

50.  In the circumstances, applicants' suggestion that Professor Berg's reports support their
view that Emily could bond with applicant upon a return to the UK, because she

would be in his physical care, is patently unsustainable.

51.  That there is no merit in this contention of applicants regarding Emily bonding with
applicant is also apparent from what is stated by Ms Pettigrew in her report and to
which Mr Abdulla makes no reference in his affidavit. Ms Pettigrew states that Emily
"was able to use the safety and security (emotional and physical) of her secure
attachment to her mother, to increasingly bond with and attach to Heidi, prior to
Claire's death.” In respect of bonding with applicant, she states that "there would be
no transition for [Emily] from Heidi's care into Paul's care, let alone a transition
over a period of more than a year” in addition to the fact that "Emily is no longer in

the Attachment Formation phases of development”. For such reasons, Ms Pettigrew

3 At para 4.6, record 192.
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opined that "the seriousness of the short-, medium- and long-term psychological

damage and harm to [Emily] will be significant. "2

52. Ms Pettigrew also states that in the event that Emily is placed in the care of applicant,
"[T]t is highly probable that Emily will struggle to trust adults in her world in general
and that a level of mistrust towards most adults, including Paul, will emerge. This will

significantly compromise any potential relationship forming with Paul s

53. In fact, Ms Pettigrew states in terms that "[A/ny contention that [Emily] will form an
attachment to Paul if placed in his care, because he attends to her on a daily basis

cannot be sustained".?*

54. In addition to the aforegoing, where there is disputed evidence on affidavit in
Convention applications, the time honoured principles of the Plascon-Evans rule®
apply. This is so even in cases where the onus of proving facts in dispute rests on a
respondent and not only where the onus rests on the applicant.’® The SCA applied the
Plascon-Evans rule (which the WCHC failed to do) and, in so doing, the evidence of
Claire together with the expert views of Professor Berg and Ms Pettigrew
demonstrated that a return order would result in a serious risk of psychological harm

to Emily or otherwise place her in an intolerable situation.

32 Ms Pettigrew's report, admitted into evidence by the SCA, at p23, para 54

3 Ms Pettigrew's report, at p 24, para 57

34 Ms Pettigrew's report ar p25, para 60

35 Plascon-Evans Paiits Ltd vs Van Riebeek Paints Ltd 1984 (3) SA 623 (A) at 634 E - 635 C)

3% Pennello vs Pennello (Chief Family Advocate as amicus curiae) 2004 (3) SA 117 (SCA) at paragraphs
[39] to [41]. Paragraph [41] "As counsel for the appellant pointed out (correctly, in my view), there is
no reason in law or logic to depart, in convention proceedings, from the usual approach to the meaning

and discharge of an onus in civil law and from the application of the Plascon-Evans rule to disputes of

fact arising from the affidavits filed in such proceedings.
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Second purported ground on the merits: "An article 13(b) defence looks to the

future: the SCA did not" (paragraphs 36 to 43 of the affidavit of Mr Abdulla)

55.  Mr Abdulla has correctly quoted from the judgment of Mr Justice MacDonald*’ in G v
D and 3 others (Absence of Protective Measures) where he quotes, in turn, from the
Supreme Court judgment of Lady Hale and Lord Wilson SCJJ in Re E (children)
(wrongfill removal: exceptions to return).® However, he quotes only the fourth of
four points set out in the latter judgment in support of the view that, when interpreting
article 13 of the Convention, it does not need to be 'narrowly construed' as "By its very
terms, it is of restricted application. The words of art 13 are quite plain and need no
further elaboration or 'gloss'. Accordingly, quoting just one of the four points fails

to provide context to what was stated regarding the application of article 13.

56. In any event, the court (in Re E) does not suggest that when "looking fo the future Y 2

court pays no regard to the past. The situation that a child will face consequent upon a
return is very likely to be coloured by past conduct and/or past events, such as where
there has been a history of alcohol or substance abuse by a parent. In "looking to the
future" the Court must consider whether protective measures can be put in place to
ensure that the child will not face the same or another intolerable situation upon her
return in the short and possibly longer term because "if the risk is serious enough to
fall within art13(b) the court is not only concerned with the child's immediate future,

because the need for effective protection may persist”.

37 [2020] EWHC 1476, para 35 (v)
3% [2011] 4 All ER, 517 at p 533 para [35]
3 at p 533, para [35]
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57. The SCA did not fail to consider the situation that Emily would face if she was
returned to the UK, as alleged. The SCA considered the situation that Emily would

face if she was returned to the UK, by taking into account:

57.1. the history of the matter to give context to the situation she would face upon
return and which a court hearing a Convention matter is not precluded from
taking into account given that past conduct may be a predictor of future

conduct;

57.2. a report (albeit unsubstantiated) by an NHS social worker and a letter from

applicant's employer at the time regarding applicant and his circumstances;

57.3. the crucial fact that Emily would return to the UK and be placed in the care of

applicant who, given the circumstances, would be a stranger to her;

57.4. the expert view of Professor Berg (which is uncontroverted and supported by
Ms Pettigrew) that "the consequences of returning to the UK would thus be

dire for Emily's mental health in the short as well as long-term e

57.5. the fact that services rendered to Emily (and/or Mr Ball) by social services in
the UK would not ameliorate the harm that Emily would suffer if she were
returned to the UK, but would be the "equivalent of putting a small plaster on
an open wound. This is a particularly acute wound” according to Professor
Berg*! and "would have little purpose" according to Ms Pettigrew. The reason
being, Ms Pettigrew continues is that "therapeutic intervention, even by a

highly skilled therapist, would not ameliorate the significant losses

40 SCA record, "RM2" to Claire's supplementary affidavit, p 306, para 4.6
41 SCA record, "CC17" to Claire's supplementary affidavit, p 422, para b
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experienced by Emily nor the emotional damage to her. It would be very
challenging for Emily to develop a trust relationship with a therapist (a
stranger to her) whilst in the care of Paul, as she would not have a bonded

relationship with him, let alone an attachment to him s

57.6. that Mr Ball's averments regarding his rehabilitation, his ability to care for

Emily and his situation were largely unsubstantiated.

58.  Applicant's submission*’ that the SCA did not consider all the relevant evidence and
that "there is a reasonable prospect that an appeal court, upon a consideration of all
the relevant evidence, would come to a different conclusion" is not sustainable: firstly,
this is not the test for an appeal to this Court and secondly, it is apparent that the SCA

did consider all the relevant evidence.

Third purported ground on the merits: "A return order is to the State of

habitual residence, not the left behind parent” (paragraphs 44 to 59 of the

affidavit of Mr Abdulla)

59, There is nothing in the judgment of the SCA to suggest that it did not appreciate the
jurisdictional nature of Convention proceedings. Despite alleging that this was an
error of law by the SCA, applicants fail to refer to any portion of the judgment to

substantiate this claim. I state that this is because no such error of law was made.

60. However, and of significance in this matter is the fact that had a return order been
made, Emily would have returned to the UK and placed forthwith into the physical

care of applicant. No-one in that scenario (including applicant) would be known to

42 Report of Ms Pettigrew, p26, para 64
4 affidavit of Mr Abdulla p 12, para35
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her, let alone would there be anyone with whom she was bonded. Prior to her death,
Claire could not travel with Emily and care for her in the UK as she was too ill to
travel. Further, respondent was not in a position to travel to the UK with Emily and
reside with her there pending any custody determination in the UK, due to her
employment and financial constraints. Nor was she able to afford the cost of
litigation in the UK. Accordingly a return order by a SA court in terms of the
Convention would indeed, in this matter, be, in effect, a custody determination in

terms of which Emily would be placed with applicant upon a return to the UK.**

61.  Respondents did not suggest that available services in the UK (whether provided by
the NHS or by private health care practitioners) were not of a high standard. As was
stated in Re D*’ above, in many cases protective measures (regardless of the standard)
will be sufficient to avoid the risk of harm, but that "does not mean that it will

invariably be so".

62.  Respondents claimed that services provided by the NHS to Emily in the event of a
return, even if of a high standard, would not be able to ameliorate the harm that Emily
would suffer as a result of such retum. Professor Berg sets out the "dire”
psychological consequences for Emily, both in the short and long term, in the event of
a return order being made. The harm to Emily would be the consequences of not
being in the care of either Claire or respondent, the two people with whom she had

formed secure attachments.

63. In KG v CB the SCA recognised that the child in that matter was more attached to her

mother (the abducting parent) than to any other place or person and had little

44 SCA record, affidavit of respondent, p161 paras 5.3 - 5.5
45 at para [52]
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recollection of her father or of living in the UK. The court took the view however,
that the mother returning with her and the protective measures to be put in place to
govern the child's return "should serve to insulate T against harm " 46 1t is submitted
that it is clear that a child should be insulated from harm (other than, the normal harm
of the rough and tumble of life referred to elsewhere in this affidavit) when a return
order is made. Our courts (and courts in international jurisdictions) have not
condoned the return of a child where intervention/ services will be rendered only after

the child has suffered harm of a serious nature.

64.  Applicants have failed to place the case notes referred to in context. The note relied
on by applicants is in respect of a meeting after the NHS had stopped Claire's
treatment for cancer and when it was envisaged that Claire would die in the UK. The
reference to applicant having “primary care” in respect of Emily was for the purposes
of enabling him to qualify for a further social grant in respect of Emily, as well as a
reduction/subsidy in respect of her créche fees. Emily remained in Claire's physical

and primary care.

65. It was just four months later, at the meeting of the NHS case workers referred to
above, that it was recorded that support, in the event that Claire and Emily returned to
the UK from SA, would be the consideration of protecting Emily regarding any risks

that applicant may pose for her.

66. The SCA clearly appreciated that even if there was an “intricate level of social
services support that is available” as alleged by applicants, this would not and could

not protect Emily from, let alone insulate her from, the dire consequences of a return

A
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order and the short-, medium-, and long-term psychological harm that she would

suffer in the even of a return order being made.

Fourth purpoerted ground on the merits: "This is not a determination of the merits

of custody" (paragraphs 60 to 68 of the affidavit of Mr Abdulla)

67.  Inrespect of parental rights pertaining to Emily, I point out that:

67.1. Respondent is in fact Emily’s caregiver, as provided for in the July 2020 order
taken by agreement between the parties and as provided for in the Children’s

Act;¥

67.2. Respondent is financially responsible for every aspect of Emily's needs;

67.3. Applicant has to date, and since his return to the UK in October 2019, not met
any of his obligations in respect of Emily other than to make one contribution

towards the maintenance of Emily, paid to Ms Colyn in October 2019;

67.4. Applicant has elected to exercise contact to Emily in South Africa on two

occasions since October 2019.

68.  This Court, in Sonderup indeed recognised that: “Rather, the Convention seeks to
ensure that custody issues are determined by the court in the best position to do so by
reason of the relationship between its jurisdiction and the child. That court will have

access to the facts relevant to the determination of custody. =

69.  However, the general assumption that it is in the best interests of a child to be

returned to the country of habitual residence for any dispute regarding her care to be

47 Van Staden 2019 (4) SA 32 (SCA) at 538 E to G
8 Sonderup at 1185B-C,
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determined in that jurisdiction will not hold in respect of a particular child where one
of the defences provided for in the Convention is established. Where a Convention
defence is established, the interests of the particular child are a primary

consideration.*’

70. It is simply nonsensical to suggest, as applicants have done in this matter, that the
SCA has determined custody of Emily. That court directed that she should not be
returned to the UK. It is now for a South African court of competent jurisdiction (in
this case the WCHC in view of the pending parental rights application) to determine
such issues, including the future exercise of rights of guardianship, rights of care,

rights of contact and the parental responsibility of maintenance.

71.  Applicants' averment that it is a court in the UK that "will have access to the facts

relevant to the determination of custody™" is illogical in the circumstances:

71.1. Emily lived in the UK until September 2019 when she was aged two years and

two months;

71.2. At the time of the hearing in the WCHC in October 2020, Emily was aged

three years and three months and had resided in SA for one year;

71.3. At the time of the hearing in the SCA in February 2022, Emily was aged four

years and 6 months and had resided in SA for two years and four months;

49 Re E at para 18 "....the Hague Convention... [has] been devised with the best interests of children generally,
and of the individual children involved in such proceedings, as a primary consideration.” Quoted, with

approval by Van Heerden JA in KG v CB at para {48]
30 affidavit of Mr Abdulla p 23 para 64
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71.4. Emily is currently four years and eleven months old and has thus resided with
in SA, with respondent as her primary carer, for two years and seven months -

more than half her life.

It is apparent that it is not a court in the UK that is best suited to determine custody
issues in respect of Emily. A South African court is best placed to do so. It is the
people that have known Emily for most of her life who are vital to the determination
of issues of custody and they reside in SA: respondent, Emily’s maternal
grandmother, the housekeeper in respondent’s home, Emily’s school teachers,
Emily’s therapist and medical doctors, as well as Ms Pettigrew (who assessed Emily
in 2021). Whilst applicant is of course vital in any such determination, it is not the
geographical location of a parent that determines which court is best placed to

determine questions of custody.

Professor Berg's reports were based on the facts contained in the mandate provided to
her by appellants' attorney,>' and on the framework of Attachment Theory as well as
her extensive clinical experience with bereaved children.’? She states that "/iJhe
consequences of returning to the UK would thus be dire for Emily's mental health in
the short as well as long-term".>* This is supported by Ms Pettigrew who assessed
Emily after the death of Claire and states that "the probability of Emily experiencing a

psychosis, whether temporary or long-term is extremely high should she be removed

from Heidi's care and placed in Paul's care in the UK."™*

Sl Record Vol 2 p 284 - 299

52 Record Vol 2 p 301 lines 7 - 13

33 Record Vol 2 p 306 para 4.6

54 Ms Pettigrew's report, p 33 para 85
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74. Ad paragraph 69 thereof

Although the paragraph under reply is incomplete, it is denied that there is a
reasonable prospect that "another court on appeal” will find in favour of applicants.
More particularly, as applicants fail to raise a constitutional issue for consideration by
this Court or a legal point of public interest for determination by this Court, it is
denied that there is any reasonable prospect that applicants will succeed in an appeal

before this Court.

75. Ad paragraph 70 thereof

For all the reasons stated above, I ask that applicants' application for leave to appeal

to this Court be dismissed with the costs of two counsel.

F
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Report for the Court in the matter of Emily Grace Ball, DOB 6™ July 2017

This Report is in response to a request Mr Ross MC Garrick regarding the
potential short and long-term psychological/psychiatric consequences for Emily
Grace Ball should she be returned to the UK to her father and in the event that
she is not returned to the UK and is raised by her maternal aunt, Heidi Koch, in

SA after the death of her mother, Claire Colyn.

My comments are based on the information provided to me by Mr McGarrick in
the mandate to me as well as the report of the Legal representative appointed
to Emily. | am recapitulating the history of this case from the point of view of

what was important to Emily and what she might have, and will experience.

My comments are further based on the framework of Attachment Theory as well
as my extensive clinical experience with bereaved children. At the center of
Attachment Theory is the concept of a secure attachment to a primary
attachment figure. This primary attachment figure is the person who takes care
of the child in a consistent, predictable and sensitive manner — it is the person
who knows the child the best and whom the child gets to know and to rely on
and to feel safe with. This primary attachment figure is not automatically the
biological parent — it is the person most consistently and predictably present in

the child’s day to day life.

It has been amply proven in research that the quality of the infant-parent
attachment is a powerful predictor of a child’s later social and emotional mental
health (Cooke, J. E., Kochendorfer, L. B., Stuart-Parrigon, K. L., Koehn, A. J., &

Kerns, 2019). Emphasis is hereby placed in this report on preserving the
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continuity of secure attachment relationships in the face of childhood

bereavement.

1. Relevant background history

1.1  The pregnancy with Emily was unplanned and the perinatal period
medically complicated for both mother and infant. Emily had
feeding difficulties and her mother was diagnosed with postnatal
depression for which she received treatment. Emily had initially
slightly delayed milestones and also repeated respiratory
infections.

1.2 The parental relationship during Emily’s early life was marked by
conflict and verbal abuse. Paul, the father, was not significantly
involved in her care. He too suffered from depression, but was not
compliant with the treatment provided by the GP and misused
alcohol.

1.3 Paul moved out of the moved out of the home when Emily was 14
months old, and she saw her father on weekends only.

1.4  As Claire was the main person to take care of Emily, Emily’s primary
attachment figure appears to have been her mother, meaning that
she would have felt safe with her mother and would have been able
to rely on her for care and comfort.

1.5 It is difficult to comment on the quality of attachment Emily may
have had to her father during the first 2 years of her life. The
contact between them was not consistent and it is not known how

much he actually physically cared for, and interacted with her.
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2. Relevant current circumstances

2.1. InSeptember 2019 Emily travelled with her parents to South Africa.
While not understanding what her mother’s illness meant, she
must have been aware that her mother had less energy and time
for her.

2.2. The family moved in with Heidi, the maternal aunt, who has no
children and was able to take over the care that Emily needed.

2.3. Herfather, although present for an initial period, apparently did not
involve himself significantly with her care while in South Africa, and
returned to the UK after about 4 weeks (October 2019). From the
report provided, it would appear that father’s involvement with
Emily’s day to day care had been limited even before the time of
her mother’s illness. While he was thus a person she was familiar
with and whom she knew as “daddy”, she may well not have
regarded him as the main person to provide her with safety and
security. His departure when she was 2 years 3 months, may thus
not have impacted significantly on her everyday life and her
emotional adjustment to her new environment.

2.4. Emily started playschool and saw her mother at regular intervals in
her grandmother’s home. While she is being cared for mainly by
Heidi, she is also looked after by Heidi’s housekeeper when Heidi is
working. In addition to seeing other children at playschool, she has
contact with the children of Heidi’s friends. She has apparently
developed well physically and is in less need of her asthma pump

since being in SA.
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3. Impression of Emily and her current relationships

3.1. Emily had a difficult start to life — her first 2 years were marked by
parental conflict. The stress induced by domestic conflict leaves its
mark on the infant’s socio-emotional and neurological
development (Mueller & Tronick, 2019) and she is thus a potentially
vulnerable child in terms of her socio-emotional development.

3.2. Emily’s mother has tried to shield her daughter from the effects of
her terminal illness. She has transferred the caretaking role to her
sister who has the resources to take this on.

3.3. Emily has apparently transitioned well to her new aunt’s home and
appears to be thriving in her aunt’s care.

3.4. It is a significant observation that Emily did not want to be
separated from her aunt when she was brought to the consultation
at the offices of Legal Aid South Africa, on 13" August 2020. This is
expected behaviour of a 3 year old child who is required to separate
from a person to whom she is securely attached.

3.5. Research has identified three patterns of attachment, the most
common and beneficial of which is a secure attachment. Securely
attached infants actively seek attention from their primary
caregivers and may become distressed upon not being with the
caregiver, but who are able to be consoled upon reunion with the
caregiver. (Benoit & Program, 2004)

3.6. It is reported that Emily is confused by the Zoom contact between
her and her father, and that it is unclear whether she recognizes
him as her father. To the extent that Emily may be communicating

with him and recognize him as “daddy”, given her age and the
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relatively long time of separation from him, he is unlikely to
currently represent a primary attachment figure for her (see 4.5.)
However, the concept of “daddy” should be maintained and
encouraged, so that in time she can develop a relationship with

him. (see 7.2.)

4. Potential consequences for Emily returning to the UK

4.1. By all accounts Emily is on a positive developmental trajectory: she
has settled into playschool, she has friends, she has a primary
caregiver (her aunt) and a grandmother whom she now knows.

4.2. To return Emily to the UK would disrupt this positive development
in a significant way: Not only would she lose her aunt, but also her
nurturing and stimulating environment.

4.3. ltisaccepted in the field of childhood bereavement, that one of the
most important therapeutic factors is the continuity of everyday
life. The death of a parent is one of the most significant stressors a
child can experience. A child who has lost a parent, needs to know
that life will go on as before — school, home and general care will
remain unaltered. These stable external factors help the child to
come to terms with the huge loss that the death of a parent is.

4.4. Returning to the UK would mean entering a completely new
environment for Emily. Because of the young age at which she left
the UK, Emily is unlikely to remember it as her ‘home’. In addition
and importantly, there is much uncertainty about the quality of
care she would receive. This would compound the loss of her

mother. It would also mean a rupture of her newly found secure
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4.5. Unfortunately for Emily, her father has been unable to be a
consistent parental figure for her. While in the father’s mind his
daughter is returning to the UK, for Emily, at her stage of
development, the factual reality is that he is essentially a stranger
in a place that she at best only vaguely remembers. The contact
she had with her father before he left in October 2019 and the
contact since then has been far too intermittent, brief and distant
for her, given her age and stage of development, to feel that she
knows him and that she would feel safe with him. For a young child,
relationships are not an abstract concept, even if it is with the
biological parent. The child needs to have concrete, regular,
physical contact, care and attention from the adult figure for the
child to ‘know’ the person and for a relationship of trust to develop.

4.6. The consequences of returning to the UK would thus be dire for

Emily’s mental health in the short as well as long-term.

5. Possible consequences short-term
5.1. Emily could develop a Complicated Grief Disorder of Early
Childhood — the loss of her mother as well as her aunt could result
in persistent crying, and searching for the lost person/s; she could
have a strong emotional reaction to any theme connected with
separation and loss; at a later stage (about 5 years) she could
become anxious about dying herself, or even wishing to die — any
of these symptoms would interfere with her relationships and with

her developmental progress. (DC:0-5 Diagnostic Classification of
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Mental Health and Developmental Disorders of Infancy and Early
Childhood, 2016)

5.2. The explanation of death to a child needs to take into account that
the child’s concepts of death are immature. That is, the universality,
irreversibility and permanence of death is only gradually acquired
by the age of about 10 years (Slaughter & Griffiths, 2007) For the
pre-school child death is regarded as concretely having ‘gone away’
and the fantasy of return of the deceased or of revival of the
deceased may persist for some time. It would require repeated,
sensitive and simple explanations of the permanence and
irreversibility of death.

5.3. Clinical experience suggests that young children who have
alternative attachment figures (in this case her maternal aunt) are
less likely to develop a disorder than those who lose their only
attachment figure

s.4.  From the history and observations provided, it appears that Emily’s
primary attachment figures are her mother and now maternal aunt,
and possibly her maternal grandmother. Her relationship with her
father over the past year appears to be too distant for it to be
described as a primary attachment relationship. It is disruptions
from these primary attachment figures that have been found to

negatively impact on mental health.

6. Possible consequences long-term:
6.1. There is some indication that young children who have lost an

attachment figure in early childhood may be more prone to develop

e
F

depression later in life following the loss of a loved person.



6.2 Furthermore, disrupted attachments from primary attachment
figures in early life are associated with suicidal thoughts and
behaviours in adult life (Zortea, Dickson, Gray, & Connor, 2019). In
Emily’s case this would be the consequence of disrupting her
relationship with her maternal aunt following her biological mother’s
death. (See 5.4)

6.3 In addition to these major mental health challenges, it needs to
be borne in mind that Emily would be returning to an “older” father,
who would be in his 60’s when she becomes an adolescent. During pre-
adolescence and adolescence, it is of particular importance that a
child, and especially a girl child, have a mother-figure available to help
her negotiate the physical changes that occur during puberty, as well
as the emotional upheaval that adolescence brings with it. By the time
Emily enters adolescence, she will inevitably face more challenges
during this time given the losses she would have experienced of her
mother and aunt (despite these being some years previously).
Whether Paul would be able to live up to these challenges in an
adequate and appropriate manner needs to be considered carefully.
Given the background of this matter, this should be an aspect of

concern regarding Emily's long term mental well-being.

7. Potential consequences for Emily if she is not returned to the UK

7.1. If Emily were not to return to the UK, it is likely that she would be able
to continue on the positive developmental trajectory that she is currently

on. Given that her mother was her primary attachment figure, the fact :
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that she would be embedded in her mother’s family would provide her

with a sense of continuity and belonging.

7.2 At the same time, it would be important for Emily to have regular
contact with her father via electronic means, and with visits from him to
her during her early childhood years or possible visits to him together with
her aunt. As she develops and grows up, she would want to get to know
her only surviving biological parent and thus it is important that this
relationship be supported as much as possible and as much as her

developmental age allows.

Agwid B

Em Prof Astrid Berg

MB ChB, FCPsych (SA), M Phil (Child & Adolescent Psychiatry)
Senior Child & Adolescent Psychiatrist

Division of Child & Adolescent Psychiatry

Department of Psychiatry, University of Cape Town
A/Professor Extraordinary, Psychiatry: University of Stellenbosch

Cape Town, 1% September 2020
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Supplementary report on Emily Grace Ball

This is my response to the questions posed subsequent to my report of 1*

September 2020

a) On the assumption that Mr Ball and Emily established a secure bond prior
to October 2019, and given that he has had zoom contact with Emily over
the past months, will that mean that the impact on Emily, should be
placed in Mr Ball’s permanent care in the UK (in the next few months), will
be less severe than as outlined in your previous report? And could you
explain your response?

If we assume that Mr Ball and Emily had established a secure bond prior to his
leaving South Africa in October 2019, and assuming that the Zoom contact with
Emily during this past year was regular and meaningful for Emily, the impact of

Emily going back to her father to her home in the UK might be less severe.

However, even with this possible scenario (which is not supported by what is
stated in the report at my disposal), we have to remember that a child just
over 3 years old, will bond and form relationships with the person or persons
who, during the past year have taken care of her. It is the immediacy of the
physical contact and care — such as feeding, putting to bed, bathing, taking to
and fetching from pre-school — that matter to a young child. All of this was for
the past year, done by her aunt and maternal grandmother, and aunt’s house

help. These were the people she got to know and has a relationship with.

It has to be kept in mind that we are dealing with a very young child, whose

experiences are tied to currently lived physical realities. Losing these
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relationships, in addition to losing her mother, could have serious

consequences for her mental well-being.

b) If bereavement counselling will be provided for Emily and Mr Ball, will this
ameliorate the risk of psychological harm to Emily?

Bereavement counselling, if undertaken regularly and for an extended period,
would help Emily — it would give her the opportunity to express, verbally and in
play, what she might be feeling. It could also offer father guidance on how to

respond to Emily’s questions and deal with any possible behaviour difficulties.

However, bereavement counselling in and of itself cannot make up for the loss
of her mother and the loss of the relationships that Emily has formed over the
past year. A once-a-week hourly session cannot counter the trauma induced by
the losses she would have endured. It is the equivalent of putting a small
plaster on an open wound. This is a particularly acute wound, as it could have

been prevented by allowing her to remain with her mother’s family.

c) Inthe event that Emily was required to “transition” into Mr Ball’s care, for
what length of period would there need to be physical contact (and what
should the nature of such contact be) to minimise the risk of harm for
Emily?

The sadness surrounding this case is the fact that mother and her family, and
father, have for the past year resided on different continents. It is that that
make this situation so complex. If the same family set up were to have played

out in London or Cape Town, the following recommendation would be made:
, 4‘?
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Emily would start visiting her father regularly and with increasing frequency.

He would be informed as to her needs and her routines and he would continue

with them.

She would still have contact with Heidi and the rest of her maternal family, but

gradually her father would become her main care-giver.

This could take 2-3 months, or less, depending on whether the relationship
with her father had been a secure one, in which case she might find the

transition easier.

d) Mr Ball has taken exception to being referred to as an “older
father”. Could you indicate whether this is in fact relevant, either
regarding current care of Emily and/or regarding her care during her
teenage years?

Mr Ball would be in his 60’s when Emily goes into puberty and adolescence.

This is a challenging time for any parent, and my concern was about how he, as
a single parent, would deal with issues of physical changes, menstruation, birth
control, and the common acting-out of the adolescent turmoil, such as alcohol,

substance use, and sexual relationships.

However, | agree, that it is more a question of the soundness of the father-
daughter relationship and father’s confidence in dealing with matters some of
which by their very nature are unfamiliar to him, than his age per se, that is of

concern.
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Em Prof Astrid Berg

MB ChB, FCPsych (SA), M Phil (Child & Adolescent Psychiatry)
Senior Child & Adolescent Psychiatrist

Division of Child & Adolescent Psychiatry

Department of Psychiatry, University of Cape Town

A/Professor Extraordinary, Psychiatry: University of Stellenbosch

Cape Town, 8" October 2020
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1. I am an adult male attorney of Ross McGarrick, Attorney and Notary Public,
practising at 5 Thaxter Road, Lakeside Western Cape. I have been the attorney of
record for respondents in this application since May 2020. I am authorised to depose

to this affidavit.

A The facts deposed to in this affidavit, save where otherwise stated or indicated, are
within my personal knowledge, and are to the best of my belief both true and correct.
Where I refer to matters that constitute hearsay evidence I believe such information to be

correct.

3. In this affidavit I refer to the first and second applicants jointly as 'applicants'. I refer

to first and second respondents jointly as 'respondents'.

4. I depose to this affidavit:

4.1. firstly, to set out the chronology of what in fact transpired regarding the late

filing of the application; and,

4.2, secondly, as respondents do not believe that condonation for the late filing of
the application should be granted as it is submitted that there is no merit to the
application for leave to appeal to this Court, from the Supreme Court of

Appeal ('SCA"), brought by applicants (“the application for leave to appeal”).

Applicants have not explained the delay:

5. In circumstances where the applicants seek condonation from the above Honourable
Court for the late filing of their application for leave to appeal they are required to
fully explain the steps taken in order to comply with the prescribed time limits, and, to

fully explain any delay in such steps. I submit that the applicants have failed to do so.
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From the applicants’ own affidavit in the application for leave to appeal it is apparent
that the application was only finalised on 19 May 2022. This is the very same day that

the application for leave to appeal should have been served and filed.

Applicants have proffered no explanation as to the steps by them to lodge the
application prior to the expiry of the fifteen-day period afforded to them in terms of

Rule 19(2) to ensure that the application was filed timeously.

On 19 May 2022 it appears that the applicants’ attorney emailed their correspondent
at 14h28 (“AMS1”) with the instruction to “serve and file”. From this email it is

apparent that:
8.1.  They did not confirm that there has been service on the respondents;

8.2.  They did not expect the correspondent to serve on the respondents, but rather
to file the application (without proof of service) with this Court. I say this as
the applicants’ attorney served the application on the respondents almost an

hour later at 15h10; and

8.3.  They had not in fact ensured that their correspondent was available to lodge
the application timeously. This resulted in an attempt being made only the

following day, 20 May 2022, to lodge the application.

On 24 May 2022 at 14h23, the Registrar, Mr Stephen Cindi, advised the applicants
that the “application must be accompanied by proof of service and the Judgment for it

to be processed” (annexure “AM6” to the founding affidavit of Ms Marsh- Scott).

At this juncture, the applicants were clearly aware that even if they filed their

application immediately upon receipt of Mr Cindi's email, that it would be filed out of
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11.

12.

time. As such, they were required to file their application for condonation for the late
filing of the application simultaneously with the application for leave to appeal. They

failed to do so.

On 25 May 2022 the applicants appear to have sent the application for leave to appeal
and the annexures thereto to the Registrar in a piecemeal fashion. As a result,

lodgement was again unsuccessful.

On 26 May 2022 the applicants appear to have lodged the application for leave to
appeal successfully, but they failed to simultaneously file an application for

condonation. Such application was lodged on 31 May 2022.

No merit in the application for leave to appeal:

13.

14.

As is detailed in the opposing affidavit to the application for leave to appeal, the
respondents assert that the applicants have distorted and misrepresented both certain
legal and factual findings of the SCA and of the expert opinions of Emeritus Professor
Astrid Berg, child and adolescent psychiatrist, in an attempt to persuade this Court

that the findings of the SCA give rise to Constitutional issues that are appealable.

In circumstances where the applicants have failed to raise an arguable point of law of
general public importance and have failed to demonstrate that there is any merit in
their application for leave to appeal, I submit that condonation for the late filing of the

application should not be granted.

ROSS DAVID McGARRICK



I certify that the above signature is the true signature of the deponent and that he/she has
acknowledged that he knows and understands the contents of this affidavit which affidavit
was signed and sworn to before me in my presence at CAPE TOWN on this 8th day of
JUNE 2022, in accordance with Government Notice No. R1258 dated 21 July 1972, as
amended by Government Notice No R1648 dated 19 August 1977, as further amended by

Government Notice No. R1428 dated 11 July 1980, and by Government Notice No R774 of
23 April 1982.
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