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INTRODUCTION 

1. 
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This written argument is submitted on behalf of the first respondent, the 

Premier of the Province of KwaZulu-Natal (“the Premier” and “the Province” 

respectively).  It is filed two days late, chiefly because of the need to deal with 

new matter in reply, to which we refer below; we regret any inconvenience. 

The Premier has been cited in the application because he has responsibility 

for the portfolio of gaming and betting in the Executive Council for the 

Province and is accordingly the “Minister” referred to in the KwaZulu-Natal 

Gambling Act 10 of 1996. 

 

2.  

 

The second respondent (“the KZN Gambling Board”) abides the decision of 

the Court; it is merely the agent of the Premier for the purposes of developing 

and implementing a central electronic monitoring system (“CEMS”) in the 

Province. 

 

1.  

 

This application was instituted in this Court on 7 August 2001.  The parties 

had in fact previously agreed to arrangements to expedite the determination 

of the matter, predicated upon it being instituted in the High Court.  This Court 

convened on 29 August 2001.  It did not grant the interim relief and it issued 

                                                 
1  Mtshali: page 101 paragraph 2, hereinafter [101/2]. 
2  Mtshali: 107/20-21. 
3  Mtshali: 103/6; admitted in reply by Fismer: 290/7.2. 
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directions.  The applicant now seeks final relief in this Court in the form 

principally of a final interdict.  It does so on motion, on the basis of the 

affidavits filed, before this Court sitting at first and final instance. 

 

 

2.  

 

In its replying affidavit, the applicant has sought to introduce new matter.  It is 

submitted that this should be struck out, in accordance with the established 

principles.  In the event of this application not being acceded to, the Premier 

asks for leave to introduce a further set of affidavits in the form of a further 

affidavit from the expert witness, Mr Mahoney.   

 

3.  

 

This matter requires reference inter alia to national and provincial regulations 

as well as primary legislation.  The applicant, while making reference to these 

has not put them before the Court.  To facilitate reference, an indexed and 

paginated bundle of relevant extracts will be filed in due course. 

 

THE ISSUES 

 

                                                 
4  Titty’s Bar & Bottle Store (Pty) Ltd v ABC Garage (Pty) Ltd 1974 (4) SA 362 (T); Shepherd v 

Mitchell Cotts Seafreight (SA) (Pty) Ltd 1984 (3) SA 202 (T) at 205E-H; Herbstein and Van 
Winsen Civil Practice (4th ed 1997) 365-6. 
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4.  

 

We submit that the issues for the Court’s determination in this case are as 

follows: 

 

(a) Is the application for final relief properly brought directly to the 

Constitutional Court?  The determination of this issue involves the 

determination of the following sub-issues: 

 

(i) Is the application for final relief a dispute between organs of 

state in the national or provincial sphere concerning the 

constitutional status, powers or functions of any of those 

organs of state within the meaning of section 167(4)(a) of the 

Constitution? 

 

(ii) Is the application for final relief a matter brought directly to the 

Constitutional Court in the “interests of justice”, as envisaged 

by section 167(6)(a) of the Constitution and provided for in Rule 

17? 

 

(b) Do the National Gambling Act and the national regulations, properly 

interpreted, prevent the Province from having its own central electronic 

                                                 
5  National Gambling Act 33 of 1996. 

6  Regulations on Limited Payout Machines promulgated in terms of section 17 of the National Gambling Act 
33 of 1996 and published under Government Notice No. R. 1425, Government Gazette 21945, 21 
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monitoring system or, put differently, require that all limited payout 

machines (“LPMs”) in the Province are connected to a CEMS 

operated by the applicant. 

 

(c) If the national legislation does so provide, does the national legislation 

prevail over the provincial legislation on the grounds that any one or 

more of the conditions set out in section 146(2)(a) to (c) and (3) of the 

Constitution has been properly invoked and established? 

 

(d) Who is to pay the costs of the hearing on 29 August 2001?  These 

costs were reserved and the determination of the issue involves the 

determination of the following sub-issues: 

 

(i) Was the application for interim relief properly brought directly to 

the Constitutional Court in terms of either section 167(4)(a) or 

section 167(6)(a) and Rule 17? 

 

(ii) Was the application for interim relief of such urgency as to 

warrant it being heard in the short time-frame imposed by the 

applicant? 

                                                                                                                                      
December 2000. 

7  The national legislation is constituted by the National Gambling Act and the national regulations.  Section 
239 of the Constitution provides that ‘national legislation’ includes subordinate legislation made in terms of 
an Act of Parliament. 

8  The provincial legislation is the KwaZulu-Natal Gambling Act 10 of 1996 and the Gambling Regulations 
published in terms of section 87 of that Act under Notice No. 274 of 1998, Provincial Gazette of KwaZulu-
Natal, 23 September 1998 as subsequently amended.  Section 239 of the Constitution provides that 
‘provincial legislation’ includes subordinate legislation made in terms of a provincial Act. 
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5.  

  

We shall address each issue in the order set out in the preceding paragraph. 

 

 

(a) EXCLUSIVE JURISDICTION IN TERMS OF SECTION 167(4)(a)? 

 

6.  

 

The applicant has brought this application directly to the Constitutional Court 

as court of first instance, purportedly in terms of section 167(4)(a) of the 

Constitution.  The Premier offered, as we have noted, his co-operation at the 

outset in ensuring expedited proceedings in the High Court in the Province.  It 

is submitted on behalf of the Premier that the dispute is not within the 

exclusive jurisdiction of the Constitutional Court, and that the application was 

accordingly wrongly brought directly to the Constitutional Court. 

 

7.  

 

Section 167(4)(a) of the Constitution provides that only the Constitutional 

Court may – 

 

                                                                                                                                      
9  Paragraph 2 of the order of court, 29 August 2001: 259. 
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“decide disputes between organs of state in the national or provincial 
sphere concerning the constitutional status, powers or functions of any 
of those organs of state”. 
 
 
 
 

8.  

 

It is common cause that this application constitutes a dispute between organs 

of state in the national and provincial sphere concerning the powers and 

functions of those organs of state, viz. the National Gambling Board (the 

applicant) and the national Minister (the third respondent) on the one hand 

and the Premier on the other.  However, that dispute does not concern the 

constitutional powers and functions of those organs of state, but only their 

powers and functions provided for in legislation. 

 

9.  

 

Indeed, as will become apparent from the section hereunder dealing with the 

proper interpretation of the legislation, the resolution of the dispute does not 

concern any constitutional issue at all.  The only conceivable reference to the 

Constitution in the resolution of the interpretive dispute may be to section 150 

which provides – 

 
“When considering an apparent conflict between national and 
provincial legislation … every court must prefer any reasonable 

                                                 
10  Reference was made to this provision in Executive Council, Western Cape v Minister of Provincial Affairs 

and Constitutional Development & Others 2000 (1) SA 661 (CC) paras [9] to [11] at 676B-677C, but it was 
not necessary for the Court to determine its application. 
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interpretation of the legislation … that avoids a conflict, over any 
alternative interpretation that results in a conflict.” 

 

10.  

 

However, even if the result of the process of interpreting the legislation is a 

finding that there is a conflict and that reference then has to be had to section 

146(2) or (3) of the Constitution to resolve that conflict, the dispute is still not 

about constitutional powers and functions.  The dispute is first about which 

legislation is to prevail, and it is then about the powers and functions of the 

respective organs of state in terms of that legislation.  These remain 

legislative powers and functions. 

 

11.  

 

It is clear from the wording of section 167(4)(a) that it is not every 

constitutional dispute between organs of state in the national and provincial 

spheres that is included in the Constitutional Court’s exclusive jurisdiction.  A 

constitutional dispute about which legislation is to prevail in the event of a 

conflict is not a dispute about constitutional status, functions and powers. 

 

                                                 
11  This provision is in substance no innovation: it reiterates what this Court has already held to be an 

important principle in interpretation and which has old common law roots  As La Forest J most simply 
expressed: “There is a presumption that the Legislature did not intend to make or empower the making of 
contradictory enactments” (Friends of Oldman River Society v Canada (Minister of Transport) [1992] 1 
SCR 3 at 38).  See too Driedger on the Construction of Statutes (3rd ed by Sullivan 1994) 176-179; Craies 
on Statute Law (7th ed by Edgar 1971) 85-6; Steyn Uitleg Van Wette  (5de uit. 1983) 187-190, Maxwell on 
the Interpretation of Statutes (12th ed by Langman 1980) 187-198. 
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12.  

 

It is clear from the use of the phrase “every court” in section 150 of the 

Constitution (quoted above) that not every apparent conflict between national 

and provincial legislation has to be dealt with by the Constitutional Court.  

From this, we submit, it follows that the need to resolve a conflict between 

national and provincial legislation by reference to section 146 of the 

Constitution in order to determine the functions and powers of organs of state 

does not cause those functions and powers to be constitutional functions and 

powers thereby putting the dispute within the exclusive jurisdiction of the 

Constitutional Court. 

 

13.  

 

It is quite clear, and presumably common cause, that if the dispute between 

the parties in this case concerned only the proper interpretation of the 

legislation without reference to the Constitution, it would not be a dispute 

falling within the exclusive jurisdiction of the Constitutional Court in terms of 

section 167(4)(a) of the Constitution.  That being so, and it accordingly being 

the case that this matter might be disposed of on that basis with no reference 

to the Constitution, it cannot be that the mere fact that reference might be 

had to section 146(2) or (3) to determine which legislation prevails places the 

matter within the exclusive jurisdiction of the Constitutional Court. 
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14.  

  

We submit that the provisions for the exclusive jurisdiction of the 

Constitutional Court should be narrowly interpreted (for the reasons upon 

which we now expand) as it is generally not in the interests of justice for the 

Constitutional Court to sit as a court of first instance. 

 

(b) DIRECT ACCESS IN THE INTERESTS OF JUSTICE? 

 

15.  

 

The applicant seeks to invoke section 167(6) of the Constitution read 

with Rule 17 as an alternative justification for direct access in the event 

that it is found that the dispute is not within the exclusive jurisdiction of 

the Constitutional Court. 

 

16.  

 

Section 167(6) of the Constitution provides – 

 
“National legislation or the rules of the Constitutional Court must 
allow a person, when it is in the interests of justice and with 
leave of the Constitutional Court- 

(a) to bring a matter directly to the Constitutional 
Court;…” 

                                                 
12  Bernstein & Others v Bester & Others 1996 (2) SA 751 (CC) para 2 at 759H-760C;Bruce & 

Another v Fleecytex Johannesburg & Others 1998 (2) SA 1143 (CC) para 8 at 1148D-E. 
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17.  

 

The applicable rule is Rule 17, sub-rule (2) of which provides – 

 
“An application in terms of sub-rule (1) shall be lodged with the 
registrar and served on all parties with a direct or substantial 
interest in the relief claimed and shall set out- 

(a) the grounds on which it is contended that it is in the 
interests of justice that an order for direct access be 
granted; 

(b) the nature of the relief sought and the grounds upon 
which such relief is based; 

(c) whether the matter can be dealt with by the Court 
without the hearing of oral evidence and, if it 
cannot, 

(d) how such evidence should be adduced and conflicts 
of  fact resolved.” 

 

18.  

 

This Court has, in a number of decisions, emphasised that direct 

access is an extraordinary procedure and that it should be granted only 

in exceptional circumstances.  The reasons for this and the factors to 

be considered are set out in Bruce & Another v Fleecytex Johannesburg 

CC & Others. 

 

19.  

                                                 
13  Christian Education South Africa v Minister of Education 1999 (2) SA 83 (CC) para 4 at 86D-E 

and the cases cited in footnote 12 thereof.  See also Dormehl v Minister of Justice 2000 (2) SA 
825 (CC) para [5]. 

14  1998 (2) SA 1143 (CC) paras 7-9 at 1148A-H. 
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The only factors on which the applicant seems to rely in demonstrating 

“the interests of justice” in invoking the Rule 17 procedure are that: (a) 

it was difficult to determine in advance whether the matter was within 

the exclusive jurisdiction of the Constitutional Court; and (b) that the 

matter is of “national importance”.  We submit that the first of these is 

not a relevant factor and, with regard to the second, that this matter 

considered in proper perspective is of minor national importance.  

Indeed, it is difficult to conceive of a matter in which the jurisdiction of 

the Constitutional Court is properly invoked which is not of national 

importance.  An applicant invoking Rule 17 will accordingly have to 

establish exceptional importance.  More, it must adduce cogent 

evidence of impending prejudice to the public interest.  A dispute about 

the future monitoring of LPMs is certainly not such a matter. 

 

20.  

 

Another problem that the applicant faces in relying on Rule 17 is that it 

has not addressed the requirements of Rule 17(2)(c) and (d).  The 

dispute in this case might be decided with reference to section 146(2) or 

(3) of the Constitution.  If that is so, a factual basis has to be laid to the 

applicant’s contention that one or other of the ‘overrides’ in section 

                                                 
15  Applicant’s written argument: 17/(a); 26/(b). 
16  Applicant’s written argument: 17/(b); 25/3.11(ii). 
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146(2)(a) to (c) and (3) apply.  In this regard, as will become apparent 

below, there is a material difference of opinion between the Premier’s 

expert, Mr Mahoney, and the applicant’s Messrs Fismer and Parmanand 

on the technical merits and demerits of a national as opposed to a 

provincial CEMS.  In part this is a dispute of fact, and in part a dispute 

relating to expert opinion.  And as regards expert opinion evidence, the 

Court must itself determine the issue(s) in question; to do that, it must 

be fully appraised of what are the correct facts, and it must be able to 

determine whether it prefers the assessment of one expert over 

another. To achieve this on motion when there has been no discovery, 

no trial of key facts in issue, and no viva voce evidence by the experts 

(with the Court able to form its own impression of them), presents 

serious obstacles to a proper and fair adjudication. 

 

21.  

 

In summary, it is submitted, the applicant has failed to establish that it 

would be in the interests of justice to allow direct access.  The 

cumulative facts militate against this:  the Premier would be deprived of 

his right to appeal; the Court would be unassisted by the conclusions of 

lower courts and their elimination of legal and factual issues; there has 

been no full exploration of the evidence on important factual matters 

                                                                                                                                      
17  Transvaal Agricultural Union v Minister of Land Affairs 1997 (2) SA 331 (CC) para 16. 
18  Cf. Coopers (South Africa) Limited v Deutsche Gesellschaft für Schädlingsbekämpfung Mbh 1976 
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(with related entitlements to discovery); there are material factual 

disputes; contesting expert evidence has been adduced; the applicant 

has exacerbated matters by trying to make out a case in reply. 

 

(c) ONLY ONE CEMS? 

 

22.  

 

We submit that it is beyond reasonable debate that the provincial legislation 

provides for a provincial CEMS.  Even if this was not clear prior thereto, the 

amendment to the KZN regulations in February 2000 which introduced 

regulation 58(8) puts the matter beyond doubt.  That regulation provides – 

 
“The electronic monitoring system referred to in this regulation and in 
regulations 209 and 210 shall be a single one operated by the 
Province or an entity contracted by the Province which shall have no 
other interest in respect of gaming in the Province.” 

 

23.  

 

It is submitted on behalf of the applicant that this regulation is ultra vires the 

KZN Gambling Act.  We submit that this is not so when one has regard to 

section 87(1)(k) of the Act in terms of which the regulation was promulgated.  

It provides that the Minister may make regulations in respect of “any matter 

applicable to the electronic monitoring system”. 

                                                                                                                                      
(3) SA 352 (A) at 370E-371C.  
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24.  

 

Section 6 of the KZN Gambling Act sets out the objects of the KZN Gambling 

Board.  Amongst these are the following: 

 

(a) To ensure that all gambling authorised under the Act promotes the 

objectives for developing a gambling industry in the Province 

(section 6(1)(b)); 

 

(b) To give effect to that object of the KZN Board, the Board shall 

develop a macro-plan for the licensing of route and site operators 

which shall address, inter alia, the geographic distribution of 

machines throughout the Province and possible over-stimulation of 

the latent demand for gambling in the Province (section 6(2)(b) and 

(e)). 

 

25.  

 

These provisions make it clear that a provincial gambling industry is 

contemplated, with provincial characteristics and concerns. 

 

26.  

                                                                                                                                      
19  Annexure “P2”: 141. 
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Section 7 of the KZN Gambling Act sets out the functions and powers of the 

KZN Gambling Board.  These include the power and function to “licence, 

regulate and control gambling activities in the province” (section 7(1)(bA), 

emphasis supplied) and to make rules “governing the accounting and audit 

systems to be used … by a route operator for the purposes of verifying the 

taxes and any levies to be paid in terms of [the] Act” (section 7(1)(l)(i)). 

 

 

 

 

 

 

27.  

 

It is also the function and power of the KZN Gambling Board “to monitor 

constantly all matter connected with … gaming machine premises and the 

activities of any gaming machine operator” (section 7(1)(m), emphasis 

supplied). 

 

28.  

 

                                                                                                                                      
20  Applicant’s written argument: 69/(iv). 
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These provisions make it clear that it is the KZN Board’s function to monitor 

gambling machines in the Province.  It is accordingly entirely consistent with 

the legislature’s intention in enacting the KZN Gambling Act for the Province 

to have its own CEMS operated by the KZN Board. 

 

29.  

 

Further, the extent of the control to be exercised by the KZN Board in issuing 

gaming machine licenses to site or route operators is set out in section 53(1). 

 Each of the conditions on which a licence might be issued (with the possible 

exception of that set out in paragraph (h)) is a condition that would be 

monitored by the CEMS.  Also, many of these conditions might vary from 

province to province.  This further illustrates that the monitoring function is 

closely tied to the other responsibilities of the KZN Board. 

 

 

30.  

 

Perhaps the clearest indication in the KZN Gambling Act that the CEMS is to 

be one operated by the Province is in section 54 which provides – 

 
“Every gaming machine that is authorised by the Board for use 
on licensed premises shall be connected to the prescribed 
electronic monitoring system” (emphasis supplied).  

 

31.  
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“Prescribed” is defined in section 1 of the Act to mean “prescribed in terms of 

this Act or the regulations”.  “Regulations” is in turn defined to mean “the 

regulations made by the Minister under this Act.”  There is accordingly no 

possibility, as suggested on behalf of the applicant, that the CEMS referred to 

in section 54 is that prescribed by the national legislation. 

 

32.  

 

From the aforegoing we submit that: 

 

(a) The KZN Gambling Act envisages a CEMS operated by the 

Province; and in any event, 

 

(b) The provision for a CEMS operated by the Province in regulation 

58(8) is consistent with, and accordingly not ultra vires, the KZN 

Gambling Act. 

 

33.  

 

If that is so, it follows that the relevant enquiry is what the national legislation 

requires and, consequently, whether it is in conflict with the provincial 

legislation.  There is a two stage enquiry.  The first stage is to interpret the 

                                                 
21  Applicant’s written argument: 61/(b). 
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national legislation using all the usual interpretive tools.  If the legislation, 

properly construed, produces no conflict, it is the end of the matter.  

However, if an apparent conflict results then the second stage must be 

embarked on.  This is to attempt to resolve the apparent conflict in the 

manner prescribed by section 150 of the Constitution. 

 

34.  

 

Section 13(1) of the National Gambling Act provides that gambling in the 

Republic shall be regulated in accordance with a series of principles.  One of 

these is that set out in section 13(1)(l) which provides that - 

 
“gambling machines referred to in paragraph (k) shall be linked to a 
central electronic monitoring system for the purposes of the monitoring 
and detection of significant events associated with each gambling 
machine;…” 
 

 

 

35.  

 

The immediate question which arises is whether the words “a central 

electronic monitoring system” in this section denotes a single such system 

operating nationally and under the control of the applicant.  We submit that it 

does not for the following reasons: 
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(a) The indefinite article, “a”, is used rather than the definite article, 

“the”. 

 

(b) That this has the result that the “a” has a meaning closer to “any” 

rather than to “one”, is reinforced by section 13(2) which provides – 

 
“for the purposes of sub-section (1)(k) and (l) – 
… 
(b) ‘electronic monitoring system’ means any electronic or 

computer or communication system or device that is so 
designed that it may be used or adapted to send or receive 
data to or from gambling machines in relation to the security, 
accounting or operation of gambling machines.” (emphasis 
supplied) 

 

(c) There is no indication in this definition that there is to be only one such 

system, or that a national system is obligatory. 

 

(d) The Interpretation Act provides that a statutory stipulation expressed 

in the singular may include the plural. 

 

(e) The applicant relies on the use of the word “central”, but this, we 

submit is neutral.  A system may be “central” to a particular province 

(or even – although it is obviously not the case in the present context – 

local authority).  Indeed, the use of the word “central” in 

contradistinction to the words “national” and “provincial” in the 

                                                 
22  Act 33 of 1957, section 6.  See further S v Colgate-Palmolive Ltd 1986 (4) SA 429 (A) at 435; Steyn Uitleg 

Van Wette (5de uit.1983) 171 fn.162; Devenish Interpretation of Statutes (1992) 25. 
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National Gambling Act must be taken to involve an intended 

distinction. 

 
“In the construction of statutes a deliberate change of 
expression is prima facie taken to import a change of 
intention.” 

 

(f) The context of the National Gambling Act particularly reinforces this.  It 

is a statute acutely aware of the concurrent jurisdiction of the 

provincial and national authorities.  Had it been intended to provide for 

an exclusive national power to create and administer electronic 

monitoring systems, it may be expected to have stated this directly, 

and not obliquely by reference to “central”. 

 

(g) Section 13(1)(m) of the National Gambling Act refers, in relation to the 

standardisation of equipment, to “any electronic monitoring system” 

thereby implying that there may be more than one.  Indeed the 

reference to electronic monitoring in this section is superfluous unless 

it is envisaged that there might be more than one CEMS. 

 

(h) The language of “a central” system may be contrasted with the 

express reference in the Constitution to “a single” national prosecuting 

authority (section 179(1)) and “a single” defence force (section 

199(2)).  “Single” is different from “central” in its ordinary meaning – 

and even then, when the Constitution wishes to indicate exclusivity (as 

                                                 
23  Port Elizabeth Municipal Council v PE Electric Tramway Co 1947 (2) SA 1269 (A) at 1279. 
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it does in relation to the defence force but not the prosecuting 

authority) it does so in the most obvious way, by providing that “[t]he 

defence force is the only lawful military force in the Republic” (section 

199(2), emphasis supplied).   Section 13(1)(l) of the National 

Gambling Act has no such provisions. 

 

36.  

 

The preamble to the National Gambling Act gives some further guidance.  It 

refers to section 126 of the Interim Constitution (which was then still in place) 

and provides – 

 
“AND SINCE the Constitution in the said section empowers 
Parliament to make provision in an Act of Parliament for the promotion 
of uniform norms and standards applying generally throughout the 
Republic with regard to casinos, gambling and wagering;…” 

 

37.  

  

Section 126 of the Interim Constitution corresponds closely to section 146 of 

the 1996 Constitution.  Both these sections in paragraphs (2)(b) thereof 

envisage national legislation in areas of concurrent competence providing for 

uniform norms and standards.  Indeed, the National Gambling Act provides 

that the object of the applicant is to “promote uniform norms and standards 

applying generally throughout the Republic” (section 10(a)).  Clearly the 

appropriate balance of powers between national government and the 
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provinces is contemplated by both Constitutions and the Act as focussing the 

national competence on the promotion of uniform norms and standards. 

 

38.  

 

However, there is nothing in the legislation to indicate that the monitoring of 

LPMs is part of or inextricably linked to the function of promoting norms and 

standards.  Whether factually there is necessarily such a link is something 

which falls for consideration under section 146(2)(b) in the event that it is 

found that there is a conflict between the national and provincial legislation.  

Nevertheless, at the interpretive stage proper regard should be had to the 

legislation to see whether the lawgiver intended such a link. 

 

39.  

 

We submit that there is no indication that such a link was intended.  On the 

contrary, there is powerful indication that the opposite was intended.  In this 

regard, section 11(c) of the National Gambling Act, dealing with the functions 

of the applicant, provides that in order to achieve its objects referred to in 

section 10 the applicant may advise and provide guidelines to the provincial 

authorities on the regulation and control of gambling or wagering activities, 

including: (a) the manner and nature of the regulation and control of gambling 

activities in general or in connection with a specific gambling activity; and (b) 

the nature and manner of the auditing of the businesses of licensees and the 
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documents and records which shall be kept and submitted to the provincial 

authorities. 

 

40.  

 

The monitoring function is very closely associated with the responsibilities 

which we have listed as (a) and (b) in the preceding paragraph, notably 

“control” and “auditing”.  Indeed, the monitoring function is aimed at fulfilling 

those responsibilities (moreover, section 7(1)(m)(iii) of the KZN Gambling Act 

makes specific provision for monitoring, while the National Gambling Act 

does not even mention it).  Those responsibilities themselves are clearly 

responsibilities of the provinces and not of the applicant or the third 

respondent.  It follows that the legislative intention in the National Gambling 

Act was that the monitoring function is a provincial function and not a national 

function. 

41.  

 

The applicant places some reliance on the national regulations for its 

contention that the national legislation contemplates a single national CEMS 

to the exclusion of all others.  In this regard it is important that in the 

legislative hierarchy the regulations cannot be used to interpret the legislation 

in terms of which they were promulgated.  The Act came from the legislature 

and the regulations came from the executive.  The separation of powers 

                                                 
24  Applicant’s written argument: 50/4.3 – 60.4.4. 
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entrenched by the Constitution would be undermined if by promulgating 

regulations the executive could alter what the legislature had enacted. 

 

42.  

 

The relevant regulation is regulation 8, which has two sub-regulations.  The 

first provides – 

 
“The central electronic monitoring system referred to is section 13(1)(l) 
of the Act must comply with the standard from time to time laid down 
by the South African Bureau of Standards and must be approved by 
the Board”. 
 

43.  

 

The use of the definite article “the” in relation to the CEMS referred to in 

section 13(1)(l) means that the regulation goes no further than section 

13(1)(l) which we have discussed above.  The effect of the regulation is 

merely that each CEMS to which an LPM is linked as required by section 

13(1)(l) of the Act must comply with a standard laid down by the SABS and 

approved by the applicant.  It is the standard that must be approved by the 

applicant, which is consistent with the applicant’s role of promoting national 

uniform norms and standards. 

 

 

                                                 
25  See Akani Garden Route (Pty) Ltd v Pinnacle Point Casino (Pty) Ltd (as yet unreported judgment 

of the SCA, 17 May 2001) per Harms JA at para 7. 
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44.  

 

Regulation 8(2) however provides – 

 
“A single central electronic monitoring system shall be operated by a 
person appointed on the terms and conditions as laid down by the 
Board after consultation with the Minister” (emphasis supplied). 

 

45.  

 
The operative part of this provision commences from the words “shall be …”. 

 The part before those words is merely descriptive (of that which has already 

been legislated in section 13(1)(l) of the National Gambling Act and regulation 

8(1)).  The effect of the provision is consequently that the system (which is 

provided for elsewhere) “shall be operated by a person appointed on terms 

and conditions as laid down by the Board after consultation with the Minister”. 

 This requirement can apply to any number of CEMSs, whether actually 

operated by the applicant or by the different provincial authorities. 

 

46.  

 

The descriptive part of the provision, being the words “a single central 

electronic monitoring system”, can go no further than the provisions which 

actually provide for that system (being section 13(1)(l) and 13(2)(b) of the 
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National Gambling Act).  There are three reasons why these words are not 

themselves prescriptive: 

 

(a) First, if they were, the provision would then have two prescriptions: 

one that there shall be a single central system and, two, that it shall be 

operated by a person appointed on terms and conditions as laid down 

by the Board after consultation with the Minister.  This is straining the 

language of the provision and, if that is what it was intended to mean, 

one would have expected it to say as much. 

 

(b) Secondly, such an interpretation would be anomalous: it would 

substantially change the ambit of the provision contained in section 

13(1)(l) (read with section 13(2)(b)) of the National Gambling Act, and 

the immediately preceding sub-regulation, in the most allusive way. 

 

(c) Thirdly, the provision would be ultra vires the National Gambling Act 

which, as we have shown, envisages that there may be more than one 

CEMS.  The word “single”, which appears in the national legislation in 

regulation 8(2) for the first and only time, would have the effect that 

regulation 8(2) is in conflict with the Act and must give way to it. 

 

47.  
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The result is that the word “single” in regulation 8(2) has no significance in 

interpreting the national legislation on the question of whether or not it 

requires that there be only one CEMS in the country which is to be operated 

by the applicant.  If, however, it is held to be significant, it is ultra vires. 

 

48.  

 

Like the National Gambling Act, the national regulations are very aware of the 

balance between national and provincial functions.  In this regard, the 

regulations provide that: 

 

(a) no LPM may be exposed for play unless such machine has been 

approved by the relevant provincial licensing authority; 

 

(b) the movement of machines to or from sites must be with the prior 

approval of the provincial licensing authority; and, crucially, 

 

(c) the machine movement process must be monitored, documented and 

controlled in a method acceptable to the provincial licensing authority. 

 

51.  

 

                                                 
26  National regulation 12(b)(ii). 
27  National regulation 14(1). 
28  National regulation 14(2). 
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Each of these functions of the provincial licensing authorities are functions to 

be performed by means of the CEMS.  In this regard, Mr Mahoney states that 

the purpose of central electronic monitoring includes the recording and 

monitoring of the physical location of all registered LPMs and to provide for 

the disabling of illegal games and to ensure that changes to games and 

LPMs are properly authorised.  Neither Mr Parmanand nor Mr Fismer take 

issue on this. 

 

52.  

 

This, we submit, is a clear indication that it is not intended that the provincial 

licensing authorities be prevented from having an electronic monitoring 

function. 

 

53.  

 

In the event that the Court finds that there is an apparent conflict between the 

national legislation and the provincial legislation in that the national legislation 

does prevent a province from operating its own CEMS, then resort must be 

had to section 150. 

 

54.  

 

                                                 
29  Mahoney: 200/8(d) and (e). 
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The inquiry is not whether the interpretation of the national legislation 

advanced above is the only interpretation feasible.  The inquiry is whether 

that interpretation is unreasonable.  It is submitted that the applicant has 

failed to show that, and the Court must accordingly prefer that interpretation 

to the applicant’s interpretation as being a “reasonable interpretation that 

avoids a conflict” within the meaning of section 150 of the Constitution. 

 

(d)  DOES THE NATIONAL LEGISLATION PREVAIL? 
 

55.  

 

In the event that the Court concludes that the national legislation does 

prevent the Province from having its own CEMS notwithstanding section 150 

of the Constitution, there will be a conflict between national and provincial 

legislation in an area of concurrent competence.  The resolution of that 

conflict requires resort to section 146 of the Constitution. 

 

56.  

 

Section 146(2) and (3) provide a variety of conditions in which national 

legislation will prevail over provincial legislation, but if none of these is met 

then the provincial legislation will prevail.  The applicant relies on each of the 

sub-paragraphs of section 146(2) and on section 146(3) and, we submit, 

                                                                                                                                      
30  Parmanand: 397/7; Fismer (reply): 347/41. 
31  Applicant’s written argument: 83/5.3. 
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clearly bears the onus of establishing that one or other of the conditions is 

met, failing which the national legislation will not prevail.  We shall 

accordingly deal with each in turn. 

 

 

 

(i) Section 146(2)(a): cannot be regulated effectively by provinces 

individually 

 

57.  

 

Section 146(2)(a) provides that national legislation will prevail if – 

 
“The national legislation deals with a matter that cannot be regulated 
effectively by legislation enacted by the respective provinces 
individually.” 

 

58.  

 

In this regard the only mention of section 146 in the applicant’s founding 

papers merely asserts that if there is a conflict between the national and 

provincial legislation the “national legislation will prevail in terms of the 

provisions of section 146 of the Constitution”.  No particular provisions of 

section 146 are identified as being relied on, and no particular facts are 

pleaded in relation to any specific provisions of section 146. 

                                                 
32  Fismer (founding): 36/10.8(iii). 
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59.  

 

Nevertheless, in reply to the Premier’s criticism that reliance on section 146 

had been inadequately pleaded and it had not been proved, the applicant 

sought to make out a case in reply for the first time on section 146. 

 

60.  

 

The applicant’s factual averments which might nonetheless be taken to 

support the contention that the provinces cannot effectively regulate the 

“matter” of central electronic monitoring are the following: 

 

(a) If each province implemented a CEMS there would be no uniformity. 

 

We submit that this cannot be correct as the applicant clearly has the 

power to promote uniform norms and standards and the third 

respondent can determine norms and standards regulating the 

gambling industry.  Amongst these standards is the SABS 1718 

Gaming Equipment Standard. 

 

                                                 
33  Mtshali: 114/35. 
34  Fismer (reply): 314/23.1-317/23.4. 
35  Fismer (founding): 36/10.9. 
36  Section 13(1)(i) of the National Gambling Act. 
37  Mahoney: 201/10(c). 
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(b) The integrity of one system operated by a single CEMS operator is 

much higher than if each province has its own system. 

 

This is disputed by Mr Mahoney.  In any event, the applicant’s 

allegation is not that individual systems will not be effective, but only 

that it will be more effective to have a single central system to the 

exclusion of others.  This does not meet the requirement of section 

146(2)(a). 

 

(c) Different systems will undermine uniformity because there will not 

necessarily be a protocol to enable communication between all 

manufacturers of gambling machines and the CEMS.  This will hinder 

the movement of machines as market forces dictate. 

 

Mr Mahoney disagrees, and contends that the SABS 1718 requires a 

protocol which could be applicable to any number of CEMS to ensure 

the mobility of machines.  In reply Mr Fismer merely points out that the 

National Gambling Act prescribes that the SABS will be the sole agent 

of the applicant in respect of the standardisation, testing, analysis, 

calibration and certification of gambling machines, any electronic 

monitoring system or any other devices or systems used for the 

                                                 
38  Fismer (founding): 38/10.9(ii)(a). 

39  Mahoney: 210/31.  Mr Fismer does not say anything new or different in reply, Fismer (reply): 352/47.  Mr 
Parmanand does not deal with this aspect. 
40  Fismer (founding): 38/10.9(ii)(b). 
41  Mahoney: 211/32. 
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purposes of a gambling game or any other gambling activity.  This is 

precisely Mr Mahoney’s point: there is no need to have one CEMS in 

order to ensure machine standardisation and mobility. 

 

(d) A national CEMS is required to identify and properly monitor the 

“social economic impact” of gambling. 

 

Again, Mr Mahoney disagrees.  He says that regionally-based systems 

can better monitor and respond to problem-gambling tendencies and 

that there is no reason why separate systems should not be required 

to furnish relevant information to the national authorities for the 

purpose of monitoring at a national level.  In reply Mr Fismer says that 

in his view it will be “more effective” to have a national system which 

receives “raw data” as opposed to having to receive “filtered data” 

from regional systems.  He again does not say that it will be ineffective 

to structure things the way that Mr Mahoney envisages. 

 

(e) The collection on a nation-wide basis of value added and national tax 

cannot be done efficiently by means of separate CEMSs. 

 

                                                 
42  Fismer(reply): 353/48.  Mr Fismer is presumably referring to section 13(1)(m) of the Act.  Mr Paramanand 

does not deal with this aspect. 
43  The point is reinforced by section 13(1)(d) of the National Gambling Act which provides that 

standardisation and quality in respect of equipment used by any licence holder shall be promoted and 
maintained. 
44  Fismer (founding): 39/10.9(ii)(c). 
45  Mahoney: 211/33. 
46  Fismer (reply): 354/49.1.  Mr Pamanand does not deal with this aspect. 
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Mr Mahoney says that there is no reason why a national CEMS should 

be required for efficient tax collection.  Indeed, as gambling taxes are 

provincial taxes and they may vary from one province to another, it 

would seem that provincial monitoring would be preferable.  Value 

added tax and income tax, as national taxes, apply equally to all 

industries across the country.  Even in cash based businesses in other 

industries these taxes are collected without those businesses being 

subject to a central electronic system monitoring every significant 

event in the business.  There does not seem to be any reason why the 

national revenue authorities should require this in respect of gambling 

and, more particularly, why this should be required through a national 

CEMS.  In reply Mr Fismer does not say that a national CEMS is 

necessary for efficient national tax collection.  He merely asks the 

question why provincial systems should be preferred.  That, as we 

have indicated, is not the correct test. 

 

(f) The fourth and fifth respondents allegedly told the applicant that a 

certain threshold number of registered LPMs are required in order for 

a CEMs to be economically viable, and this threshold is at a level 

which excludes the possibility of individual provinces having their own 

CEMs. 

 

                                                                                                                                      
47  Fismer (founding) 39/10.9(ii)(c). 
48  Mahoney: 212/33(c). 
49  Fismer (reply): 354/49.2-49.3. 
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First, clearly it is the truth of what the applicant was allegedly told that 

is relied on by Mr Fismer.  This is hearsay and inadmissible.  In any 

event, none of the reasoning upon which the conclusion is based is 

set out so it cannot be interrogated.  The conclusions accordingly have 

no value.  Secondly, Mr Mahoney disagrees.  He explains that it is not 

the number of machines that is important, but the amount of money 

that they are collecting.  He also points to examples in other 

jurisdictions where each CEMS is supported by far fewer machines.  

The matter was not taken any further in reply. 

 

(g) An individual provincial CEMS would seriously impede the rights and 

duties of the applicant to promote uniform norms and standards. 

 

As we have explained, the monitoring function is quite distinct from the 

function of promoting uniform norms and standards. 

 

(h) Four or five of the provincial authorities will be unable to install or 

operate their own CEMSs. 

 

Although this is not conceded by the Premier, the point is answered by 

the availability of the option that those provincial authorities subscribe 

                                                                                                                                      
50  Fismer (founding): 40/10.9(ii)(d). 
51  Mahoney: 212/34. 
52  Fismer (reply): 322/25.7; 355/50. 
53  Fismer (founding): 42/11.1. 
54  Fismer (founding): 44/11.6. 
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to a CEMS operated by the applicant.  Mr Fismer’s reply is that such a 

system will be unworkable because provinces would then be able to 

opt out of the national system and “disconnect”, with resulting 

confusion.  However, there is no reason why these matters cannot be 

regulated without preventing an individual province from installing its 

own CEMS at the outset or, for example, at the end of the contract 

period for the national CEMS operator. 

 

61.  

 

In the circumstances, we submit that the conditions for the applicability of 

section 146(2)(a) have not been established by the applicant – least of all 

regard being had to the disputes of fact and expert opinion on the papers - 

and that the national legislation will accordingly not prevail in terms of this 

provision. 

 

(ii) Section 146(2)(b): uniformity across the nation? 

 

62.  

 

Section 146(2)(b) provides that national legislation will prevail where – 

 
“The national legislation deals with a matter that, to be dealt with 
effectively, requires uniformity across the nation, and the national 
legislation provides that uniformity by establishing – 

                                                 
55  Fismer (reply): 309/20.3 – 310/20.5. 
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i. norms and standards; 
ii. frameworks; or 
iii. national policies”  

(emphasis supplied). 

 

63.  

 

It is not in dispute that monitoring of LPMs requires uniformity across the 

nation, or that the national legislation seeks to achieve that uniformity by 

establishing norms and standards, frameworks and national policies. 

 

64.  

 

What is in dispute is whether the monitoring function itself - as opposed to the 

establishment of the norms, standards, frameworks and policies - has to be 

performed at a national level.  In this respect we submit that the provision in 

the national legislation (if there is one) that there must be one national CEMS 

to the exclusion of any others does not establish norms and standards, 

frameworks or national policies.  It is a mechanical function, the national 

imposition of which cannot be justified in reliance on section 146(2)(b).  A 

CEMS is simply not a norm or standard, a framework or a policy. 

 

(iii) Section 146(2)(c): national legislation necessary for a listed 

purpose? 
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65.  

 

Section 146(2)(c) lists six purposes of national legislation and provides that if 

the national legislation in question is necessary for one or other of these 

purposes then it will prevail over the provincial legislation.  The listed 

purposes are – 

 

(a) the maintenance of national security; 

 

(b) the maintenance of economic unity; 

 

(c) the protection of the common market in respect of the mobility of 

goods, services, capital and labour; 

 

(d) the promotion of economic activities across provincial boundaries; 

 

(e) the promotion of equal opportunity or equal access to government 

services; or 

 

(f) the protection of the environment. 

 

66.  

 

Notwithstanding the applicant’s reliance on every one of these purposes 

(without exception) in its written argument, it is beyond reasonable debate 

that a single national CEMS to the exclusion of all others is not necessary for 

the maintenance of national security or economic unity, the promotion of 
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equal opportunity or equal access to government services, or the protection 

of the environment. 

 

67.  

 

This leaves as the only possible legislative purposes upon which the 

applicant can rely those set out in section 146(2)(c)(iii) and (iv), i.e. protection 

of the common market in respect of the mobility of goods, services, capital 

and labour and the promotion of economic activities across provincial 

boundaries. 

 

 

 

 

68.  

 

The only factual averments that might support reliance on these provisions 

are those dealt with above concerning the mobility of gambling machines 

across provincial boundaries.  As explained above, we submit that the 

applicant’s averments in this regard were answered on behalf of the Premier 

and that there is accordingly no foundation for reliance on the provisions in 

question. 

 

                                                                                                                                      
56  Applicant’s written argument: 91/5.7 – 93. 
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69.  

 

Further, as explained on behalf of the applicant, the National Gambling Act 

was neither approved nor rejected by the National Council of Provinces as it 

was enacted under the Interim Constitution where there was no National 

Council of Provinces.  The requirement that the Court “have due regard to 

the approval or rejection of the legislation by the National Council of 

Provinces” in section 146(4) of the Constitution is accordingly of no 

consequence. 

 

(iv) Section 146(3): aimed at preventing unreasonable action by a 

province? 

 

70.  

 

Section 146(3) of the Constitution provides – 

 
“National legislation prevails over provincial legislation if the national 
legislation is aimed at preventing unreasonable action by a province 
that – 
(a) is prejudicial to the economic, health or security interests of 

another province or the country a whole; or 
(b) impedes the implementation of national economic policy.” 

 

 

71.  
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The only factual averments which might be thought to support the grounds 

set out in either of the sub-paragraphs of this section are those that we have 

set out and dealt with above in relation to the applicant’s reliance on section 

146(2)(a). 

 

72.  

 

The applicant’s reliance on the fact that the preamble to the National 

Gambling Act states that the Act “is necessary in order to determine national 

economic policy and to prevent provincial laws from materially prejudicing the 

economic interests of other provinces and the Republic as a whole” is 

misplaced for the following reasons: 

 

(a) If there is a conflict between the national legislation and the provincial 

legislation it will be in consequence of national regulation 8(2) rather 

than in consequence of the provisions of the National Gambling Act.  

The preamble to the Act cannot be relied on to support the contention 

that a particular regulation was promulgated for a particular purpose. 

 

 

(b) In any event, the provision in question must be examined to see 

whether it is in fact tailored to achieve the aim in question.  The Court 

will be concerned with the substance of the provision and not with 

                                                                                                                                      
57  Applicant’s written argument: 94/(iii). 
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what it is said to be aimed at.  Moreover, the statement in the 

preamble is one made generally about the Act as a whole and does 

not purport to be directed to any particular provision. 

 

 

(c) The consequence of the applicant’s argument is that Parliament could 

always ensure that its legislation prevailed over provincial legislation 

by merely reciting the appropriate words in the preamble to its 

legislation.  That cannot be, as it would entirely frustrate the purpose 

of section 146(2) and (3) of the Constitution. 

 

(e) INTERIM RELIEF, URGENCY AND COSTS 

 

73.  

 

The questions of urgency and interim relief are themselves no longer live.  At 

the hearing on 29 August 2001 the issues of interim relief and urgency were 

dealt with, the Court apparently being satisfied that a case for interim relief 

and the urgency contended for by the applicant had not been made out.  

Hence the postponement of the application to 8 November 2001 without 

interim relief. 

 

74.  
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However, the parties have been specifically directed to address whether, if 

the dispute between the parties falls within the purview of section 167(4)(a) of 

the Constitution, the High Court is (or was) precluded by the provisions of that 

section from granting the interim relief claimed in these proceedings pending 

the determination of the dispute between the parties in this Court. 

 

75.  

 

First, the determination of interim relief does not finally dispose of any issue 

in the main proceedings.  In this sense, consideration of the interim relief 

would not call on the Court to “decide” a dispute between organs of state as 

envisaged by section 167(4)(a). 

 

76.  

 

Secondly, there are powerful considerations of legal policy which militate 

against questions of interim relief being within the exclusive jurisdiction of the 

Constitutional Court: 

 

(a) The Court is not well-suited to hearing urgent applications (which 

applications for interim relief almost invariably are), particularly if such 

an application is made out of the Court’s term and insufficient judges 

                                                 
58  Directions dated 31 August 2001: 261-262. 
59  Cf. African Wanderers Football Club (Pty) Ltd v Wanderers Football Club 1977 (2) SA 38 (A) at 

45D-H, 47H. 



 
Page 45 

 
 

 
are available to be able to deal with the matter.  In this regard, a 

matter before the Constitutional Court must be heard by at least eight 

judges. 

 

(b) Problems may also arise if more than one application is brought at the 

same time, or an urgent application is brought at a time when the 

Court is engaged in another matter.  Provincial and Local Divisions of 

the High Court, in contrast, are able to deal with several matters 

simultaneously by different judges sitting in different courts. 

 

(c) It is an unnecessary burden on the administration of justice for a 

minimum of eight judges to have to sit and hear a matter which 

concerns only interim relief.  This was illustrated by the hearing in this 

matter on 29 August 2001. 

 

(d) Provincial and Local Divisions of the High Court are generally more 

accessible to parties on an urgent basis in respect  of geographic 

locality as well as being geared to deal with urgent applications daily. 

 

(e) Very urgent applications sometimes involve the hearing of oral 

evidence, with which Provincial and Local Divisions of the High Court 

are, in contrast to the Constitutional Court, well suited to deal. 

 

                                                 
60  Section 167(2) of the Constitution. Cf. Dormehl v Minister of Justice 2000 (2) SA 825 (CC) at para [5]. 
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(f) Further, the same considerations that we have already dealt with 

concerning the undesirability of the Constitutional Court sitting as a 

court of first instance apply equally in relation to applications for 

interim relief. 

 

77.  

 

In the event that the dispute concerning interim relief involves the decision of 

a legal point only and the court concerned is able to finally decide the legal 

point (as a clear right) at the interim stage, the application will no longer be an 

application for interim relief in the true sense.  It will then involve a decision 

on the final relief and will be final in effect.  In these circumstances, and if the 

matter is otherwise one within the exclusive jurisdiction of the Constitutional 

Court, it will have to be referred to the Constitutional Court.  That such 

circumstances might exist from time to time, although their occurrence must 

be rare indeed, does not in any way detract from the submission that the 

decision on the interim relief does not finally dispose of any question between 

the parties and that interim relief is accordingly not a matter contemplated by 

section 167(4)(a) of the Constitution. 

 

78.  

 

                                                 
61  See footnotes 11 and 12 above. 
62  Cf. Joubert (ed) Law of South Africa vol 11 (1998 reissue) para 314 note 2. 
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In the circumstances we submit that the application for interim relief was not 

within the exclusive jurisdiction of the Constitutional Court. 

 

79.  

 

We also submit that in view of the outcome on 29 August 2001, as well as our 

submissions on interim relief set out above, the Premier should be awarded 

the costs which were reserved. 

 

CONCLUSION 

 

80.  

 

For the reasons set out above, we submit that the applicant has failed to 

establish a right of direct access to the Court or the substantive right that it 

relies on and that the application should accordingly be dismissed with costs, 

including the costs of two counsel. 

 

 

 

81.  

 

In the event that the Court finds that the national legislation precludes the 

province from operating its own CEMS, it is submitted that the appropriate 
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relief would merely be to declare the effect of the national legislation and that 

it prevails over the provincial legislation.  (That is indeed essentially the relief 

sought in the alternative in paragraph 4.1 of the Notice of Motion).  There will 

be no need to interdict the KZN Gambling Board and the Premier as they will 

not continue with the provincial CEMS process in the light of such a 

declaratory order.  A final interdict is not appropriate, we submit, where no 

case is made out of an apprehension of recurrent conduct. 
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