
 
 
 
 
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
 
 CASE NUMBER: CCT32/01 
 
 
In the matter between:- 
 
 
 
THE NATIONAL GAMBLING BOARD OF 
SOUTH AFRICA Applicant 
 
 
 
and 
 
 
 
THE PREMIER OF KWAZULU-NATAL First Respondent 
 
THE KWAZULU-NATAL GAMBLING BOARD Second Respondent 
 
THE MINISTER OF TRADE AND INDUSTRY OF 
THE REPUBLIC OF SOUTH AFRICA Third Respondent 
 
ZONKE MONITORING SYSTEMS [PTY] LTD Fourth Respondent 
 
MALINI [PTY] LTD Fifth Respondent 
 
                                                                                                    
 
 APPLICANT'S SUPPLEMENTARY WRITTEN ARGUMENT - 
 APPLICATION TO STRIKE OUT 
                                                                                                    

 

 I.. 

 

The Applicant took the liberty to file an answering affidavit to a threatened 
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application to strike out against this background: 

 

1.The following statement appears in the First Respondent's heads of 

argument: 

 

"In its replying affidavit, the Applicant has sought to introduce new matter.  It is 

submitted that this should be struck out, in 

accordance with the established principles.  In the 

event of the application not being acceded to, the 

Premier asks for leave to introduce a further set of 

affidavits in the form of a further affidavit from the 

expert witness, Mr Mahoney". 

 

-First Respondent's heads of argument para 4 

 

2.The heads of argument are dated the 2nd October 2001. 

 

3.Despite what was said in the heads of argument, the First Respondent 

nevertheless proceeded to file a further affidavit by Mr 

Mahoney.  This is dated the 10th October 2001 and was filed 

on the 15th October 2001. 

 

 

 

Although the First Respondent did not ask for leave to file a further affidavit, 

as he should have done, the Applicant does not object to this 
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affidavit being received in the event of the Honourable Court 

being agreeable to do so. 

 

Indeed, as long ago as the 5th September 2001 [more than two months 

before the scheduled hearing of this application], the Applicant 

invited the First Respondent, inasmuch as he may claim 

prejudice because of a lack of detail in the submissions made 

in the founding papers [which was not conceded] to apply for 

leave to file further affidavits or to eliminate any prejudice which 

may exist by making full submissions in his reply to the Third 

Respondent's answering affidavit. 

 

-Applicant's replying affidavit paras 23.3 and 23.4 

Index p 317 

 

4.Despite what was said in the heads of argument of the First Respondent, 

supra, and despite the fact that a further affidavit of Mr 

Mahoney was filed, this affidavit nevertheless contains an 

indication that the First Respondent intends to apply for alleged 

offending paragraphs to be struck out and that a formal notice 

will "shortly" be filed. 

 

The second affidavit of Mr Mahoney was filed on the 15th October, more 

than two weeks ago, and the notification to which reference is 

made, has not yet been received. 
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With the date of hearing barely a week away, the Applicant took the liberty to 

file an answering affidavit to a possible striking out application, 

in anticipation of a notice being received which corresponds 

with the details appearing in Mr Mahoney's second affidavit. 

 

-Second Mahoney affidavit para 26 and 27 

 

 II.. 

 

1.For the sake of convenience, the wording of Rule 6[15] of the Uniform 

Rules of Court is quoted: 

 

"[15]The Court may on application order to be struck out from any affidavit any 

matter which is scandalous, vexatious or 

irrelevant, with an appropriate order as to 

costs, including costs as between attorney and 

client.  The court shall not grant the 

application unless it is satisfied that the 

applicant will be prejudiced in his case if it be 

not granted".  [Emphasis added]. 

 

2.In terms of Rule 28 of the Rules of this Honourable Court, Rules 6[7] to 

6[15] of the Uniform Rules of the High Court shall, with such 

modifications as may be necessary, apply to the proceedings 

of this Honourable Court. 
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 III.. 

 

It is respectfully submitted that the words or passages or documents which 

the First Respondent may seek to strike out as per the second affidavit of Mr 

Mahoney [supra] do not contain any matter which is scandalous, vexatious or 

irrelevant. 

 

 IV.. 

 

With regard to the question of prejudice, it is respectfully submitted that no 

material prejudice is claimed or proved by the First Respondent with 

reference to the documents the First Respondent may seek to strike out, 

such as the summary of the presentation of the experts who advised the 

Applicant on selecting the CMS operator [Fourth Respondent], 

 

-Annexure "RP2" to the replying affidavit 

Index p 361 

 

or certain passages in the affidavit of Mr Parmanand. 

 

-Annexure "RP3" to the replying affidavit 

Index p 392 

 

By and large, it is submitted, these documents were presented in answer to 

the detailed technical evidence adduced by the First Respondent himself in 

his answering affidavit amd, more particularly, in the form of Mr Mahoney's 
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affidavit. 

 

 V.. 

 

Inasmuch as the First Respondent may seek to have the aforesaid 

documents struck out as it comprises new matter not raised in the founding 

affidavit, the following respectful submissions are made: 

 

 

 

1.The most crucial requirements and factors listed in section 146 of the 

Constitution were dealt with in the founding affidavit already, 

 

-Applicant's replying affidavit para 23.1[iv] 

Index p 316 

Applicant's founding affidavit paras 10, 11 and 13 

Index p 29-53 

 

alternatively, they were sufficiently dealt with to lay a basis for the Applicant 

to make further submissions in reply, so as to persuade the 

Honourable Court to exercise its discretion not to grant an 

application to strike out, particularly in the absence of any real 

prejudice to the First Respondent. 

 

2.Comprehensive reference was made to the advice of the Applicant's 

experts, when considering the bid, in the founding affidavit 
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already 

 

-Founding affidavit para 10.9[ii] 

Index p 37-41 

 

 

 

alternatively, a sufficient basis was laid to enable the Applicant to make 

further submissions in reply so as to persuade the Honourable 

Court to exercise its discretion against striking out.  

 

 This is particularly true, it is submitted, if one considers that the First 

Respondent was represented, by its duly authorised officers, at 

the workshop where these experts made their presentations.  

Immediately after the workshop all the provincial 

representatives agreed that a single national system was the 

best route to follow. 

 

-Applicant's replying affidavit para 21.3 

Index p 313 

Para 26.3 

Index p 324 

Annexure "RP1" to the replying affidavit 

Index p 357 

Annexure "RP2" to the replying affidavit 

Index p 361 
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 Moreover, the document, "RP2", was introduced mainly in reply to the 

allegations contained in the affidavit of Mr Mahoney. 

 

3.As far as the Parmanand affidavit is concerned, this was introduced in reply 

to the technical evidence contained in the affidavit of Mr 

Mahoney.  It is difficult to understand on what basis the First 

Respondent seeks to prevent the Applicant from reacting to an 

affidavit of such a technical nature introduced by the First 

Respondent to start with.   

 

-Compare, for example, the situation in Pienaar v Thusano Foundation 

and Another 1992 [2] SA 552 [BGD] at 577 F - 578 D 

 

Bearing in mind that the First Respondent had the opportunity to file a 

second affidavit by Mr Mahoney in response to the Parmanand 

affidavit, there appears, with respect, to be no reason why the 

Parmanand affidavit, or large portions thereof, should be struck 

out.  It is submitted, respectfully, that the Honourable Court 

should exercise its discretion in favour of the Applicant. 

 

4.Moreover, inasmuch as the First Respondent may claim prejudice because 

Mr Mahoney allegedly did not have access to all the technical 

documentation, it is pointed out, respectfully, that provincial 

representatives [including KwaZulu-Natal representatives] 

participated in the whole process from its inception and all the 
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documents were at the disposal of provincial representatives, 

particularly those serving on the Board of the Applicant.  Apart 

from this, any documentation required could have been called 

for. 

 

 VI.. 

 

In view of the aforegoing, it is respectfully submitted, that the proposed 

application to strike out, inasmuch as it may materialise, should be dismissed 

with costs. 

 

 VII.. 

 

In conclusion, it is respectfully pointed out that submissions have already 

been made in the main heads of argument of the Applicant that it is not 

necessary, for purposes of the adjudication of this dispute, for this 

Honourable Court to embark upon an intensive analysis of the technical 

aspects of the proposed national CEMS and/or the possible technical 

aspects of a proposed KwaZulu-Natal monitoring system. 

 

However, inasmuch as the Honourable Court may deem it expedient to hear 

evidence on certain technical issues or other factual matters, it is, 

respectfully, pointed out that a mechanism for this has been created. 

 

-Section 7 of the Constitutional Court Complimentary Act, Act No. 13 of 

1995 
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DATED AT PRETORIA ON THIS  1ST  DAY OF NOVEMBER 2001 

 

 

 

                           
 W R C PRINSLOO  SC 
 
 
 
 
                           
 J A MOTEPE 
 
 
 Counsel for Applicant 


