IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

In the matter between:-

WARY HOLDINGS (PTY) LTD

and

STALWO (PTY) LTD LTD

REGISTRAR OF DEEDS, CAPE TOWN

CCT Case No:

Applicant
(First Respondent a quo)

First Respondent
(Appellant a quo)
Second Respondent

(Second Respondent a quo)

AFFIDAVIT

I, the undersigned,

LOUIS TRIEGAARDT SCHOEMAN

do hereby make oath and state:

1.1 I am an admitted attorney of the High Court of South Africa and

practice as a director in Bogwana Loon & Connellan, 4 Cape Road,

Port Elizabeth, the Applicant’s attorneys of record at Port Elizabeth.



1.2 I am duly authorised by the Applicant to bring this application and

to depose this affidavit.

1.3 The facts herein contained are within my personal knowledge and
belief and unless otherwise stated or the context indicates the

contrary, are true and correct.

The Applicant is WARY HOLDINGS (PTY) LTD, with registration
number 1969/003556/07, a private company duly incorporated in
accordance with the company laws in force in the Republic of South Africa,
which carries on business as a property developer and has its principal of

business at Plot 47, Kuyga, Greenbushes, Old Cape Road, Port Elizabeth.

The First Respondent is STALWO (PTY) LTD, with registration number
1980/008661/07, a private company duly incorporated in accordance with
the company laws in force in the Republic of South Africa, which carries
on business as a property developer and has its principal place business at

14 Luneville Road, Lorraine, Port Elizabeth.

The Second Respondent is the REGISTRAR OF DEEDS, CAPE TOWN,
an official duly appointed in accordance with the provisions of the Deeds

Registries Act, 47 of 1937 (as amended), who is the head of the aforesaid



Deeds Office registry, and who is cited herein in his official capacity, with
principal place of business situate at Government Building, Plein Street,

Cape Town.

In the South Eastern Cape Local Division of the High Court of South
Africa, under case number 5349/2005, the First Respondent as Applicant
sought a declaratory order declaring an agreement of sale in relation to
certain plots in a proposed subdivision of Portion 54 of the Farm Kuyga No
8, registration division of Port Elizabeth, to be binding, unconditional and

of full force and effect.

The First Respondent also sought an order directing the Applicant to effect

transfer of the property to it.

On 26 January 2006 Liebenberg J dismissed the abovementioned
application brought by the First Respondent in the High Court of South

Africa, South Eastern Cape Local Division, under case number 5349/2005.

On 14 June 2006 Liebenberg J granted the First Respondent leave to
appeal to the Supreme Court of Appeal against the order dismissing the

application with costs.



10.

11.

12.

Such leave to appeal was granted on the basis that Liebenberg J found that
the agreement of sale was void for want of compliance with the
requirements of the Subdivision of Agricultural Land Act, 70 of 1970 as

amended (hereinafter referred to as “the Land Act”).

A copy of the Judgment in the High Court of South Africa, South Eastern

Cape Local Division, is annexed hereto, marked “LS1”.

The appeal was heard by the Supreme Court of Appeal of South Africa on
19 September 2007. Maya JA delivered the unanimous decision of the
Court (Farlam, Lewis, Jafta and Ponnan JJA concurring). A copy of such

Judgment is annexed hereto, marked “L.S2”

Rule 19(3)(a) : The grounds upon which the decision is disputed, and

Rule 19(3)(c) : Such supplementary information or argument as the

Applicant considers necessary to bring to the attention of the above

Honourable Court:

12.1  Although, in the High Court of South Africa, South Eastern Cape
Local Division and in the Supreme Court of Appeal, two reasons
were advanced by the Applicant why the alleged agreement of sale

concluded between the parties was void (the one ground relied upon



12.2

12.3

12.4

being non-compliance with the Alienation of Land Act, 68 of 1981),
this appeal is limited to the finding by the Supreme Court of Appeal
that the agreement of sale in question was not in contravention of
Section 3 of the Land Act, which prohibits the subdivision of
agricultural land and the sale of a portion of agricultural land

without the written permission of the Minister of Agriculture.

The relevant facts are, with respect, clearly and concisely set out in
the Judgment of Liebenberg J in the High Court of South Africa,
South Eastern Cape Local Division (and summarized in the

decision of the Supreme Court of Appeal).

This application for leave to appeal is accordingly concerned with
the meaning and affect of the definition of “agricultural land” as
contained in the Land Act, read and understood in the constitutional
context of the development of Municipalities within the Republic of

South Africa.

In particular, this application for leave to appeal concerns the
proviso to the definition of agricultural land in the Land Act, which
provides that land situated within the area of jurisdiction of a

Transitional Council as defined in Section 1 of the Local



12.5

12.6

12.7

Government Transition Act, 209 of 1993, which immediately prior
to the first election of the members of such Transitional Council

was classified as agricultural land, shall remain classified as such.

In essence, the Supreme Court of Appeal found that the proviso was
meant to operate only for as long as the land envisaged therein
remained situated within the jurisdiction of a Transitional Council
and that the legislature enacted the provision as a stopgap measure

only.

The Applicant, conversely, contends that the proviso was intended
to define and delineate existing agricultural land for the purposes of

the Land Act, with reference to a specific point in time.

Section 1 of Act 70 of 1970 defines agricultural land as follows:

“*agricultural land’' means any land, except-

(a) land situated in the area of jurisdiction of a municipal council, city council,
town council, village council, village management board, village
management council, local board, health board or health committee, and
land forming part of, in the province of the Cape of Good Hope, a local
area established under section 6(1)(i) of the Divisional Councils
Ordinance, 1952 (Ordinance 15 of 1952 of that province), .... but

excluding any such land declared by the Minister after consultation with



12.8

12.9

the executive committee concerned and by notice in the Gazette to be

agricultural land for the purposes of this Act;
(b) ....

© ....
(d) Deleted

(e) Deleted

Provided that land situated in the area of jurisdiction of a transitional council
as defined in section 1 of the Local Government Transition Act, 1993 (Act 209
of 1993), which immediately prior to the first election of the members of such
transitional council was classified as agricultural land, shall remain classified

as such.”

The finding of the Supreme Court of Appeal that the Nelson
Mandela Metropolitan Municipality (hereinafter referred to as “the
Municipality”) is a municipal council as envisaged in terms of the

Land Act, is not disputed.

It is correct that Section 93(8) of the Municipal Structures Act, 117
of 1998, provides that any reference in a law referred to in item 2 of
Schedule 6 of the Constitution of the Republic of South Africa, to a
municipal council, municipality, local authority or another
applicable designation of a local government structure, must be
construed as a reference to a municipal council or a municipality

established in terms of the Act.



12.10 The only issue germane to this application for leave to appeal is

therefore whether the proviso in the definition of agricultural land

has the effect of including the land in question in the definition of

agricultural land, notwithstanding that it now falls within the area of

jurisdiction of a municipal council.

12.10.1

12.10.2

12.10.3

It was common cause between the parties that, at the date
of the signing of the agreement, the property was indeed
situated within the area of jurisdiction of the
Municipality, which was undoubtedly, as stated above, a

municipal council within the meaning of the Land Act.

The first exception in the definition of agricultural land
specifically envisages that there will be land excluded
therefrom Dby declaration of the Minister after
consultation with the Executive Committee concerned
and promulgated by notice in the Gazette to be

agricultural land for the purposes of the Land Act.

As indicated above, at the time when the agreement was

concluded, the Municipality was a Category A



12.10.4

12.10.5

12.10.6

12.10.7

12.10.8

Municipality envisaged in Section 2 of the Local

Government : Municipal Structures Act, 117 of 1998.

Immediately prior the establishment of the Municipality,
the property was situated within the area of jurisdiction of
the Port Elizabeth Transitional Rural Council (“PETRC”),
being a transitional council as defined in Section 1 of the

Local Government : Transition Act, 209 of 1993.

Immediately prior the first election of the members of

PETRC, the property was classified as agricultural land.

PETRC was established on 3 August 1995 (being the date

of the first election of its members).

The proviso to the definition of the agricultural land in
the Land Act came into effect on 31 October 1995

(Proclamation 100 of 1995).

The property was situate in the area of jurisdiction of

PETRC upon the date of its establishment (3 August



12.11

12.12

10

1995) and accordingly also on the date that the proviso

came into effect (31 October 1995).

12.10.9 The agreement was concluded on 6 December 2004, i.e.

after the Municipality had come into existence.

12.10.10 The property had not been subdivided at the time of the
conclusion of the agreement, nor had the consent of the
Minister of Agriculture, as envisaged in terms of the Land
Act, been obtained prior to the purported agreement of

sale having been concluded.

The definition of agricultural land as contained in Act 70 of 1970 as
originally promulgated, was amended from time to time so as to
define what was not agricultural land by reference to where it was

situate in relation to municipal jurisdictions.

In 1998 the definition was complicated by changes brought about
by the Municipal Structures Act, the effect of which was to extend
the boundaries of local authorities so that no land situate in the
Republic of South Africa was not situate within the boundaries of a

Local Authority.



12.13

12.14

12.15

12.16

11

The effect (Kotze v Minister van Landbou & Andere 2003 (1) SA

445 (T)) was to create wall-to-wall municipalities.

This fact, however, does not detract, for instance, from the
entitlement of the Minister in terms of the first exception to exclude

land from the Act.

It appears to be nonsensical to suggest that, with the advent of the
various categories of municipalities pursuant to the Constitution and
the Structures Act, all identifiable agricultural land simply
disappears. With respect, it becomes more nonsensical if one has
regard to the exception contained in the definition of agricultural
land under sub-paragraph (a). If, because of the constitutional
change to Local Authorities, all land that previously qualified as
agricultural land disappears, there would be no need for the
exclusion of “any such land declared by the Minister .... to be

agricultural land for the purposes of this act”.

It is significant in the present instance to note that the proviso relied
upon by the Applicant came into effect on 31 October 1995
(Proclamation 100 of 1995), well prior to the coming into operation

of the Municipal Structures Act.



12.17

12.18

12.19

12

Accordingly, up to 1998, it was relatively simple to establish
whether the land fell within the area of, for example, a municipal
council and whether or not that land had nevertheless been declared
by the Minister to be agricultural land and thereafter to determine
whether this notwithstanding, the land fell within the definition of

the proviso and was in any event excluded.

On the common cause facts and at any time prior to 1998, the
property fell, firstly, within the area of the transitional council and,
thereafter, of the Municipality and was land excepted from the
definition of agricultural land (the Minister not having made a
declaration in respect of this particular land), but which, by virtue
of the proviso, clearly remained classified as agricultural land

within the ordinary meaning.

If the legislature intended that the proviso in the Land Act was to be
regarded as an interim provision only, which would fall away once
constitutionally envisaged restructuring of Local Government had
run its course, there is no doubt that the entire Act or major portions

thereof, would have been repealed.



12.20

12.21

12.22

12.23

13

It makes no sense to provide that land, previously agricultural land,
falling within the jurisdiction of a transitional council, should
suddenly not be agricultural land once the Metropolitan
Municipality was itself established and swallowed the jurisdiction
of the previous transitional council by virtue of the provisions of

the Municipal Structures Act.

The fact that the Municipal Structures Act, in line with the
Constitution, distinguishes between various categories of
municipalities has no bearing on the issue at hand, namely whether
the proviso was intended to define agricultural land as it existed at a

specific point in time.

It is respectfully submitted that the notion of identifying land and
the use to which it may be put in relation to a specific period, is not

uncommon.

In this regard, the Land Use Planning Ordinance (Ordinance 15 of
1985 — of the Cape Province as it previously existed) introduced, in
terms of Section 14, the concept of use rights. Section 14 of the
Ordinance provides that on the date of commencement of the

ordinance, which was 1 July 1986, all land to which Section 8



12.24

12.25

14

schemes apply, shall be deemed to be zoned in accordance with the

usage of that land as at that date

Accordingly, the zoning of a property is pegged, so to speak, in
relation to a specific date and to a specific purpose for which the

property was used at that date.

It is accordingly contended that it could never have been the
legislature’s intention to effectively negate, for all practical
purposes, the provisions of the Land Act and to find that all land
within municipal boundaries in South Africa (which is now all
land) is no longer subject to the Act, which was obviously enacted

for a very specific purpose.

13. Rule 19(3)(b):

13.1

The constitutional issue raised is whether, as a result of
constitutional changes brought about in respect of Local Authorities
pursuant to legislation and in particular the Constitution and the
Municipal Structures Act, the proviso to the Land Act was intended
to operate as a temporary measure only (until the final formation of

municipalities as presently constituted pursuant to the Constitution).



13.2

15

It is accordingly submitted that the legislature could never have
intended, by redefining Local Authorities and constituting
municipalities pursuant to a new constitutional dispensation, to
negate the purpose of the Land Act (which was to curtail the
common law right of land owners to divide their agricultural
property by imposing the requirement of the Minister’s consent as a
pre-requisite for subdivision) the evil sought to be protected by such
legislation being any proposed subdivision of agricultural land
which  would have the unwanted result of uneconomic

fragmentation of agricultural land.

14. Rule 19(3)(d):

15.

For the reasons set out above, this sub-rule is not relevant to the present

application for leave to appeal.

Conclusion:

15.1

It is accordingly the Applicant’s respectful submission that the
decision of the Supreme Court of Appeal was wrong and an
unrealistic restrictive interpretation of the proviso to the definition

of agricultural land as formulated in the Land Act.
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15.2  The Supreme Court of Appeal accordingly erred in finding that as a
result of constitutional change to municipalities, the proviso was
intended to be of a temporary nature only and not, as effectively
found by the High Court in the South Eastern Cape Local Division,
a pegging or definition of agricultural land in a specific moment in

time.

16. | therefore respectfully request that an order be issued as set out in the

Notice of Motion.

LOUIS TRIEGAARDT SCHOEMAN

| certify that the above signature is the signature of the Deponent and that he/she
has acknowledged to me that he/she knows and understands the contents of this
Affidavit, which Affidavit was signed and sworn to before me at PORT
ELIZABETH on this 15" day of OCTOBER 2007 in accordance with the
requirements of Government Notice No. R.1258 dated 21" July 1972 as

amended by Government Notice No. R1648 dated 19" August 1977.

COMMISSIONER OF OATHS



