
IN THE HIGH COURT OF SOUTH AFRICA 

(SOUTH EASTERN CAPE LOCAL DIVISION) 

       CASE NO:  5349/05 

           DATE DELIVERED: 

IN THE MATTER BETWEEN: 

 

STALWO (PTY) LTD    APPLICANT 

 

AND 

 

WARY HOLDINGS (PTY) LTD   1ST RESPONDENT 

REGISTRAR OF DEEDS, CAPE TOWN  2ND RESPONDENT 

 

JUDGMENT 

LIEBENBERG, J: 

 

[1] In this application the applicant prays for a declaratory order declaring an 

agreement of sale of four plots in a proposed subdivision of Portion 54 of the farm 

Kuyga No 8, Registration Division of Port Elizabeth, to be binding, unconditional and 

of full force and effect.  The applicant also prays for a further order directing the first 

respondent to effect transfer of the property to it.  In the alternative the applicant prays 

for a similar declaratory order coupled with an interdict restraining the first 

respondent from transferring, alienating or further encumbering the whole of Portion 

54 pending the outcome of an action to be instituted by it to enforce the 

aforementioned agreement of sale and for an order restraining the second respondent 
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from registering or allowing the registration of the transfer of Portion 54 or of any 

mortgage bond over it or the hypothecation thereof pending the action to be instituted. 

 

[2] The first respondent opposes the application whilst the second respondent 

abides the decision of the court. 

 

THE FACTS.

 

[3] The first respondent is the registered owner of Portion 54.  On 30 November 

2004 one Wolfowitz, a director of the applicant, responded to an advertisement in a 

newspaper in terms whereof plots for light industrial use were advertised.  He 

arranged with an estate agent, one Theresa to inspect the property.  He met with 

Theresa and one Audrey, but they were not able to specifically identify the property 

that was for sale.  One Bellingan of the first respondent arrived and from that moment 

on Bellingan represented the first respondent in all its dealings with the applicant.  

Bellingan pointed out Portion 54 to Wolfowitz.  Thereafter they went to Bellingan’s 

office where a plan of the proposed subdivision of Portion 54 was shown to 

Wolfowitz.  Bellingan also explained that application for the subdivision of Portion 

54 had been made but that transfer of individual plots would only be possible once 

subdivision had been completed.  It was orally agreed between Bellingan and 

Wolfowitz that the applicant would purchase Plots 7, 8, and 11 indicated on the plan 

for an aggregate purchase price of R450 000-00. 
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[4] Some two days later Bellingan, by means of facsimile, informed Wolfowitz 

that he could no longer sell Plot 11 to the applicant but that the applicant could 

purchase plots 6, 7 and 8 for an aggregate amount of R500 000-00. 

 

[5] On 6 December 2004 Wolfowitz and Bellingan met again at Bellingan’s 

office.  On this occasion they agreed that the applicant would purchase Plots 5, 6, 7 

and 8 for an aggregate purchase price of R550 000-00.  Bellingan attempted to contact 

his attorney in order to instruct him to draw the necessary documents, but could not 

reach him. 

 

[6] Because of his concern that Bellingan may again renege on the agreement, 

Wolfowitz wanted to record in writing what was agreed so that they “would both be 

committed to the transaction”.  Wolfowitz accordingly wrote out an agreement which 

he and Bellingan signed on behalf of the applicant and the first respondent 

respectively.  The agreement reads as follows. 

 

“SALE FROM WARY HOLDINGS (PTY) LTD TO STALWO (PTY) LTD OF 

PLOTS 5, 6, 7 AND 8 OF PROPOSED SUBDIVISION PORTION 54 OF THE 

FARM NO 8 PORT ELIZABETH FOR THE SUM OF R550 000-00 (FIVE 

HUNDRED AND FIFTY THOUSAND RAND) EXCLUDING AGENT’S 

COMMISSION. 

 

PAYMENT  : Cash against transfer 

OCCUPATION : 10 January 2005 

POSSESSION  : On transfer 
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OCCUPATIONAL RENTAL  : R2500 Per month in advance 

Agreed this 6th day of December 2004 

       …………………………  

SELLER:  JACQUES BELLINGAN obo WARY HOLDINGS (PTY) LTD   

                  ………………………… 

PURCHASER:  STEVEN ALAN WOLFOWITZ obo STALWO (PTY) LTD.” 

 

[7] From the papers it is evident that at the time of signing the agreement they 

contemplated that a more comprehensive document would be prepared at a later stage 

by Bellingan’s attorney. 

 

[8] Relying on the agreement the applicant terminated prior negotiations for the 

purchase of other land, relocated its place of business from Paradise Beach, Jeffreys 

Bay to Port Elizabeth in order to commence with development of the property 

referred to in the agreement and commenced payments of the occupational rental.  It 

also arranged for banking facilities and appointed consulting engineers and architects.  

Various items of construction equipment and building materials were bought by the 

applicant for the proposed development and a deposit was paid by applicant on other 

building materials which would be required.  The applicant further engaged a 

contractor to clear the 4 plots of all vegetation and to drain and remove an old dam 

which was on one of the plots. 

 

[9] After the aforementioned agreement was entered into and still in December 

2004, the respondent’s attorney, one Schoeman, prepared two agreements in respect 

of each of the plots.  The first agreement was a lease agreement with an option to buy 
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the respective plots upon the Nelson Mandela Metropolitan Municipality consenting 

to the subdivision and rezoning of the property.  The second agreement was annexed 

to the lease agreement and was a deed of sale in terms whereof the respective plots 

were sold by the respondent to the applicant.  In terms of the lease agreement the 

option was to be exercised by the applicant by executing the deed of sale and 

delivering it to the respondent.  These agreements were never executed. 

 

[10] Up until June 2005 the relationship between Bellingan and Wolfowitz was 

congenial and carried on on the basis that the respondent was as anxious for the sale 

of the plots to the applicant to be finalised as the applicant was and both were eagerly 

awaiting the finalisation by the municipality of the subdivision and rezoning of the 

relevant property. 

 

[11] The seeds for the souring of the relationship was, however, sown on the 13th 

June 2005 at a meeting between Wolfowitz and Bellingan.  At this meeting Wolfowitz 

showed Bellingan the progress made with the preparation of the plans for the 

development the applicant intended to erect on the four plots.  At this meeting he was, 

however, informed by Bellingan that due to requirements of the municipality in 

respect of stormwater drainage and the resultant costs to comply with it, which was 

not initially foreseen and brought into consideration, the prices of the plots were to be 

increased to between R38-00 and R45-00 per square meter.  This would result in the 

aggregate purchase price of the 4 plots to increase to between R2 351 478-00 and R2 

784 645-00. 
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[12] It does not appear that this caused an immediate rift as some days later 

Bellingan telephonically advised Wolfowitz that the anticipated subdivision of 

Portion 54 would formally be approved by the Municipality on the 25th July 2005 and 

that transfer of the property would be possible after that.  He further advised 

Wolfowitz that he intended to send out a letter confirming the increased prices of the 

plots. 

 

[13] Wolfowitz, however, informed Bellingan that he had taken legal advice and 

was not prepared to entertain an increase in the price for the plots. 

 

[14] Subsequent to the aforementioned telephonic contact there were a number of 

telephonic conversations, e-mails and letters passing between the attorneys for the 

applicant and the first respondent.  It is clear from the contents of the communications 

that a dispute arose between the two parties as to the validity and enforceability of the 

agreement signed on the 6th December 2004. 

 

THE DISPUTE. 

 

[15] It is contended by the applicant that although the parties contemplated at the 

time of signing the agreement on 6th December 2004 that a further and more 

comprehensive agreement acceptable to the parties was to be prepared which would 

replace the agreement of the 6th December and would govern the relationship between 

the parties, no such further agreement was signed by the parties and consequently the 

agreement of the 6th December remains valid and binding on the parties. 
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[16] The first respondent contends that the document signed on the 6th December 

was never intended by the parties to be an agreement of sale, but was merely signed in 

order to provide the applicant with some comfort, the parties realising that there was 

far more to do to bring about a binding deed of sale.  The respondent further contends 

that the agreement is in any event invalid on a number of grounds. 

 

THE ISSUES. 

 

[17] Only the issues regarding the validity of the agreement have been raised by the 

respondent in argument.  They are as follows:. 

 

17.1 That the agreement does not comply with the requirements of section 2 (1) of 

 the Alienation of Land Act No 68 of 1981 (The Act) in that  

 

 17.1.1 The following material terms which were within the contemplation of 

  the parties were not included in the written agreement:  

 

  17.1.1.1 That the agreement was subject to a suspensive  

    condition that Portion 54 be subdivided. 

 

  17.1.1.2 That the applicant would pay the agent’s commission. 

 

  17.1.1.3 The rate at which the commission would be payable and 

    in what sum. 
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 17.1.2  The description of the property does not constitute a  

   sufficient description. 

 

17.2 That Portion 54 is agricultural land as defined in the Subdivision of 

 Agricultural Land Act No 70 of 1970 requiring the permission of the Minister 

 of Agriculture before it may be sold and the requisite permission was not 

 obtained. 

     

NON COMPLIANCE WITH SECTION 2 (1) OF THE ACT 

 

[18] Section 2 (1) of the Act provides as follows: 

 

“(1) No alienation of land after the commencement of this section 

 shall, subject to the provisions of section 28, be of any force 

 or effect unless it is contained in a deed of alienation signed 

 by the parties thereto or by their agents acting on their written 

 authority.” 

 

[19] In order for an agreement to comply with section 2 (1) of the Act it must not 

only contain the essentialia of an agreement of sale but also all the material terms of 

the agreement between the parties. 

 

JOHNSTON vs LEAL, 1980 (3) SA 927 AD at 937-8. 

DIJKSTRA vs JANOWSKY 1985 (3)  SA 560 at 564G – 565A. 

MULDER vs VAN EYK 1984 (4) SA 204 SECLD at 205 I – 206 A. 
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[20] There is no clear definition of a “material term” in this context to be found in 

the cases and in the words of Corbett JA in JOHNSTON vs LEAL (supra) at 937 H 

“it is not easy to define what constitutes a material term.”  In JONES v WYKLAND 

PROPERTIES 1998 (2) SA 355 (C) at 358 Knoll AJ (as he then was) considered the 

authorities where this term was grappled with and then stated at 358J – 359B: 

 

“In my jud

‘material’ f

require to b

 

(a) Did the

(b) Did the

 

(i) th he

  

It should 

naturalia, 

Naturalia a

 

 my respectful view the formula applied by Knoll JA (the “formula”) commends 

gment, in order to decide whether a term of a contract is 

or the purposes of s 2(1) of the Act, the following questions 

e answered: 

 parties apply their minds to the term? 

y agree, either expressly or impliedly, 

at t  term should form part of their contract; and 

(ii) be binding on them? 

be noted that this applies to those terms which are not 

i.e. flowing by law from the essential terms of the contract.  

re not required to be reduced to writing.” 

In

itself in the present matter in order to decide whether the terms referred to in 

paragraphs 17.1.1.1, 17.1.1.2 and 17.1.1.3 above are to be regarded as material terms 

which should have been included in the agreement. 
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THE SUSPENSIVE CONDITION. 

21] It is common cause that the sale of the plots was subject to a suspensive 

2] The issue between the parties is whether the suspensive condition has been 

3] It is contended on behalf of the applicant that the use of the words “of 

 

[

condition that Portion 54 of the farm Kuyga No 8 be subdivided.  A consideration of 

the acceptable facts shows that the requirements set out in the formula have been 

satisfied and that consequently the suspensive condition, that the aforesaid property 

must be subdivided, must be held to be a material term of the agreement between the 

parties.  It further follows that the suspensive condition had to be included in the 

agreement. 

 

[2

included in the agreement either expressly or impliedly. 

 

[2

proposed subdivision” in the description of the property in the agreement makes it 

clear that the plots were not in existence as separate entities at the time that the 

agreement was concluded and it was, therefore, within the contemplation of the 

parties that the subdivision would have to occur to bring about the creation of the 

plots as separate entities and capable of transfer to the applicant.  As the agreement 

could not be fulfilled without subdivision it was necessarily implied that it would be 

suspensive upon approval of the subdivision.  Such a term is also manifest from the 

wording of the description of the property.   When considering the surrounding 

circumstances and the wording of the description of the property it is a necessary 

implication that the sale is subject to subdivision. 
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[24] On behalf of the respondent it is contended that the suspensive condition was 

5] Should it be found that the suspensive condition is an implied term of the 

expressly agreed upon by the parties and therefore its non inclusion in the written 

agreement results in the agreement not complying with the requirements of section 2 

(1) of the Act and it is therefore invalid. 

 

[2

agreement it will be read into the agreement and as such will be contained therein.  

Being an implied term of the agreement it will not fall foul of the Act despite the fact 

that it is not expressly contained in the written agreement.  (WILKINS NO vs 

VOGES 1994 (3) SA 130 (AD) at 144 C-D.) 

 

[26] Two questions need to be answered in order to decide this issue.  The first 

7] In my view the first question must be answered in the affirmative for the 

 paragraph 5.8 of the first respondent’s answering affidavit the following allegations 

question is whether the condition was in fact expressly agreed upon prior to the 

signing of the written agreement.  The second question is, if the first question is to be 

answered in the affirmative, whether, due to the fact that it was expressly agreed to, it 

cannot be held to be an implied term of the agreement and had to be included in the 

written instrument. 

 

[2

following reasons. 

 

In

are made: 
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“5.8 As will, with respect, appear from paragraphs 27, 42 and 43 of 

 the affidavit of Wolfowitz, and as has been touched on above, 

 at the time he and I discussed the matter and executed the 

 Agreement, it was envisaged that the land would be rezoned 

 and subdivided.  Accordingly, and of necessity, it was 

 expressly agreed between Wolfowitz and I that any sale of the 

 envisaged sub-divisions concerned, would be subject to a 

 condition suspending the effect of the contract until the 

 Municipality had formally approved the abovementioned 

 application so rendering it possible for the First Respondent to 

 sell the envisaged sub-divisions of the Farm Kuyga No. 8.  

 This would only be possible once this property was no longer 

 zoned “Agricultural” as contemplated in the Sub-division of 

 Agricultural Land Act.  This necessary and material term of 

 the Agreement is not embodied in the Agreement.”  

 

To these allegations the applicant replied as follows in its replying affidavit. 

 

 

 

 

 

“Ad Paragraph 5.8 
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47.  The contents hereof are denied save to admit that the sale 

 contained in the Agreement was subject to the suspensive 

 condition that the farm Kuyga No. 8 be subdivided.”   

 

It is clear that the general denial contained in paragraph 47 of the replying affidavit 

includes a denial of the allegation that the condition referred to was agreed to 

expressly.  The denial is not only general but is also a bald one and no facts are 

alleged to show that a different situation existed.  In my view this apparent denial 

does not raise a genuine dispute of fact when the statements made in paragraph 27 of 

the founding affidavit are considered.  This paragraph reads as follows: 

 

“Bellingan explained to me that application had been made to 

subdivide Portion 54 and I understood that transfer of the individual 

plots would only be possible once the subdivision process had been 

completed.” 

 

The respondent replied to paragraphs 23, 24, 25, 26, 27 and 28 of the founding 

affidavit in one paragraph namely paragraph 6 of the answering affidavit.  Relevant to 

the applicant’s allegations in paragraph 27 the following is stated in paragraph 6 of 

the answering affidavit: 

 

“As is more fully referred to below, and despite the fact that I was 

reasonably certain that the rezoning and sub-division of the Farm 

Kuyga No. 8 would, eventually, be approved, both of us were aware 

that this was not a foregone conclusion and that some contractual 
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arrangement would have to be made to safeguard the Applicant 

from the effects of an eventual inability, for whatever reason, on the 

part of the First respondent to sell the envisaged “plots” to it, and to 

transfer them to it.” 

 

To this sentence the applicant specifically replied as follows in the replying affidavit: 

 

“59. The contents of the second sentence are however denied save 

 to admit that both Bellingan and I were aware that the 

 approval of the subdivision was not a foregone conclusion. 

 

60. I state that by virtue of the Agreement the First Respondent 

 sold the plots to the Applicant and that because of the then 

 uncertain fate of the subdivision application, it was an implied 

 term of the Agreement that the sale was subject to the 

 suspensive condition that the subdivision be approved.” 

 

It is apparent that the words “implied term of the agreement” in paragraph 60 refers to 

the written agreement.  In my view these words do not mean that it was not part of the 

express oral understanding between the parties. 

 

[28] Apart from the above, if the general rule stated in PLASCON-EVANS 

PAINTS LTD v VAN RIEBEECK PAINTS (PTY) LTD 1984 (3) SA 623 AD at 

634 H namely that in the event of a dispute the admitted facts and the facts alleged by 

the respondent should be taken into account, is applied to the present situation, it 
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must, in my view, also on this basis be accepted that the parties, prior to signing the 

agreement, expressly came to the understanding that the sale of the plots will be 

subject to the subdivision of Portion 54 being approved. 

 

[29] To provide an answer to the second question is not without difficulty. 

 

[30] An implied term of an agreement has been defined in ALFRED McALPINE 

AND SON (PTY) LTD v TVL PROV ADMINISTRATION 1974 (3) SA 506 (A) 

at 531 H as follows: 

 

“…………, ‘implied term’ is used to denote an unexpressed 

provision of the contract which derives from the common intention 

of the parties, as inferred by the Court from the express terms of the 

contract and the surrounding circumstances.” 

 

[31] The first enquiry in deciding whether a term should be implied is whether, 

regard being had to the express terms of the agreement, there is any room for 

importing the alleged implied term (See PAN AMERICAN WORLD AIRWAYS 

INC vs SA FIRE AND ACCIDENT INSURANCE CO. LTD 1965 (3) SA 150 (A) 

at 175 C.)  A consideration of the wording of the agreement especially the inclusion 

of the words “OF PROPOSED SUBDIVISION…” provides room for importing the 

suspensive condition as an implied term into the agreement.  The use of the aforesaid 

words, moreover, makes it necessary for the suspensive condition to be implied in 

order to give efficacy to the agreement and, as has been pointed out above, it is 

common cause that the parties intended the suspensive condition to operate (See 
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TECHNI-PAK SALES (PTY) LTD v HALL 1968 (3) SA 231 (W) at 236 F – G;  

ALFRED MCALPINE & SON (PTY) LTD vs TVL. PROV. 

ADMINISTRATION supra at (532 H – 533 B.) 

 

[32] Mr Lowe, for the first respondent, did not refer to any authority in support of 

the proposition that a term which the parties expressly considered during the 

negotiation stage cannot be included as an implied term in a written agreement of sale 

of land if it otherwise complies with all the requirements for such inclusion.  There 

are, however, indications in the cases to the contrary. 

 

[33] In ALFRED MCALPINE’S case (supra) at 532 A the following was stated 

by Corbett AJA (as he then was): 

 

“In this connection the concept, common intention of the parties, 

comprehends, it would seem, not only the actual intention but also 

the imputed intention.  In other words, the Court implies not only 

terms which the parties must actually have had in mind but did not 

trouble to express but also terms which the parties, whether or not 

they actually had them in mind, would have expressed if the 

question, or the situation requiring the term, had been drawn to their 

attention ……” 

 

(My underlining) 
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[34] In WILKINS NO vs VOGES 1994 (3) SA 130 (AD) at 136 H – 137 C 

Nienaber JA summarised the principles applicable to implied (tacit) terms.  At 136 H–

I he stated: 

 

“The paramount issue is the alleged tacit term.  A tacit term, one so 

self-evident as to go without saying, can be actual or imputed.  It is 

actual if both parties thought about a matter which is pertinent but 

did not bother to declare their assent.  It is imputed if they would 

have assented about such a matter if only they had thought about it – 

which they did not do because they overlooked a present fact or 

failed to anticipate a future one.”  

 

(My underlining) 

  

[35] In my view the underlined words in the quotations appearing in paragraphs 

[33] and [34] above do not exclude terms which the parties had in mind and 

communicated to each other but did not bother to include in the written agreement.  In 

the context of the present case it, with respect, seems to me that the words “..did not 

trouble to express..” in the quotation in paragraph [33] above must be understood to 

refer to the failure to express it in the written agreement.  Likewise the words “..did 

not bother to declare their assent..” must be understood to refer to the failure to 

declare their assent in the written agreement. 

 

[36] It follows from the aforegoing that even where the parties have consciously 

communicated their intention that a term will apply but did not bother to express their 
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intention in the written agreement and the term otherwise qualifies to be implied in 

the agreement it may be so implied.  It further follows that the second question must 

be answered in the affirmative. 

 

[37] As a result of the aforegoing I have come to the conclusion that it is an implied 

term of the agreement that it is subject to the suspensive condition. 

 

THE ESTATE AGENT’S COMMISSION 

 

[38] On the papers there is a dispute as to whether the parties, prior to signing the 

agreement, reached agreement as to who should pay the agent’s commission.  This 

dispute was raised by the first respondent in that it was alleged in the answering 

affidavit that no consensus was reached as to the amount of the commission and 

which of the parties to the agreement would pay it and that the parties left it to be 

dealt with in due course.  These allegations were made in reply to the allegation made 

on behalf of the applicant in the founding affidavit that it was agreed that the 

applicant would be responsible for the payment of the estate agent’s commission.  In 

argument before me Mr Lowe, however, argued solely on the basis that the 

applicant’s allegations are correct. 

 

[39] Mr Lowe argued with reference to the aforementioned allegations by the 

applicant that the parties, having applied their minds to the question of estate agent’s 

commission and which of them would pay it, should have included it in the agreement 

and failure to do so renders the agreement to be invalid. 
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[40] Mr Porteous, for the applicant, submitted that the addition in the agreement of 

the words “…excluding agent’s commission” after the purchase price indicates that 

agent’s commission is not to be paid from the proceeds of the purchase price.  

Accordingly, so it was submitted, the agent’s commission is to be paid by the 

purchaser over and above the purchase price. 

 

[41] The intention of the parties could certainly have been more clearly expressed 

in the agreement.  As was, however, stated by Colman J in BURROUGHS 

MACHINES LTD vs CHENILE CORPORATION OF S.A. (PTY) LTD 1964 (1) 

SA 669 (W) at 670 G – H. 

 

“Inelegance, clumsy draftmanship or the loose use of language in a 

commercial document purporting to be a contract, will not impair its 

validity as long as one can find therein, with reasonable certainty, 

the terms necessary to constitute a valid contract.” 

 

In my view the use of the aforementioned words in the agreement cannot be 

interpreted in any other manner but that the parties intended that the applicant must 

pay the commission.  It follows that the submission by Mr Porteous is sound and that 

the agreement is not invalid for this reason. 

 

[42] As far as the amount of the estate agent’s commission is concerned it is not 

alleged in the papers that the parties either expressly or impliedly agreed upon or 

applied their minds to the amount of the commission payable.  In my view the amount 

of the commission is irrelevant for purposes of the agreement as long as it is clear 
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who has to pay it.  The parties can also not decide on the amount, the estate agent will 

do that.  And the applicant, who has to pay it, is of course free to negotiate the amount 

with the estate agent.  What the parties have in effect achieved in this instance is to 

make sure that the amount of the commission does not affect their agreement. 

 

[43] If the formula in Jones’s case (supra) is applied to the aforementioned facts, it 

shows that the amount of the commission is not a material term of the agreement and 

consequently it is not required to be incorporated therein. 

 

THE DESCRIPTION OF THE PROPERTY 

 

[44] It was submitted on behalf of the first respondent that the description of the 

property in the agreement falls short of what is required in order to comply with the 

provisions of section 2 (1) of the Act in the following respects: 

 

44.1 T

property in

 

44.2 I

with refere

he title deed description differs from the  description of the 

 the agreement. 

t is not possible to identify the property on the  ground 

nce to the agreement  alone. 

 

 [45] Mr Lowe submitted that the description of the property in the agreement (See 

para [6] above) is insufficient to show that it is in fact the property described in the 

title deed annexed to the papers. 
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[46] In the title deed the description of the property includes the words “Portion No 

8”.  It is further apparent from the title deed that the property therein described is 

situated in the “Division of Port Elizabeth”.  In the answering affidavit it is alleged 

that a property as described in the agreement does not exist. 

 

[47] The test for compliance with the Act in respect of the description of the 

property is that it must be sufficiently described so that it can be identified on the 

ground by reference to the provisions of the agreement without recourse to the 

negotiations and consensus of the parties.  (See CLEMENTS vs SIMPSON 1971 (3) 

SA 1 (AD) at p 7 F – G).  The Act, however, does not require the property to be 

described in meticulously accurate terms.  (See HEADERMANS (VRYBURG) 

(PTY) LTD vs PING BAI 1997 (3) SA 1004 (SCA) at 1009 B;  VAN WYK vs 

ROTTCHER’S SAW MILLS (PTY) LTD 1948 (1) SA 983 at 989 – 990.  The 

provisions of the Act will be complied with if the property is described in such a 

manner that it can be identified by applying the ordinary rules for the construction of 

contracts and admitting such evidence to interpret the contract as is admissable under 

the parol evidence rule.  Extrinsic evidence, not relating to the negotiations or 

consensus between the parties, is, therefore, admissable to assist with the 

identification on the ground of the property as described in the contract.  In this regard 

the maxim certum est quod certum reddi potest applies.  (See ROTTCHER’S 

SAW MILLS-case (supra) at 989 -990;  VERMEULEN vs GOOSE VALLEY 

INVESTMENTS (PTY) LTD 2001 (3) SA 986 SCA at 999 D – H). 

 

[48] In argument before me Mr Lowe mainly relied on the fact that the name of the 

farm, Kuyga, was not included in the description of the property.  The property may 
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be sufficiently described by mentioning its name (See CLEMENTS vs SIMPSON 

(supra) at 7 G – H).  In my view it will be equally sufficient if the farm is described 

by providing its number and the registration division in which it is situated.  In both 

events the particulars provided will make it possible for a person to obtain any further 

particulars concerning the property from official records held in the Deeds office or 

by the surveyor general or the local authority to enable the person to identify the 

property on the ground without referring to the negotiations or consensus between the 

parties.  (Comp. HEADERMAN’S case (supra) at 1009F – 1010A). 

 

[49] In my view the description of Portion 54 as contained in the agreement is 

sufficient to identify it on the ground and it, therefore, complies with the Act. 

 

[50] The property sold, however, are plots 5, 6, 7 and 8 of the proposed subdivision 

of Portion 54.  The question is whether they have been adequately described in order 

to comply with the Act. 

 

[51] A similar situation to the present one arose in BIG ROCK (PTY) LTD vs 

HOFFMAN1983 SA 534 (1) (T).  In that case the property was described as: 

 

“Sekere erf nr. 980 geleë in die dorpsgebied Hazyview, distrik 

Nelspruit wat geproklameer staan te word.  Groot 1072 vierkante 

meter.” 
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It was also an admitted fact that the seller in that case properly brought an application 

in terms of the applicable legislation for permission to establish the township before 

the agreement of sale was concluded.  

 

[52] Nicholas J (as he then was) (Goldstone J (as he then was) concurring) held that 

in that case reference to the plan of Hazyview township was implicit in the agreement.  

He came to this conclusion after a consideration of the decisions in KING vs 

POTGIETER 1950 (3) SA 7 (T) and TUCKERS LAND AND DEVELOPMENT 

CORPORATION (PTY) LTD vs KRUGER 1973 (4) SA 741 (A) and he further 

concluded that in principle the case he was dealing with was indistinguishable from 

the aforementioned two cases (See p 538 H) despite the fact that there were 

distinguishing feature (See p 538 D – E).  I am in respectful agreement with the 

conclusions reached by Nicholas J. 

 

[53] In the present matter it is an undisputed fact that the first respondent submitted 

its application for the approval of the subdivision of Portion 54 to the Municipality on 

the 30th July 2004 before the agreement was concluded.  This fact coupled with the 

description in the agreement of the property sold, place the present matter on a similar 

footing to the one that existed in the BIG ROCK case.  In my view the same 

conclusion must be reached. 

 

[54] I, therefore, hold that reference to the subdivisional plan of Portion 54 filed 

with the application for subdivision is implicit in the agreement.  I further hold that 

the agreement is not invalid for lack of proper description of the property bought. 
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[55] It follows from the aforegoing that the agreement is not invalid for want of 

compliance with the provisions of section 2 (1) of the Act. 

 

THE SUBDIVISION OF AGRICULTURAL LAND ACT 

 

[56] It was also argued on behalf of the first respondent that, even if the agreement 

is not invalid for want of compliance with the Act, it is in any event invalid for want 

of compliance with the Subdivision of Agricultural Land Act 70 of 1970 (the “1970 

Act”.) 

 

[57] 57.1 Section 3 (a) of the 1970 Act prohibits the subdivision of agricultural 

  land unless the Minister of Agriculture (the Minister) has consented in 

  writing. 

 

57.2 Section 3 (e) (i) of the 1970 Act provides that 

 

 “no portion of agricultural land, whether surveyed or not and whether 

 there is any building thereon or not, shall be sold or advertised for sale, 

 except for the purpose of a mine ……..”  

 

  unless the Minster has consented in writing. 

 

[58] The issue to be decided is whether Portion 54 is agricultural land in terms of 

the definition contained in section 1 of the 970 Act.  The relevant provisions in the 

definition read as follows: 
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“’Agricultural Land’  means any land, except- 

 

(a) land t

city counci

board, villa

health com

the Cape o

(1) (i) of t

15 of 1952

……………

by the min mittee 

concerned 

the purpose

(b) …. 

(c) …. 

(d) (deleted) 

(e) (deleted) 

(f) …. 

Provided that land situated in the area of jurisdiction of a 

transitional council as defined in section 1 of the Local Government 

Transition Act, 1993 (Act 209 of 1993), which immediately prior to 

 

situa ed in the area of jurisdiction of a municipal council, 

l, town council, village council, village management 

ge management council, local board, health board or 

mittee, and land forming part of, in the province of 

f Good Hope, a local area established under section 6 

he Divisional Councils Ordinance, 1952 (Ordinance 

 of that province)……………………………………, 

…………… but excluding any such land declared 

ister after consultation with the executive com

and by notice in the Gazette to be agricultural land for 

s of this Act. 

 

the first election of the members of such transitional council was 

classified as agricultural land, shall remain classified as such.”     
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[59] T f 1955 

publishe The parties 

ave dealt with the applicable legislation relevant to the status of Portion 54 as 

) on 28 February 2000, the Municipal Demarcation Board re-

etermined the boundary of the Metropolitan Municipality Port Elizabeth in terms 

he proviso to the definition was inserted by Proclamation R100 o

d on 31 October 1995 which amended section 1 of the 1970 Act.  

h

agricultural land in supplementary affidavits.  Diagrams have also been annexed 

showing the boundaries of the Port Elizabeth Municipality prior to the coming into 

operation of the Local Government Transitional Act, 1993 (Act 209 of 1993).  I do 

not find it necessary to deal with the legislation and the diagrams.  Suffice it to say 

that the parties are in agreement, and correctly so, that prior to the coming into 

operation of Act 209 of 1993, Portion 54 was agricultural land and remained so 

thereafter in terms of the proviso to the definition of agricultural land in section 1 of 

the 1970 Act. 

 

[60] In terms of General Notice 22 of 2000 published in Provincial Gazette No 486 

(Extraordinary

d

section 21 (1) (b) of the Local Government:  Municipal Demarcation Act, 1998.  The 

result of this re-demarcation was that Portion 54 was now included within the newly 

re-demarcated boundary of the Metropolitan Municipality of Port Elizabeth.  In terms 

of the Local Government:  Municipal Structures Act 117 of 1998 and by virtue of 

Provincial Notice No 85 of 2000 published in Provincial Gazette 654 of 27 September 

2000 the Nelson Mandela Metropolitan Municipality (the “NMMM”) was established 

as a category A municipality with the same boundary as that of the Metropolitan 

Municipality of Port Elizabeth.  Consequently Portion 54 is included in the area of the 

NMMM. 
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[61] The issue now is whether Portion 54 lost its status as agricultural land for the 

purposes of the 1970 Act by virtue of its inclusion in the area of  the NMMM. 

erefore 

ontinued to be agricultural land. 

 

[62] It was argued by Mr Lowe that the proviso to the definition of agricultural 

land in section 1 of the 1970 Act remains applicable to Portion 54 and it th

c

 

[63] In KOTZE vs MINISTER VAN LANDBOU EN ANDERE 2003 (1) SA 

445 (T) van der Westhuizen J, after a consideration of the relevant statutory 

rovisions, concluded that, despite the changes made to the structures of local 

 if land qualifies as agricultural land.  If at that point in time, it is 

 be regarded as agricultural land it remains so notwithstanding any changes to local 

p

government since the proviso came into force, the consent of the Minister is, in terms 

of section 3 of the 1970 Act, still required before agricultural land can be subdivided.  

In coming to this conclusion the learned judge held that land which is agricultural in 

terms of the proviso to the definition in the 1970 Act remains so despite the changes 

to local government structures which were made after the proviso became effective.  I 

respectfully agree. 

 

[64] The proviso, in my view, provides a point in time with reference to which it 

must be established

to

government structures and their boundaries.  This point in time is the first election of 

the members of the transitional council.  As stated above, it is common cause that at 

this point in time Portion 54 qualified as agricultural land.  It follows that it remained 

so and still was agricultural land at the time the agreement was entered into. 
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[65] Mr Lowe further submitted that the agreement is invalid in view of the 

provisions of section 3 (e) (i) of the 1970 Act.  It was not argued by Mr Porteous that 

is would not be the result should Portion 54 be held to be agricultural land.  His 

e

ng: 

r there is any building thereon or not, shall be sold or 

 advertised for sale, except for the purposes of a mine as 

 

In sectio 1 of

 

“’sale

th

argum nt on behalf of the applicant was that Portion 54 should not be held to be 

agricultural land. 

 

[66] Section 3 (e) (i) of the 1970 Act provides that unless the Minister has 

consented in writi

 

“(i) no portion of agricultural land, whether surveyed or not, and 

 whethe

 defined in section 1 of the Mines and Works Act, 1956 (Act 

 27 of 1956); ” 

n  the 1970 Act “sale” and “sold” are defined as follows: 

’ includes a sale subject to a suspensive condition;  and ‘sold’ 

 

[67] I pensive 

conditio ained, would be invalid.  So, even if it 

could be argued that such a condition is also implicit in the present agreement it will 

shall have a corresponding meaning;” 

t follows from the aforegoing that even a sale subject to a sus

n that the consent of the minister be obt

not save it from invalidity.  It is common cause that when the agreement was entered 

into the Minister had not given any consent in writing. 
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[68] In the result I hold that although the agreement is not invalid for want of 

compliance with the provisions of section 2 (1) of the Act, it is invalid in terms of the 

rovision of section 3 of the 1970 Act. 

_________________________ 
H.J. LIEBENBERG 
UDGE OF THE HIGH COURT          

p

 

In the result the application is dismissed with costs including the costs of two counsel. 

 

 

 

 

_

J


