CASE NO. CCT 115/2009

IN THE CONTITUTIONAL COURT OF SOUTH AFRICA

In the matter between :

SKHUMBUZO JEROME MTHEMBI Applicant

and

THE STATE Respondent

AFFIDAVIT

|, the undersigned

CHARLES MNISI

declare hereby under oath as follows :

| am a State Advocate in the service of the NPA attached to the office of the Director

of Public Prosecutions, North Gauteng.

The information contained in this affidavit is to the best of my knowledge true and

correct competent to make this affidavit.

3./...



I dealt with the applicant’s appeal against conviction and sentence in the North
Gauteng High Court. After his appeal was dismissed and his application for leave to
appeal to the Supreme Court of Appeal was refused, | returned the file to the

administration component.

The matter came to my attention again on 2 February 2010 when this office was
requested to file submissions to The Honorable Court explaining the reasons for the
delay in the arrest of the applicant in this matter. This request was contained in the
Senior Registrar's minute dated 20 January 2010. To this end | then respondent as

per my evenly numbered minute dated 4 February 2010.

5.1  From my perusal of the contents of our office file, | learned that a petition to
the SCA had in the meantime been filed by the appellant and refused by the
SCA. It does not appear from our file that the petition had been opposed by

this office.
5.2 The following information could be saved from our file :

5.2.1 A copy of the Supreme Court of Appeal’s Order dated 25 February 2003 had

been received at this office apparently by fax transmission the same date.
5.2.2 A copy of this Order was apparently then set to the clerk of the criminal court,

Vereeniging, since an acknowledgement of receipt of this order was received

from the clerk of the court, Vereeniging on 14 April 2003.

5.2.3/... §



5.2.3 In this acknowledgement letter of receipt dated 7 April 2003, the clerk of the

6.1

6.2

6.3

6.4/...

criminal court stated that a warrant of arrest for the applicant had been issued.
(A copy of that letter is attached hereto). Our office file was subsequently

closed.

The procedure currently followed where an appeal of an accused, sentenced to
imprisonment, but who had been on bail pending appeal, is dismissed or
finalized in such a manner that the appellant still has to serve a term of
imprisonment, is governed by the codified instructions of the Department of

Justice, contained in the Code : Clerks of the Court.

Paragraph 249(b) determines that the clerk of the court should issue a written
notice 1o the appellant, ordering him to report on a specified date and place to
start serving the sentence. The steps to be taken by the clerk of the court in
the event of the said notice not being obeyed are contained in sub paragraphs
(i) to (vi}. A warrant of arrest will be issued by the clerk of the court. If the
SAPS returns the warrant of arrest to the clerk of the court, indicating that the
appellant could not be located, this warrant is attached to the charge sheet and
the SAPS Criminal Record Centre is notified that the appellant is wanted. The
Criminal Record Centre has to acknowledge receipt and supply a reference

number - which the clerk of the court also attaches to the case record.

From the time that the appellant is circulated as a wanted person, no further

steps are taken by the clerk of the court until he is arrested by the SAPS.

[



6.4

6.5

6.6

6.7

Also/...

It has always been the duty of the registrar of the high court to bring the order
made on appeal to the attention of the clerk of the magistrate’s court from
where the appeal emanates. When it became apparent that it increasingly
happened that appellants were still outside, years after their appeals had failed
or had been abandoned, the Office of the Director of Public Prosecutions,
Pretoria has adopted the practice to also advise the clerk of the magistrate’s
court of the outcome, in instances where the appellant is on bail pending
appeal and should be given notice to report. Only then will our office file be

closed.

Once confirmation had in the current matter been received from the clerk of
the magistrate’s court, Vereeniging, that a warrant for the arrest of the

appellant had been issued, the appeal file of this office had been closed.

Upon brief consultation with my coileague responsible for the set down of the
criminal appeals in this division, | have been informed that the workload in this
office simply is too big for all finalized appeal files, where appellants had been
on bail, to be monitored until the arrest of the appellant. Monitoring progress
in literally hundreds of pending appeal matters where the record has to be
reconstructed or a full bench or SCA appeal record has to be prepared and
lodged, in itself is an ominous task. Whilst this office do all possible to
monitor that appeals and petitions are indeed filed and prosecuted where leave
pending such appeal/petition had been granted in the high court, it has to rely
on fixed processes that an appellant in respect of whom the clerk of the court

has issued a warrant, will be arrested.

it appears that the reason for many of the extended delays in arresting these
appellants, is that no proper address where the appellant can be located is
noted on record at the time of bail being fixed. This results in the clerk of the
court only having the address of the accused at the time of his initial arrest
(often several vyears before) to use in their efforts to locate the

accused/appellant.




Also, the charge sheet very rarely contains the identity number of the
accused/appellant, which further hampers efforts to locate the person several
years later. Meticulous noting by the presiding officer, of all relevant
particulars of the appellant at the stage when bail pending appeal or petition is

granted, will go a far way in simplifying the re-arrest of the appeilant.

| certify that the deponent admits that he is familiar with the contents of this
affidavits signed and attested before me at Pretoria on 18 February 2010, that he

understands it and considered the oath as binding on his conscience and has no

contained i /tﬁ/ govemment Notice R12b8 datéd\}li July 1972 in regulations gazette
1649, Have been complied with. |
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FULL NAMES : Dumas Respect Mahlalela ST
ADDRESS : Director of Public Prosecutions : North Gauteng

28 Church Square

PRETORIA

0001
CAPACITY : Senior Administrative Officer (£x Officio)
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