
IN THE CONSTITUIONAL COURT OF SOUTH AFRICA

CC Case No: 
SCACase No: 516/2021

Tax Court Case No: IT 24918

In the matter between:

THE THISTLE TRUST

and

THE COMMISSIONER FOR THE
SOUTH AFRICAN REVENUE SERVICE

Applicant

Respondent

NOTICE OF APPLICATION FOR LEAVE TO APPEAL

TAKE NOTICE THAT the Applicant hereby applies for leave to appeal to the 

Constitutional Court against the judgment and order of the Supreme Court of 

Appeal dated 7 November 2022 (“the SCA judgment”) to the extent that it 

pronounced upon the incidence of liability for tax on the taxable capital gains in 

dispute, per Justice Hughes JA (Dambuza ADP, Van der Merwe JA, Goosen 

AJA and Daffue AJA concurring), a copy of the order of which is attached hereto 

marked “A”. This application is in terms of section 167(3)(a) and (b)(i) and (ii) 

of the Constitution, read with Rule 19(2) of the Rules of the Constitutional Court 

(“the Rules”) and the Applicant seeks an order in the following terms:
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1. The Applicant is granted leave to appeal against the judgment and order 

of the Supreme Court of Appeal, per Justice Hughes JA (Dambuza ADP, 

Van der Merwe JA, Goosen AJA and Daffue AJA concurring), dated 7 

November 2022.

2. The appeal is upheld with costs, including the costs of two counsel.

3. The order of the Supreme Court of Appeal is set aside and replaced with 

an order in the following terms:

“The appeal is dismissed with costs.”

TAKE NOTICE FURTHER that the attached Founding Affidavit of 

CHRISTOPHER JOHN BRAMMER together with all annexures thereto will be 

use in support of this application.

TAKE NOTICE FURTHER that the Applicant has appointed the address of 

Werksmans Attorneys, The Central, 96 Rivonia Road, Sandton, 2196, as the 

address at which it will accept service of all notices and processes relating to 

these proceedings.

TAKE NOTICE FURTHER that in accordance with Rule 19(4) of the Rules, the 

Respondent may, within ten days from the date upon which this application is 

lodged, respond thereto in writing, indicating whether or not the application for 

leave to appeal is being opposed, and if so, the grounds for such opposition, 

and further that the Respondent may lodge a cross-appeal as provided for in 

Rule 19(5) of the Rules.
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TAKE NOTICE FURTHER that in its response, if the Respondent wishes to 

oppose this application, he is required to:

(a) indicate whether he consents to the granting of leave to appeal; and if 

not, the grounds for his opposition; and

(b) appoint an address at which he will accept notice and service of all

documents in these proceedings.

DATED AT JOHANNESBURG ON THIS 23rd DAY OF NOVEMBER 2022

Werksmans Attorneys
Ref MR E MAZANSKY

The Central 
96 Rivonia Road 
Sandton 
2196
Tel: 011 5358448

(emazansky@werksmans.com )

TO: THE REGISTRAR OF THE CONSTITUTIONAL COURT

CONSTITUTION HILL

BRAMFONTEIN 

qeneraloffice(a)concourt.orq.za
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AND TO: THE RESPONDENT'S ATTORNEYS

Madiba Motsai Masitenyane & 
Githiri Attorneys
Unit 15 Rivonia Boulevard
Rivonia Gate
First Floor, Block B
381 Rivonia Boulevard
Rivonia
Tel: 010 534 8321
Fax: 086 660 8452

T"TW mg* ATT6RN EYS

Ref: Ms Maude Welcome
Email: maude@mmmqattorneYS.co.za
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Supreme Court of Appeal, Registrar’s Office • PO Box 258, Bloemfontein, 9300 • c/o Elizabeth- & 
President Brand Street, Bloemfontein •

Tel (051) 4127 400 » Fax (051) 4127 449 • www.supremecourtofappeal.qov.za

luiries: Ms C L De Wee Date: 7 November 2022 Ref: 516/20:

REGISTERED MAIL: H/B + U
YOUR REF: CASE NUMBER: IT24918

The Registrar
Tax Court
P O Box 402
Pretoria
0001

YOUR REF: MMM1/0002/J LE YOUR REF: L VENTER/csl/FFT2085

ATTORNEY FOR APPELLANT 
PHATSHOANE HENNEY ATTORN! 
P O BOX 153
BLOEMFONTEIN 
9300

ATTORNEY FOR RESPONDENT
SYMINGTON DE KOK
POBOX 12012
BRANDHOF
9324

APPEAL: THE COMMISSIONER FOR THE SOUTH 

AFRICAN REVENUE SERVICE v THE THISTLE

TRUST

Atta/ched please find a copy of the court order.

E VERMEULEN (Ms) 
CHIEF REGISTRAR

http://www.supremecourtofappeal.qov.za


2

REGISTRAR OF THS Sl.»PrJE«'1" COURT Or APPEAL 
SOUTH A If .HOT.

SCA CASE NO: 516/2021

REGISTRAR OF THn: irl'Pi’CRTT COURT Or ARF'CAi, 
SOirf.4 RsTTOA

On Monday the 7th of November 2022
TAX COURT CASE NO: IT24918

BEFORE:

THE HONOURABLE MS. JUSTICE DAMBUZA ADP
THE HONOURABLE MR. JUSTICE VAN DER MERWE JA
THE HONOURABLE MS. JUSTICE HUGHES JA
THE HONOURABLE MR. JUSTICE GOOSEN AJA
THE HONOURABLE MR. JUSTICE DAFFUE AJA

In the matter between:

THE COMMISSIONER FOR THE SOUTH AFRICAN
REVENUE SERVICE APPELLANT

and

THE THISTLE TRUST RESPONDENT

Having heard counsel on 2 September 2022 on an appeal from the judgment of the Tax 

Court of South Africa, South Gauteng Division, delivered on the 18th of March 2021 and 

having read the record of the proceedings in the said Court (Case number IT24918).

THEREAFTER, on this day, the following order is made:

1 The appeal succeeds with costs.
2 The order of the Tax Court, Gauteng, is set aside and replaced with the following 

order:

(a) The appeal is upheld only to the extent that the understatement penalty 
is set aside.

(b) There is no order as to costs.*
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BY ORDER OF THIS COURT

CHIEF REGISTRAR 
E VERMEULEN (Ms)

RE9I9TRAVI Pi" TH?- VOURT OF APPEAL
"A

PO Bax 898, Bloumtentoln 8301

2022 -11- 0 7 ; ;

SCA-OO1

REGISTRAR OF THE SUPREME COURT C>- APPEAL. 
SOUTH AFRICA



IN THE CONSTITUIONAL COURT OF SOUTH AFRICA

In the matter between:

THE THISTLE TRUST Appellant

and

Respondent

FOUNDING AFFIDAVT: APPLICATION FOR LEAVE TO APPEAL 

I the undersigned,

Christopher John Brammer

Say under oath:

I am a trustee and a beneficiary of the Appellant. The Thistle Trust has1

authorised me to bring this application for leave to appeal.

The facts described in this affidavit fall within my personal knowledge,2

unless I state otherwise, or the context makes it clear that they do not. I

confirm that those facts are, to the best of my knowledge, true and correct.

THE COMMISSIONER FOR THE 
SOUTH AFRICAN REVENUE SERVICE

CC Case No: 
SCA Case No: 516/2021 

Tax Court Case No: IT 24918

RECEIVED BY:

Name:

Date:.

Time' "mm'mg attorneys



To the extent that I make legal submissions, I rely on the legal advice 

obtained from my legal representatives.

INTRODUCTION

3 This is an application for leave to appeal against the judgment and order 

of the Supreme Court of Appeal handed down on 7 November 2022 (FA1). 

The matter was first determined in the Tax Court, Gauteng, and decided 

in The Thistle Trust’s favour on 18 March 2021 (FA2). SARS’s appeal to 

the SCA was substantially upheld.

4 This application is made in terms of section 167(3)(a) and (b)(i) and (ii) of 

the Constitution, read with Rule 19(2) of the Rules of this Court. The 

Thistle Trust submits that the application falls within the jurisdiction of this 

Court because it raises both a constitutional matterand an arguable point 

of law of general public importance, which warrants the attention of this 

Court.

5 At the heart of this matter is the proper interpretation of section 25B(1) of 

the Income Tax Act 28 of 1962 (‘‘the Act”). The Thistle Trust respectfully 

submits that the SCA’s construction of the section is not merely wrong, 

but offends the presumption against the retroactive application of the 

legislation. This, in turn, offends the rule of law, one of the founding values 

of the Constitution, and is accordingly a constitutional matter worthy of 

this Court’s attention.
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6 The Thistle Trust further respectfully submits that closely allied to the 

misinterpretation of section 25B(1) of the Act is the SCA’s fundamental 

misapplication of a long-established and important common law principle 

of tax law, the “conduit-pipe principle”. The fact that the Tax Court wrote 

a persuasive judgment upholding the Trusts interpretation of section 

25B(1) of the Act demonstrates that the matter concerns an arguable 

point of law. Since the conduit-pipe principle applies to trusts, trustees 

and beneficiaries generally, we submit that it amounts to arguable point 

law of general public importance.

7 I structure this affidavit as follows:

7.1 First, I summarise the facts of the case.

7.2 Secondly, I summarise the findings of the Tax Court and the 

SCA in turn.

7.3 Thirdly, I address the constitutional matter at stake in this case.

7.4 Fourthly, I address the arguable point of law of general public 

importance in this case.

THE FACTS

8 The Thistle Trust was a beneficiary of ten vesting trusts, ("the tier 1 

trusts"), that comprised, what might be loosely called, the Zenprop Group, 

which conducted business as property owners and developers. In the 

2014, 2015 and 2016 years of assessment the tier 1 trusts disposed of
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certain capital assets, a portion of the net proceeds of which vested in The 

Thistle Trust as a beneficiary of the tier 1 trusts with vested rights. A 

portion of the capital gain thus realised by the tier 1 trusts was distributed 

to The Thistle Trust which, in the same year of assessment as both the 

vesting and the distribution, in turn awarded and distributed the amount of 

the capital gain to its beneficiaries, who were residents of South Africa 

and who - it is common cause - paid the capital gains tax (“CGT”) thereon 

to SARS.

9 In additional assessments, SARS taxed the relevant amounts in the hands 

of The Thistle Trust, relying on paragraph 80(2) of the Eighth Schedule to 

the Act.

IN THE TAX COURT

10 The Tax Court held that there was no warrant for reading the amendment 

to section 25B(1), which had been promulgated on 20 January 2021, 

retroactively. It held that section 25B(1) and (2) applied to the amounts of 

the capital gains that vested in The Thistle Trust and that these amounts 

were deemed to have accrued to The Thistle Trust’s beneficiaries, who 

paid the CGT thereon. This conclusion was supported by the conduit-pipe 

principle, which applied to the amounts of the capital gains in question, 

and thus accrued to The Thistle Trust’s beneficiaries.

11 Thus the additional assessments made by SARS were set aside by the 

Tax Court.
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IN THE SCA

12 The SCA defined the issue as being whether the capital gains which 

accrued as a result of the disposal of the capital assets by the tier 1 trusts 

were taxable in the hands of The Thistle Trust or in the hands of its 

beneficiaries.

13 It held, at paragraph 19 of the judgment, that the words “any amount' in 

section 25B(1) did not include capital gains, as section 25B(3) 

demonstrated that the “amount” referred to was of a "taxable income 

nature” and not of a “capital gains nature”. And in paragraph 20 of the 

judgment, it effectively held that the amendment promulgated on 20 

January 2021 indicated that section 25B did not apply to “an amount of 

the nature of a capital gain”, which in the context of the appeal must be 

taken to refer inter alia to the 2014 to 2016 tax years.

14 The SCA held that when read as a whole and in context, it was apparent 

that the legislature intended section 25B to be applied to the taxation of 

income and, in contrast, the Eighth Schedule was to be applied to the 

taxation of capital gains that accrued to trusts or their beneficiaries.

15 The SCA held that Trollip JA had cautioned in Secretary for Inland 

Revenue v Rosen 1971 (1) SA 172 (A) that, while the conduit-pipe 

principle was applicable for general application in our tax system, it ought 

only to be applied in appropriate circumstances, to be determined on a 

case-by-case basis; and the facts of the present case did not support the 

application of the conduit-pipe principle.
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16 I respectfully submit that the SCA made the following clear errors:

16.1 It overlooked the fact that “taxable capital gains” are included in 

"taxable income” - as the SCA had itself recorded in footnote 3 of 

its judgment - so there is no dichotomy between amounts of a 

“taxable income nature” and amounts of a “capital gains nature”: 

the latter is included in the former.

16.2 The amendment to section 25B(1) promulgated on 20 January 

2021 could not be applied retroactively to apply to capital amounts 

in the 2014, 2015 and 2016 years of assessment as this offended 

the rule of law.

16.3 What the SCA stated about Rosen’s case placed an unwarranted 

curb on the content of the conduit-pipe principle.

16.4 The SCA relied on the argument that section 25B was enacted 

before capital gains tax was introduced into the Act and so the 

legislature could not have intended the section to apply to capital 

gains. But what the SCA failed to have regard to is the fact that 

when section 25B was first enacted, and for many years 

thereafter, it referred to “any income", but that in 2004 - after the 

introduction of capital gains tax - this was changed to “any 

amount”, the word “amount” being demonstrably used throughout 

the Act and the Eighth Schedule to include amounts of a capital 

nature.
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17 The problem with discarding section 25B and the conduit-pipe principle in 

favour of the Eighth Schedule as far as the taxation of capital gains are 

concerned, as was done by the SCA, is that this leaves paragraph 80(1) 

and (2) of the Eighth Schedule, and therefore the taxation of capital gains 

generally, with a glaring lacuna due to the fact that these provisions are 

silent as to the position where beneficiaries are not “residents” as defined 

in section 1 of the Act.

CONSTITUTIONAL MATTER

Central to the constitutional issue at stake in this matter, namely, the rule 

against retrospectivity, is the recent amendment to section 25B(1) of the Act.

Section 28(b) of Act 23 of 2020, promulgated on 20 January 2021, inserted

the words in bold below in section 25B(1) of the Act:

“Any amount (other than an amount of a capital nature which 

is not included in gross income or an amount contemplated 

in paragraph 3B of the Second Schedule) received by or 

accrued to or in favour of any person during any year of 

assessment in his or her capacity as the trustee of a trust, shall, 

subject to the provisions of section 7, to the extent to which that 

amount has been derived for the immediate or future benefit of 

any ascertained beneficiary who has a vested right to that amount 

during that year, be deemed to be an amount which has accrued 

to that beneficiary, and to the extent to which that amount is not 

so derived, be deemed to be an amount which has accrued to that 

trust.”
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18 In the present matter, the outcome turned on the proper interpretation of 

25B(1) before the amendment, as the assessments concerned the 2014, 

2015 and 2016 tax years.

19 Before the 2021 amendment, the phrase “any amount” was unqualified. 

The word “amount” mirrored the wording of “gross income" as defined in 

section 1 of the Act, namely “the total amount in cash or otherwise 

received by or accrued to or in favour of such resident”, which obviously 

includes amounts of a capital nature because the definition goes on to 

exclude amounts of a capital nature. The equivalent position applies in the 

Eighth Schedule, where paragraph 35(3)(a) includes amounts received or 

accrued and then excludes amounts which have been included in “gross 

income” from the amounts referred to in paragraph 35(1) as constituting 

“proceeds” for CGT purposes.

20 On its plain meaning, the pre-amended section 25B(1) included “an 

amount of a capital nature which is not included in gross income or an 

amount contemplated in paragraph 3B of the Second Schedule”. Had it 

not done so, there would have been no need for the legislature to effect 

the amendment. The purpose of the amendment was to exclude a species 

of “any amount” (that is, an amount of a capital nature which is not 

included in gross income or an amount contemplated in paragraph 3B of 

the Second Schedule) that had, until then, been included.

21 It is a trite rule of statutory interpretation that every word should be given 

effect and meaning and none should be ignored. Should the pre-
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amendment provision be interpreted to bear the same meaning as the 

post-amendment provision, the entire amendment would be rendered 

nugatory.

22 Yet that is precisely what the SCA did. The SCA’s construction of section 

25B(1) prior to the amendment effectively reads in the amendment. In so 

doing, the SCA (inadvertently) applied the amendment retroactively This 

is evident in paragraph 20 of the judgment:

“It bears mentioning that s 25B was introduced by the legislature 

in 1991, while capital gains tax came into existence in 2001.

Logically, if capital gains did not exist, s 25B could not have 

been intended to apply to capital gains. Further, the insertion of 

'other than an amount of a capital nature which is not included in 

gross income’ in the section after any amount, which came 

about after capital gains was introduced, is yet another indicator 

that this section does not apply to an amount of the nature of a 

capital gains.”

23 That finding is correct with regard to the meaning of section 25B(1) after 

the 2021 amendment, but it was common cause that the applicable law in 

this matter was the law before the 2021 amendment. Accordingly, if the 

judgment is not overturned, every taxpayer in the position of The Thistle 

Trust will be subject to BARS misapplying section 25B(1) retroactively.

24 The rule against retroactive operation of laws is a “deeply rooted principle” 

in our law. In terms of the rule, our courts presume that a statute or a1

1 Savoi and Others v National Director of Public Prosecutions and Another 2014 (5) 
SA 317 (CC) para 77. See also 5 vMhlungu & Others 1995 (3) SA 867 (CC) at 897D-898A.
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statutory amendment is intended to operate with prospective effect. The 

reason for the principle is the need to forewarn people so that they are in 

a position to order their lives in accordance with the prevailing law. That, 

of course, is one of the fundamental tenets of the rule of law:

“As originally conceived by the English constitutional lawyer AV 

Dicey more than a century ago, the purpose of the rule of law was 

to protect basic individual rights by requiring the 

government to act in accordance with pre-announced, clear 

and general rules that are enforced by impartial courts in 

accordance with fair procedures.”2

In this matter, I submit that the manner in which the SCA interpreted section 

25B(1) amounts to a retroactive application of the 2021 amendment.3 The SCA 

did not expressly decide to apply the amendment retroactively. It did so, with 

respect, unwittingly by mistakenly applying the post-amendment provision to 

assessments which were made before the amendment took effect

2 Currie & de Waal The Bill of Rights Handbook (Fifth Edition) p 10,1.3 (b)

3 The distinction between retroactivity and retrospectivity was set out in S v Mhlungu 1995 (3) SA 
867 (CC) at paragraph 65 as follows:

"First, there is a strong presumption that new legislation is not intended to be retroactive. By 
retroactive legislation is meant legislation which invalidates what was previously valid, or 
vice versa, i.e. which affects transactions completed before the new statute came into 
operation. See Van Lear v Van Lear 1979(3) SA 1162(W). It is legislation which enacts that 
"as at a past date the law shall be taken to have been that which it was not". See Shewan 
Tomes & Co. Ltd. v Commissioner of Customs and Excise 1955(4) SA 305(A), 311Hper 
Schreiner ACJ. There is also a presumption against reading legislation as being retrospective 
in the sense that, while it takes effect only from its date of commencement, it impairs existing 
rights and obligations, e.g. by invalidating current contracts or impairing existing property 
rights. See Cape Town Municipality v F. Robb & Co. Ltd. 1966(4) SA 345(C), 351 per 
Corbett J. The general rule therefore is that a statute is as far as possible to be construed as 
operating only on facts which come into existence after its passing."



25 It was never SARS’s case that the amended section 25B(1) has 

retroactive effect. Nor can it be argued that one of the exceptions to the 

principle of retroactivity is applicable. The exceptions recognised in our 

law are where the legislature has expressed itself clearly to the effect that 

the amendment (or statute) applies retrospectively and where the 

retrospective application will not cause prejudice.4

26 The prejudice to affected taxpayers by the retroactive application of the 

amendment is significant. In effect, tax on capital gains in the hands of a 

trust is double the effective rate in the hands of the beneficiary.  It is 

common cause that trusts pay CGT at double the effective rate than 

individuals and also that estate duty is saved when assets are held in a 

trust, whereas individuals can pay CGT at a lower rate but their estates 

will in due course become liable for estate duty. This is how the law is 

written and, before the legislative amendment of 2021, individuals like the 

beneficiaries of The Thistle Trust chose to structure their affairs in order 

to pay less tax now, accepting that more would be paid later. The effective 

retroactive application of the amendment quite obviously prejudices these 

individuals, who were entitled to assume that the provisions of section 

25B(1) at the time they made their relevant financial planning decisions 

were the applicable law.

45

4 Adampol (Pty) Ltd v Administrator, Transvaal 1989 (3) SA 800 (A) 806D-807F and see Transnet 
LtdvNgcezula 1995 (3) SA 538 (A)

5 The reason for this is that 80% of a trust's capital gain is included in taxable income, to be taxed at 
45% (effective rate 36%), whereas only 40% of a natural person's gain is included in taxable 
income to be taxed at 45% (where the individual is paying tax at the maximum marginal rate, 
giving an effective rate of 18%.
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27 In the circumstances, this matter raises an important constitutional issue 

that goes to the heart of the rule of law with respect to South Africa’s tax 

authority.

ARGUBALE POINT OF LAW OF GENERAL PUBLIC IMPORTANCE

28 In applying the section 25B(1) amendment retroactively, the SCA, with 

respect, made another fundamental mistake. This concerns the 

understanding of the conduit-pipe principle as entrenched for more than 

half a century in our law as a result of the judgment in Secretary for Inland 

Revenue v Rosen, discussed above. The fundamental principle is that if 

a company, for example, declares a dividend in respect of shares held by 

a trust and the trust distributes the dividend in the same tax year to the 

beneficiaries, the dividend retains its nature as a dividend in the hands of 

the beneficiaries and the accrual takes place in the hands of the 

beneficiaries, not in the hands of the trust. The trust acts as a mere 

conduit-pipe.

29 The clear exposition of the conduit pipe principle in Rosen stands in sharp 

contrast to what is stated in paragraph 25 of the SCA judgment:

“The facts of this case do not support the application of the 

‘conduit pipe principle’. The Tier 1 Trusts vested the capital gains 

in the Thistle Trust which accordingly held a vested right therein. 

The distribution to it of the accrued gains resulted in it receiving 

those gains as of right. The Thistle Trust did not dispose of any 

capital asset nor determine a capital gain that was distributed to 

its beneficiaries. Instead, it distributed monies that vested in it as

12



of right In these circumstances, the ‘conduit principle’ does not 

apply.”

30 It is, with respect, not clear how or why, on the basis of the dictum in 

Rosen, where a tier 1 trust vested a capital gain in The Thistle Trust which 

in the same tax year passed the capital gain on to the latter's beneficiaries, 

the conduit-pipe principle does not apply. I respectfully submit that this is 

precisely the situation in which the conduit-pipe principle applies.

31 The Tax Court, in contrast, found as follows:

“[24] In Secretary for Inland Revenue v Rosen 1971 (1) SA 172 

(A) at 188C and 190H-191ATrollip JA held that:

‘Consequently Armstrong's case in my view 

authoritatively established the conduit principle for 

general application in our system of taxation in 

appropriate circumstances.’

[25] The words "authoritatively established the conduit principle 

for general application in our system of taxation in appropriate 

circumstances" encourage me to hold that what is applicable to 

dividends is equally applicable to the capital gains at issue in the 

present appeal. To hold otherwise would be to adopt an overly 

narrow approach to the words of Trollip JA.”

32 This Court has held that a point of law is arguable only if it is a meritorious 

argument.  This means that, in order to be arguable, a point of law must6

6 Ibid para 21
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have some prospects of success,71 submit that the judgment of the Tax 

Court indicates that the appeal has good prospects of success.

33 This Court has held that, for a matter to have “general public importance”, 

the issues do not have to be of importance to all citizens or the whole 

nation; it is enough to be of importance to a sufficiently large section of the 

public.  I submit that this matter transcends the narrow interests of the 

litigants, as the conduit-pipe principle applies to all manner of amounts 

which are distributed by trustees to beneficiaries pursuant to a proper 

application of the Rosen case with respect to tax years before 2021.

8

34 In addition, there are no other remedies available to the appellant or to 

others in the position of the appellant.  If I am correct that the SCA has 

misinterpreted the conduit-pipe principle, then that misinterpretation will 

remain the final word on the issue, unless this Court sets it right.

9

CONCLUSION

35 I submit that it is in the interests of justice for this Court to grant the Thistle 

Trust leave to appeal.

7 Ibid para 22

8 Ibid para 26

9 See Joseph and Others v City of Johannesburg and Others 2010 (4) SA 55 (CC) para 19, where this 
Court held that this was a relevant factor in determining whether to grant leave to appeal.
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36 At the heart of the case is the conduit-pipe principle and section 25B(1) of 

the Act.  The Thistle Trust respectfully submits that the SCA misapplied 

the principle because it read the 2021 amendment to section 25B(1) of the 

Act as having retroactive effect. If I am correct, then the SCA judgment 

offends the rule against retroactivity and hence the rule of law. This, in 

turn, founds the public interest in the determination of the issue. 

Taxpayers were entitled to arrange their affairs on the assumption that the 

provisions of section 25B(1) would remain the applicable law, and not be 

amended retroactively.

10

37 If the Thistle Trust is right that the SCA’s interpretation of section 25B(1) 

essentially entails a retroactive application of the 2021 amendment, then 

this case does “not merely involve the application of an uncontroversial 

legal test to the facts”.  It offends the rule of law and prejudices countless 

taxpayers who will be subject to the SCA’s misinterpretation of the pre­

amended section 25B(1) and its misapplication of the conduit-pipe 

principle.

11

38 In addition, the well-reasoned judgment of the Tax Court is evidence of 

the reasonable prospects that the Court will materially reverse the 

decision of the SCA.

39 I accordingly submit that it is appropriate for this Court to grant leave to 

appeal.

10 It was held in Commissioner, South African Revenue Service v Airworld CC 2008 (3) SA 335 (SCA)
at para 16 that section 25B did no more than confirm the conduit-pipe principle.

11 Loureiro and Others v Imvula Quality Protection (Pty) Ltd 2014 (3) SA 394 (CC) para 33
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Christopher John Brammer

Thus signed and sworn to at^'^^jon this^day of November 2022, the 
deponent having declared to know and understand the contents of this 
affidavit, has no objection to taking the oath, and regards the oath as binding 
on his conscience. ( \

Comrpissioner of Oaths

( EMILI SOURIS
Of ©AfHS 

-----

4 SANDTON W4SY §«©f©NjohWNNsseium
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FA1

THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

JUDGMENT

In the matter between:

THE COMMISSIONER FOR THE SOUTH AFRICAN

REVENUE SERVICE

and

THE THISTLE TRUST

Reportable
Case No: 516/2021

APPELLANT

RESPONDENT

Neutral citation: CSARS v The Thistle Trust (516/2021) [2022] ZASCA 153 (7 

November 2022)

Coram: DAMBUZA ADP and VAN DER MERWE and HUGHES JJA and

GOOSEN and DAFFUE AJJA

Heard: 2 September 2022

Delivered: 7 November 2022

Summary: Revenue - capital gains tax - Income Tax Act 58 of 1962 - capital gains 

determined in respect of trusts' disposal of assets vested in a resident trust beneficiary, 

who in turn made a distribution to its beneficiaries in the same year of assessment - 

whether s 25B or para 80(2) of Schedule 8 is applicable - whether the appellant was 

correct in imposing an understatement penalty of 50% and interest.



2

ORDER

On appeal from: The Tax Court, Gauteng (Wright J sitting as a court of appeal):

1 The appeal succeeds with costs.

2 The order of the Tax Court, Gauteng, is set aside and replaced with the following 

order:

(a) The appeal is upheld only to the extent that the understatement penalty is 

set aside.

(b) There is no order as to costs.'

JUDGMENT

Hughes JA (Dambuza ADR and Van der Merwe JA and Goosen and Daffue AJJA 
concurring):

[1] This is an appeal against the decision of the Gauteng Tax Court (the tax court) 

upholding an appeal against an additional assessment raised by the appellant (SARS) 

against the respondent (the Thistle Trust). The appeal is with the leave of the tax court.

[2] The circumstances giving rise to the additional assessments are as follows. The 

Thistle Trust is a beneficiary of various trusts that comprised the Zenprop Group. The 

trusts, referred to as Tier 1 Trusts comprised a group of ten vesting trusts that conduct 

the business of the Zenprop Group, a group of property owners and developers. In the 

2014,2015 and 2016 tax periods, the Tier 1 Trusts disposed of certain capital assets. 

The capital gains so realised were distributed, inter alia, to the Thistle Trust in the same 

tax period. The Thistle Trust, in turn, in the same tax periods, distributed the amounts 

it received to its beneficiaries. It treated the proceeds received as taxable In the hands 

of its benefidaries.

[3J SARS raised an additional assessment dated 21 September 2018 for the period 

2014, 2015 and 2016, taxing the amounts received by the Thistle Trust as taxable in 

its hands. SARS also imposed an understatement penalty against the Thistle Trust and 

required it to pay interest on the assessed liability.
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[4] The Thistle Trust filed an objection to the additional assessment. The main 

thrust of the objection was that:

'having regard to the provisions of section 25B of the ITA and paragraph 80(2) of the Eighth 

Schedule to the ITA (“the Eighth Schedule"), the capital gains... ought not to have been taxed 

as our client derived no taxable income In this regard, and such gains were properly taxable in 

the hands of our client's beneficiaries under those provisions of the ITA.*

[5] SARS disallowed the objection, in March 2021, the Thistle Trust appealed to 

the tax court. The tax court found that the vesting trusts (ie, the Tier 1 Trusts) had 

disposed of capital assets and made capital gains. It held that the capital gains 

distributed to the Thistle Trust and subsequently passed on to its beneficiaries, 

constituted 'amounts' that fell within the purview of ss 25B(1), 25B(2), and paragraph 

80(2) of the Eighth Schedule of the Income Tax Act 58 of 1962 (the ITA). Accordingly, 

the distribution to the beneficiaries of the Thistle Trust was a distribution of capital gains 

taxable in the hands of its beneficiaries. The tax court, therefore, set aside the 

additional assessments.

The Issues

[6] Two crisp issues arise. The first is whether the capital gains accrued as a result 

of the disposal of capital assets by the Tier 1 Trusts are taxable in the hands of the 

Thistle Trust or in the hands of the beneficiaries of the Thistle Trust to whom those 

gains were distributed. The second concerns the imposition of an understatement 

penalty. It arises conditionally in the event that it is found that the gains are taxable in 

the hands of the Thistle Trust. In that event, the question is whether the circumstances 

giving rise to the tax treatment by the Thistle Trust of the further distribution to its 

beneficiaries, warrants the imposition of an understatement penalty.

The statutory framework

[7] The taxation of trusts came about as a result of the decision of CIR v Friedman 

(Friedman).' In Friedman, the court held that a trust was not a legal persona nor a 

taxable entity. The practice had been that the trustees, as representative taxpayers, 

were subject to the tax imposed on trust income that accrued to the trust. The court 

found that since a trust was not a legal person and not a taxpayer, the trustee could

1

1 CIR vFriedman and Others NNO 1093 (1) SA 353 (A) at 371D-F
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not be a representative taxpayer of the trust. Following this judgment, the ITA was 

amended to include a trust in the definition of a 'person' in s 1 of the ITA.

[8] Subsequently, s 25B was included In the ITA The introduction of the section 

was to provide for the taxation of income accrued to trusts and their beneficiaries. The 

qualifier was that the trust or beneficiary concerned would only be taxed if it had a 

vested right in the 'amount' received or accrued. Put differently, in terms of s 25B, the 

trust or beneficiary had to have a vested right in the 'amount received or acquired, 

otherwise the amount would be taxable in the hands of the trust

[9] Section 25B of the ITA reads:

'(1) Any amount (other than an amount of a capital nature which is not Included in gross income 

or an amount contemplated In paragraph 3B of the Second Schedule) received by or accrued 

to or In favour of any person during any year of assessment In his or her capacity as the trustee 

of a trust, shall, subject to the provisions of section 7, to the extent to which that amount has 

been derived for the immediate or future benefit of any ascertained beneficiary who has a 

vested right to that amount during that year, be deemed to be an amount which has accrued 

to that beneficiary, and to the extent to which that amount Is not so derived, be deemed to be 

an amount which has accrued to that trust.

(2) Where a beneficiary has acquired a vested right to any amount referred to In subsection 

(1) in consequence of the exercise by the trustee of a discretion vested In him or her in terms 

of the relevant deed of trust, agreement or will of a deceased person, that amount shall for the 

purposes of that subsection be deemed to have been derived for the benefit of that beneficiary.'

[10] Capital gains tax was first introduced by s 26A of the ITA.  The section provided 

that taxable capital gains were to be determined in terms of the Eighth Schedule.   A 

capital gain is determined when the proceeds derived from the disposal of an asset 

exceed that of its base cost/

2

34

[11] Paragraph 80 of the Eighth Schedule provides for capital gain attributed to a 

beneficiary as follows:

'80(1) Subject to paragraphs 88, 69 and 71, where a trust vests an asset in a beneficiary of 

that trust... who Is a resident, and determines a capital gain In respect of that disposal or, if

2 S 26A was inserted by s 14 of the Taxation Laws Amendment Act S of 2001.
3 Section 26A provides that
There shall be Included In the taxable income of a person for a year of assessment the taxable capital 
gain of that person for that year of assessment, as determined in terms of the Eighth Schedule.'
4 Paragraph 3(e) of the Eighth Schedule. /--------—CV
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that trust Is not a resident, would have determined a capital gain in respect of that disposal had 

it been a resident—

(a) that capital gain must be disregarded for the purpose of calculating the aggregate capital 

gain or aggregate capital loss of the trust; and

(b) that capital gain or the amount that would have been determined as a capital gain must be 

taken Into account as a capital gain for the purpose of calculating the aggregate capital gain 

or aggregate capital loss of the beneficiary to whom that asset was so disposed of

(2) Subject to paragraphs 64E, 68,69 and 71, where a trust determines a capital gain in respect 

of the disposal of an asset in a year of assessment during which a beneficiary of that trust 

(other than any person contemplated in paragraph 62 (a) to (e)) who is a resident has a vested 

right or acquires a vested right (including a right created by the exercise of a discretion) to an 

amount derived from that capital gain but not to the asset disposed of, an amount that is equal 

to so much of the amount to which that beneficiary of that trust is entitled In terms of that right—

(a) must be disregarded for the purpose of calculating the aggregate capital gain or aggregate 

capital loss of the trust; and

(b) must be taken into account as a capital gain for the purpose of calculating the aggregate 

capita! gain or aggregate capital loss of that beneficiary.' (Emphasis added.)

Submissions
[12] SARS argued that paragraph 80(2) of the Eighth Schedule applies exclusively 

and that s 25B of the ITA does not apply. SARS argued that capital gains tax is 

expressly dealt with in the Eighth Schedule. These provisions were introduced 

subsequent to the amendments providing for the taxation of income accrued by trusts 

or their beneficiaries. Section 26A, read with the Eighth Schedule, provides for a 

specific form of tax and for the effect of the vesting of such capital gains as are realised 

in the hands of successive trusts.

[13] SARS further argued that the proceeds of the disposal of capital assets by the 

Tier 1 Trusts constituted capital gains in the hands of the Tier 1 Trusts. Those trusts, 

however, distributed the capital gains to the Thistle Trust. Paragraph 80(2), therefore, 

applies. The Thistle Trust acquired a vested right to the capital gains distributed to it 

but acquired no vested right to the disposed capital assets. The Thistle Trust distributed 

the amount it received to its beneficiaries. In doing so, it did not determine a capital 

gain in respect of the disposal of a capital asset as is required by paragraph 80(2) of 

the Schedule. Thus, insofar as the beneficiaries of the Thistle Trust are concerned, the 

provisions of 80(2) do not apply. Section 80(2) determines the tax position of the Thistle
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Trust The capital gains accrued upon the disposal of capital assets by the Tier 1 Trusts 

are, therefore, taxable in the hands of the Thistle Trust.

[14] In so far as s 25B of the ITA is concerned, SARS argued that the section does 

not apply as its provisions concern the taxation of income that accrues to trusts and 

their beneficiaries. It was argued that the reference to ‘amounts’ which accrues to trusts 

does not include amounts or proceeds of a capital nature. Those are dealt with in the 

Eighth Schedule.

[15] It was argued that the Tax Court had erred in finding that s 25B, when read in 

conjunction with paragraph 80(2) of the Schedule, had the effect that the distributions 

to the beneficiaries of the Thistle Trust were taxable in their hands.

[16] The Thistle Trust contended that both paragraphs 80(1) and 80(2) are 

applicable. Both support a ‘see-through’ approach when dealing with the taxation of 

capital gains which arises from the disposal of assets by a trust to or for the benefit of 

the resident beneficiaries. The gains attained are taxable in the hands of the resident 

beneficiaries. In making the argument, counsel for the Thistle Trust submitted that this 

is evident on a reading of paragraph 11 (1)fcQ, which provides that a disposal for capital 

gains tax purposes includes the vesting of an interest in an asset of a trust in a 

beneficiary.

[17] The Thistle Trust argued that paragraph 80(2) ought to be read with s 25B. It 

submitted that 'an amount in the said section is inclusive of capital gains.

Discussion

[18] The first question involves the interpretation and application of the relevant 

provisions of the ITA and the Eighth Schedule to the ITA. Insofar as the interpretation 

exercise is concerned, it is apposite to call to mind what this Court said in 

Commissioner, South African Revenue Service v United Manganese of Kalahari (Pty) 

Ltd:5

5 See C SARS v United Manganese of Kalahari (Pty) Ltd [2020] ZASCA 16; 2020 (4) SA 428 (SCA) 
para 8. See also Natal Joint Municipal Pension Fund v Endumenl Municipality [2012] ZASCA 13; 2012 
(4) SA 593 (SCA); [2012] 2 All SA 262 para 18; Airports Company South Africa v Big Five Duty Free 
(Pty) Lid and Others [2018] ZACC 33; 2019 (5} SA 1 (CC) para 29; Commissioner, South African 
Revenue Service v Bosch and Another [2014] ZASCA 171; 2015 (2) SA 174 (SCA) para 9,-------0
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'It is unnecessary to rehearse the established approach to the interpretation of statutes set out 

in Endumeni and approved by the Constitutional Court in Big Five Duty Free. It is an objective 

unitary process where consideration must be given to the language used in the light of the 

ordinary rules of grammar and syntax; the context in which the provision appears; the apparent 

purpose to which it is directed and the material known to those responsible for its production. 

The approach is as applicable to taxing statutes as to any other statute. The inevitable point 

of departure is the language used In the provision under consideration.'(Footnotes Omitted.)

[18] When examining ss 25B(1) and 25B(2) to determine what 'any amount1 

constitutes, the sections must be read as a whole. Section 25B(3) provides insight into 

the amount that the legislator was concerned with in the application of this section. 

That amount was the 'taxable income derived by way of any amount1. Section 25B, 

read in its entirety, demonstrates that the amount is of a taxable income nature and 

not of a capital gains nature - 'any amount' will thus not include capital gains.

[20] It bears mentioning that s 25B was introduced by the legislature in 1991, while 

capital gains tax came into existence in 2001. Logically, if capital gains did not exist, 

s 25B could not have been intended to apply to capital gains. Further, the insertion of 

‘other than an amount of a capital nature which is not included in gross income' in the 

section after any amount, which came about after capital gains was introduced, is yet 

another indicator that this section does not apply to an amount of the nature of a capital 

gains.

[21 ] Recently this Court in Milnerton Estate Ltd v CSARS stated that:6

'... capital gains, the determination of the amount of any capital gain falling to be Included in 

the taxpayer's taxable income is a matter dealt with in the Eighth Schedule to the Act... and 

on its face the Schedule seems to provide a self-contained method for determining whether a 

capital gain or loss has arisen.’

[22] When the provisions are read as a whole and in context, it is apparent that the 

legislature intended that s 25B be applied to the taxation of income that accrues to a 

trust or its beneficiaries. In contrast, the Eighth Schedule is to be applied to the taxation 

of capital gains that accrue to trusts or their beneficiaries. The tax court accordingly 

erred in finding that s 25B applied in this instance.

6 Milnerton Estates Ltd v CSARS [2018] ZASCA155; 2019 (2) SA 386 (SCA) para 22. \
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[23] Counsel for the Thistle Trust argued that the 'conduit-pipe principle' was 

applicable in this case. He argued from ttie premise that the capital gains that the Tier 

1 Trusts distributed to the Thistle Trust amounted to an asset which, in fact, vested in 

its beneficiaries. Therefore, so it was contended, the Thistle Trust was no more than a 

conduit for the gain that flowed through it and is accordingly not subject to be taxed on 

the gain.

[24] In Armstrong v the Commissioner of Inland Revenue,   the conduit-pipe principle 

was discussed for the first time. The principle became entrenched in our law in 

Secretary for Inland Revenue v Rosen (Rosen).6 Rosen established that an amount or 

dividend received by a trust and immediately passed on to 8 beneficiary in the same 

year in which it was received would be regarded as having accrued to such beneficiary 

as opposed to the trust that received it. The conduit-pipe would thus be open, and the 

trust would be no more than a conduit for the amount or dividend to flow through. Trollip 

JA cautioned in Rosen that while the principle was applicable for general application 

in our tax system, it ought only to be applied in appropriate circumstances to be 

determined on a case-by-case basis.

78

[25] The facts of this case do not support the application of the ‘conduit pipe 

principle'. The Tier 1 Trusts vested the capital gains in the Thistle Trust which 

accordingly held a vested right therein. The distribution to it of the accrued gains 

resulted in it receiving those gains as of right. The Thistle Trust did not dispose of any 

capital asset nor determine a capital gain that was distributed to its beneficiaries. 

Instead, it distributed monies that vested in it as of right. In these circumstances, the 

‘conduit principle’ does not apply.

[26] Paragraph 60 (2) of the Schedule, properly interpreted and applied, requires 

that the capital gains accrued upon the disposal of assets by the Tier 1 Trusts are to 

be taxed in the hands of the Thistle Trust and not its beneficiaries to whom it distributed 

those gains. In the circumstances, SARS was correct to raise the additional 

assessment for the relevant tax periods.

7 Armstrong v Commissioner of Inland Revenue 183S AD 343 at 348-349.
8 Secretary for Inland Revenue vRosen 1971 (1)SA 172 (A> at 190H-1B1A.
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Understatement of penalties

[27] As indicated earlier in this judgment, the second question arises in the event 

that it is found that the assessment was correctly raised. The imposition of an 

understatement penalty arises when a taxpayer submits a tax return that understates 

its taxable or deemed taxable income. In such circumstances, SARS is entitled to levy 

a penalty based upon the circumstances giving rise to the understatement. The Tax 

Administration Act 28 of 2011 (the TAA) provides that the penalty, as determined by 

the TAA, is payable unless the understatement arises from a bona fide inadvertent 

error.8 Section 223 of the TAA sets the relevant percentages, in a table format, to be 

allocated for the different behavioural concerns of a taxpayer. These cover instances 

ranging from a taxpayer failing to take reasonable care to Instances where the taxpayer 

is grossly negligent.

[28] In this matter, SARS imposed an understatement penalty of R1 460 092, which 

translated to a penalty of 50% levied against.the Thistle Trust. As set out In the table, 

a penalty of 50% for a standard case relates to a taxpayer having *no reasonable 

grounds for the "tax position’ taken by the taxpayer1. It is common cause that the Thistle 

Trust had obtained a legal opinion which another entity within the Zenprop Group had 

sought.

[29] SARS initially adopted the position that, In the light of the legal opinion, it should 

be concluded that the Thistle Trust had consciously and deliberately adopted the 

position it took when it elected to distribute the amounts of the capital gains as it did. 

However, during the argument before us, counsel for SARS conceded, correctly, that 

the understatement by the Thistle Trust was a bona fide and inadvertent error as it had 

believed that s 25B was applicable to its case. Though the Thistle Trust erred, it did so 

in good faith and acted unintentionally. In the circumstances, it was conceded that 

SARS was not entitled to levy the understatement penalty.

Interest

[30] Lastly, turning to the matter of interest, as the capital gains tax assessment 

favours SARS, the Thistle Trust would be liable for interest accrued, in terms of

8 Section 222 (1) of the TAA provides:
‘In the event of an 'underetatement" by the taxpayer, the taxpayer must pay, in addition to the ‘tax* 
payable for the relevant tax period, the understatement penalty determined under subsection (ZTontes^ 
the ‘understatement* results from a bona bde Inadvertent error.’ \
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s Q9quat(2) of the ITA. If the taxable Income exceeded, at the most, R50 000, and the 

normal tax payable exceeds the credit amount in that year, interest would be payable 

by the taxpayer at the prescribed rate on the amount by which normal tax exceeds the 

credit amount.10 In argument before us, counsel for the Thistle Trust correctly 

conceded that SARS, if successful, would be entitled to the interest claimed.

[311 As a result, I make the following order:

1 The appeal succeeds with costs.

2 The order of the Tax Court, Gauteng, Is set aside and replaced with the following 

order:

(a) The appeal is upheld only to the extent that the understatement penalty raised is 

set aside.

(b) There is no order as to costs.’

« Section 8Ggufif(2):
’(2) If the taxable income of any provisional taxpayer as finally determined for any year of assessment 
exceeds -
(a) R20 000 in the case of a company; or
(b) R50 000 in the case of any person other than a company, and the normal tax payable by him in 
respect of such taxable income exceeds the credit amount In relation to such year, interest shall, subject 
to the provisions of subsection (3), be payable by the taxpayer at the prescribed rate on the amount by 
which such normal tax exceeds the credit amount, such interest being calculated from the effecfe/iuiate
in relation to the said year until the date of assessment of such normal tax,' C (?
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WRIGHT J

JUDGMENT

1. The appellant taxpayer, the Thistle Trust submitted tax returns for the 

tax years 2014, 2015 and 2016. The Commissioner raised 

assessments and then additional assessments for each of these years. 

In the additional assessments the Commissioner assessed Thistle for 

capital gains tax, understatement penalties and interest. Thistle 

objected to the additional assessments. But for one aspect, the 

objections were dismissed by the Commissioner. Thistle now appeals 

the rejection by the Commissioner of the objections.

2. Mr TS Emslie SC appeared for Thistle. Mr K Tsatsawane SC led Mr N 

Raedani for the Commissioner. All three counsel had submitted 

thorough and learned heads of argument shortly prior to the hearing.

3. At the heart of the dispute is the correct treatment of capital gains and 

the consequent taxability or otherwise of these gains in the hands of

Thistle.


