Summary of Judgment: S v Marx

The Supreme Court of Appeal, by a majority (Streicher and Nugent JJA), today (23 August
2005) set aside the appellant's convictions of indecent assault and rape in the matter of

State v Marx and substituted a conviction of contravening section 14(1)(b) of the Sexual
Offences Act 23 of 1957 (committing an indecent or immoral act with a girl who is under the
age of sixteen years).

The appellant was convicted of indecently assaulting the complainant on one occasion, and
raping her on another, in the course of a relationship between them that commenced shortly
before she turned sixteen and continued for about two years.

The Court held that the evidence did not establish beyond reasonable doubt that the
complainant did not consent to the acts in question and in those circumstances the appellant
was entitled to be acquitted. It held, however, that the evidence established that the appellant
committed an indecent or immoral act with the complainant while she was still fifteen years
old, which constituted an offence even if she had consented.

In a dissenting judgment Cameron JA held that the evidence established that the complainant
had not consented to the sexual acts that formed the basis of the conviction and that the
appellant had been properly convicted.

The matter was remitted to the trial court for sentencing in the light of the substituted
conviction.



