
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
CONSTITUTIONAL HILL 

CASE NO :  …….. 
SUPREME COURT OF APPEAL CASE NO : 689/09 

 
In the matter between : 
 

ALEXANDER GERHARD FALK    First Appellant 
FALK REAL ESTATE SA (PTY) LTD
 

   Second Appellant 

and 
 
 
 
 
THE NATIONAL DIRECTOR OF 
PUBLIC PROSECUTIONS
 

 Respondent 

 
 
 

AFFIDAVIT 
 
 
 

I, the undersigned 

 

JACOBUS LODEWIKUS UYS VAN DER HOVEN 

 

do hereby make oath and state that : 

 

1 I am the Appellants’ attorney of record and I practice as such at 36 Thom 

Street, Paarl, and at Suite 603, Constitution House Adderley Street, Cape 
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Town. In my capacity as such I was present at all times during the hearings, 

both at the Cape High Court and at the Supreme Court of Appeal 

 

2 I accordingly have personal knowledge of the facts set forth herein, save 

where indicated to the contrary, more so than my client.  I am duly 

authorized to make this affidavit on behalf of the Appellants. 

 

3 Appellants are : 

 

3.1 Alexander Gerhard Falk, an adult male German businessman of 55 

Magdalene Street, Hamburg ; 

 

3.2 Falk Real Estate SA (Pty) Ltd, a private company with limited liability 

duly registered in accordance with the company laws of the Republic 

of South Africa with its principal place of business at the farm 

Canetsfontein, Bovlei, Wellington, Western Cape Province. 

 

4 Respondent is the National Director of Public Prosecutions, duly appointed 

as such by section 179 of the Constitution of the Republic of South Africa, 

1996 and the National Prosecuting Authority Act, 32 of 1998, with its 

principal place of administration at the corner of Westlake and Hartley 

Roads, Weavind Park, Silverton, Pretoria. 
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5 I seek leave, on behalf of Appellants, to appeal to this Court against the 

whole of the judgment and order of the SCA (per Cloete JA) handed down 

on 23 September 2010, a copy of which is annexed hereto as annexure “A”.  

 

6 I respectfully submit that, for the reasons stated below : 

 

6.1 This case raises a constitutional issue that warrants the attention of 

this Court ; 

 

6.2 Appellants’ prospects of success on appeal are good, or at least, 

reasonable ; 

 

6.3 It is in the interests of justice that this Court grant leave to appeal and 

hears the appeal against the decision of the SCA. 

 

 

THE APPELLANTS’ APPLICATION 

7 Appellants, in the Western Cape High Court, applied for the setting aside 

of : 

 

7.1 The registration of a foreign (German) restraint order against First 

Appellant (Falk) by the Registrar of the Western Cape High Court, 

which order pertained to certain German assets of Falk ; 
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7.2 Certain interdicts granted on 16 August 2005 by Veldhuizen J at the 

suit of the Respondent against the Appellants and in terms whereof 

the Appellants were restrained from dealing with certain South 

African assets being : 

 

7.2.1 Falk’s shareholding Second Appellant ; 

 

7.2.2 An amount of Euro 5.22 million standing to the credit of Second 

Appellant’s bank account. 

 

8 The application was based thereon that the German trial court before 

which Falk had been charged (and on the basis of which prosecution the 

German restraint order later registered in South Africa was made) had 

convicted First Appellant of attempted (and not completed) fraud and 

had, because of the facts giving rise to that finding of attempted fraud 

(only), had specifically declined to make a confiscation order against 

him. This was after a long trial wherein this very issue had been 

extensively addressed.  

 

9 Appellants’ case was that, in the circumstances, and on a proper 

interpretation of section 26(10)(b) of the Prevention of Organised Crime 

Act, No 121 of 1998 (POCA), read with section 17 of POCA, this finding 

by the German criminal court enjoined our Courts to set aside the 

restraint order made by Veldhuizen J.  
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10 Appellants further contended that, once this was the case, it would be “in 

the interests of justice (being the requirement for the setting aside of a 

registration of foreign restraint order in terms of the International Co-

operation in Criminal Matters Act, No 75 of 1996 (ICCMA) test therefor). 

This latter aspect was, for reasons which follow, however, subsidiary to 

the (main) attack on the restraint order in respect of the South African 

assets.  

 

 

THE FINDINGS OF THE COURT IN THE SCA, IN SUMMARY 

11 The SCA declined to follow the reasoning of the Court a quo (dismissing the 

application) but, nevertheless, dismissed the appeal. In doing so, it, in 

summary, held firstly that the restraint order made by Veldhuizen J was one 

made in terms of section 26(8) of POCA, which order was competently 

made as one ancillary to the registration of the foreign (German) restraint 

order, which registration, in terms of section 25 of ICCMA gave it the effect 

of a restraint order made in terms of section 26(1) of POCA (see paragraph 

12 of the judgment). As will be demonstrated below, the SCA failed to deal 

with the essence of the Appellants’ arguments as to why the Veldhuizen 

restraint order was not competent  

 

12 Secondly, it held that, on a proper interpretation of section 17 of POCA, the 

proceedings are not deemed to be concluded in the event of an appeal by 
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the prosecution against the non-making of a confiscation order (as occurred 

here) and that, therefore, section 26(10)(b) of POCA does not apply. For 

that reason it was held that it could not be said to be contrary to the interests 

of justice for the registration to remain in place. As will be demonstrated 

below, these findings, likewise, fail to address a number of arguments on 

behalf of Appellants. 

 

 

THE CONSTITUTIONAL ISSUE 

13 It is respectfully submitted  in this regard that : 

 

13.1 The right not to be arbitrarily deprived of property is enshrined in 

section 25 of the Constitution ; 

 

13.2 The enforcement of the restraint provisions of POCA clearly deprives 

a person his property albeit not permanently, but for lengthy periods 

of time (in this case many years). Note in this regard that the Court 

has, for instance, in terms of section 28 of POCA, appointed a 

Curator Bonis to take full charge of Second Appellant’s farming and 

bank account and that Respondent has applied to Court for the 

“forced” (against the wishes of the Appellants) sale thereof. These 

and other provisions have often been described by our Courts as 

Draconian but, nevertheless, justified, having regard to the objects 

thereof provided the necessary safeguards are put in place ;  
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13.3 It is respectfully submitted to follow that the interpretation of such 

provisions in a manner which, as is submitted to be the case here,  

has the effect of arbitrarily depriving a person of his property, raises a 

constitutional issue. 

 

           

 

THE SALIENT PROVISIONS OF ICCMA AND POCA 

14 The ICCMA contains the following relevant provisions : 

 

14.1 A “restraint order” is defined as one which has been made in terms of 

the POCA ; 

 

14.2 Section 24 provides that the Registrar of the High Court of South 

Africa may register a foreign restraint order “ ….. in respect of the 

property which is specified therein” ; 

 

14.3 Section 25 determines that, when registered, such a foreign restraint 

order “…… shall have the effect of a restraint order made by the 

division of the Supreme Court at which it has been registered” ; 

 

14.4 Section 26 of the ICCMA provides that a registration of a foreign 

restraint order shall be set aside inter alia if “…. that order is subject 
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to review or appeal” and/or “…. that the enforcement of the order 

would be contrary to the interest of justice” ; 

 

14.5 Section 26 of the POCA describes that effect, namely it prohibits any 

person, subject to such condition and exceptions as may be specified 

in the order, from dealing in any manner with the property to which 

the order relates. 

 

15 Section 26(10)(b) of the POCA provides : 

 

 “A high court which made a restraint order …. 

 (b)  shall rescind the restraint order when the proceedings against 

the defendant concerned are concluded”. 

 

16 Section 17 of POCA which, together with sectin 26, forms part of Chapter 5 

thereof, lays down when proceedings against the defendant, for purposes of 

the provisions of this chapter of the Act, shall be considered to be 

concluded. It provides : 

 

 “For purposes of this chapter, the proceedings contemplated in terms 

of this chapter against the defendant shall be concluded when : 

 ………… 

 (a) the defendant is acquitted or found not guilty of an offence ; 
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 (b) subject to section 18(2) the court convicting the defendant of 

an offence sentences the defendant without making a 

confiscation order against him or her

 

 ; 

 (c) the conviction in respect of an offence is set aside on review or 

appeal ; or 

 

 (d) the defendant satisfied the confiscation order made against 

him or her”. 

 (My underlining) 

 

           

  

THE (DE)MERITS OF THE SCA JUDGMENT, IN SUMMARY 

17 It is respectfully submitted that, as is submitted below, the SCA, in its 

judgment : 

 

17.1 Failed to deal with what was the gravamen of the Appellant’s 

arguments ; 

 

17.2 In doing so, committed certain material errors ; 

 

17.3 In any event interpreted the provisions of POCA in such a manner as 

to be in conflict with section 25 of the Constitution.  
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18 It is submitted, firstly, that the SCA, in holding that the provisions of ICCMA 

rather than POCA apply to the matters at hand, did so only in the context of 

the application for the setting aside of the registration of the German 

restraint order and completely ignored the fact that the application, as was 

clearly pointed out during argument, was essentially about the setting aside 

of the Veldhuizen restraint order, which it was common cause was one 

made in terms of POCA. The reason why this matter is essentially about the 

Veldhuizen restraint is because the German attachment was one 

authorising the Deputy Sheriff and Court officials in Germany to attach in 

rem certain of First Appellant’s German assets up to a certain amount. No 

assets are specifically mentioned in the attachment order, a copy of which is 

annexed, marked “B” (without reasons). It also does not, to any extent, 

apply to any South African

 

 assets as does the section 26(8) Veldhuizen 

order, a copy of which is annexed, marked “C”.  

19 As stated, the SCA failed to deal with the essence of Appellants’ attack on 

the Veldhuizen order. In doing so, it failed to deal with the following aspects 

thereof which demonstrate that this order fell to be set aside, namely : 

 

19.1 Firstly, the registration of the German attachment order has no 

practical effect in South Africa because there is no “property specified 

therein” as required by section 26(1) of POCA ; 
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19.2 Secondly, section 26(8) authorises (only) the seizure of the property 

restrained in terms of section 26(1) and other ancillary orders and not 

a restraining order itself as the Veldhuizen order in fact is. As is 

apparent therefrom, the Veldhuizen order follows, exactly, the 

wording of section 26(1) in prohibiting the Appellants from “dealing 

with” their property as set out therein. It was not an ancillary order ; 

 

19.3 Thirdly, the property referred to in the Veldhuizen order is not “the 

property concerned”. It was a fresh order in respect of “new” 

property ; 

 

19.4 To the extent that the SCA did deal (as part of the ICCMA just and 

equitable provision enquiry) with the interpretation of section 17(b) of 

POCA and held that this does not refer to a Court of first instance 

only but includes a court of appeal, it failed to deal with the 

Appellants’ argument based on the SCA’s earlier judgment in 

Phillips v National Directors of Public Prosecutions 2003 (6) SA 

447 SCA at 451D (para 12) where the Court, emphasising that 

restraint orders have only temporary duration, specifically held that, in 

terms of section 26(10)(b) a restraint order must be rescinded by the 

High Court when the proceedings against the Defendant are 

concluded, which they are, inter alia : “ …. on acquittal (whether at 

trial or on review or on appeal)” or, if “ …. no confiscation order is 

made despite conviction”. As is clear therefrom, and, with respect, 
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from the other provisions of section 17(b), an acquittal and/or failure 

to make a confiscation order at either the trial or

  

 on appeal entitles an 

accused to the setting aside of the order ; 

19.5 As pointed out on behalf of Appellants during argument, this is clearly 

because the legislature, in enacting these provisions, recognised the 

Draconian effect of the restraint provisions, impinging as they do on a 

person’s right to property in terms of section 25 of the Constitution, 

and considered that such impingement would only be justified up to 

the point where a Court has decided to acquit or hold that a that a 

confiscation order should not be made. Once a trial Court specifically 

(as happened here) declines to make such an order, the continuation 

of the restraint can no longer be constitutionally justified. In any 

event, it can no longer be said that there are “reasonable grounds” for 

believing that a confiscation order will be made as is required by 

section 26 of POCA ; 

 

19.6 Finally, the SCA also failed to deal in any way with the Appellants’ 

argument that, on its interpretation of section 17 of POCA, it fails to 

pass constitutional muster. 
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CONCLUSION 

20 It is accordingly submitted that the SCA erred in its interpretation of the 

provisions of POCA and that, on a proper application thereof, the appeal 

should succeed and the restraint orders be set aside. 

 

21 Alternatively, and should this Honourable Court agree with the SCA’s 

interpretation of section 17(b) read with section 26(10)(b) of POCA, then, I 

respectfully submit, these provisions should be “read down” or “read in” in 

terms of section 232 of the Constitution so as to clearly provide therefor that 

no restraint order or order ancillary thereto may be subsist beyond the point 

upon which a trial Court

 

 finds that a confiscation order (and therefore the 

continuation of the restraint order) is not justified.  

J L U VAN DER HOVEN 
 

I certify that the deponent acknowledged to me that he knows and 

understands the contents of this declaration, has no objection to taking the 

prescribed oath and considers the prescribed oath to be binding on his 

conscience. The deponent thereafter uttered the words : “I swear that the 

contents of this declaration are true, so help me God”. The deponent signed 

this declaration in my presence at                            on this …………..day of 

…………………….. 2010. 

 
    --------------------------------------------- 

       COMMISSIONER OF OATHS 
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