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IN THE CONSTITUTIONAL COURT 
 

 
Case No.: CCT 209/15 

SCA Case No.: 204420/2014 
GLJ Case No.: 43163/2012 

 
In the matter between: 
 
 
 
FEDERATION OF GOVERNING BODIES OF  
SOUTH AFRICAN SCHOOLS Appellant 

 
and 
 
 
MEMBER OF THE EXECUTIVE COUNCIL  First Respondent 

HEAD OF DEPARTMENT, EDUCATION, GAUTENG  Second Respondent 

and 

EQUAL EDUCATION  Amicus Curiae 

 
 
 

THE AMICUS CURIAE’S PRACTICE NOTE  
 

 

1 NAME OF CASE, THE PARTIES, AND CASE NUMBER,  

Federation of Governing Bodies of South African Schools v Member of 

Executive Council and Another (Equal Education as Amicus Curiae).  The 

Case Number is: CCT 209/15.  

2 NATURE OF THE APPLICATION  
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2.1 This is an application for leave to appeal in terms of Rule 19 against 

the orders 3 and 4(a) of the Supreme Court of Appeal delivered on 16 

October 2015. 

2.2 The matter involves the constitutionality of certain provisions of the 

amended Regulations for Admission of Learners to Public Schools 

Published in Provincial Gazette Extraordinary, No. 127, General Notice 

1160 of 2012 on 9 May 2012. 

3 ISSUES TO BE ARGUED BY THE AMICUS CURIAE 

3.1 The role of the MEC and HOD’s obligation to promote the achievement 

of equality and the fulfilment of the right to basic education when 

exercising powers under the Gauteng Regulations. 

3.2 The constitutionality of regulation 4(2) read with regulation 7 in light of 

the inextricable link between geography and race in Gauteng. 

3.3 The need for appropriate direction to the exercise of the MEC and 

HOD’s powers under regulation 5 and 8 in order to secure the 

transformative purpose of the Regulations.  

4 SUMMARY OF ARGUMENT 

4.1 Equal Education broadly aligns itself with the submissions of the MEC 

in support of the Gauteng Regulations. However, Equal Education will 

make submissions on the implementation of the Gauteng Regulations. 



 3 

4.2 The default regime created by regulation 4(2) determines school 

feeder zones solely on the basis of proximity.  This criteria, although 

neutral on its face, coincides with racially based apartheid urban 

divisions.  Both academic research and this Court confirms the 

inextricable link between race, class and geography that persists in 

Gauteng.  The differentiation accordingly has a disparate racial impact 

and the implementation of the feeder zones amounts to indirect unfair 

discrimination on the basis of race, and a violation of section 9(3) of 

the Constitution.  Equal Education will submit that the MEC should 

determine the feeder zones by a predetermined date or published 

timeframes.  

4.3 Until the Norms and Standards dealing with school capacity are in 

force, the MEC, Head of Department and department officials must 

exercise their powers and perform their functions under the Gauteng 

Regulations in accordance with the Regulations Relating to Minimum 

Uniform Norms and Standards for Public School Infrastructure, 

promulgated on 29 November 2013 Government Gazette no. 37081 to 

ensure the achievement of equality and fulfilment of the right to basic 

education under section 7(2) of the Constitution.  

5 NECESSITY OF READING THE PAPERS 

The entire record is relevant for the purposes of determining the disputes 

between the appellant and respondent.  Equal Education will refer to the 

relevant portions of the record where necessary. 
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6 WRITTEN SUBMISSIONS 

Equal Education’s written submissions in line with this Court’s directive of 30 

March 2016 are attached. 

 

Tembeka Ngcukaitobi 

Frances Hobden 

 
Chambers, Sandton 

14 April 2016 

 


