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A

NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE that the Applicant hereby applies in terms of Rule 19

of the Rules of the Constitutional Court for the following orders:

1. That direct leave to appeal be granted against paragraph 37.2 of the order of the High
Court of South Africa, Limpopo Local Division, Thohoyandou ( High Court), handed

down Justice AML Phatudi on the 13" December 2022 in case number 2016/2022.

2. That the appeal is upheld with costs and the order of the High Court is set aside and is

replaced by the following order:

a. The order of the High Court of Limpopo Local Division Thohoyandou is set aside,

b. The matter is remitted back to the High Court for determination of the remaining
points in limine and merits of the application.
c. The First and Fifth Respondents are ordered to pay Applicant’s costs in relation

to the High Court order in relation to the urgency of the application and

paragraph 37 of the judgment.
d. The First, Second and Fifth Respondents are ordered to pay the Applicant’s costs

in this Court.




A3

TAKE FURTHER NOTICE that the accompanying affidavit of MS. PHOPHI

RAMABULANA shall be used in support of this application.

TAKE FURTHER NOTICE that the Applicant has appointed the offices of their attorneys
of record, set out below, as the address at which they will accept notice and service of all

documents in these proceedings.

TAKE FURTHER NOTICE that if you intend to oppose these proceedings, you are
required to file opposing affidavit, if any within 10 (ten) days from the date on which this

application is lodged.

TAKE FURTHER NOTICE that if no such opposing affidavit is filed, the Applicant shall
request the Registrar to place the matter before the Chief Justice to be dealt with in terms of

Rule 11 (4) of the Rules of the Constitutional Court.

DATED AND SIGNED AT LOUIS TRICHARDT ON THIS THE 22N OF

DECEMBER 2022

S.O RAVELE ATTORNEYS - LOUIS TRICHARDT
Attorneys for the Applicant

15 Devenish Street, Louis Trichardt

C/O DENGA ATTORNEYS

Johannesburg
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APPLICANT’S FOUNDING AFFIDAVIT

I, the undersigned

PHOPHI RAMABULANA

Declare under oath as follows:

I am an adult female Senior Khadzi of the Mphephu Ramabulana Royal Family
(“Applicant”) and Headwoman of Tshavhalovhedzi under Mphephu Traditional
Council born on the 20" January 1931, residing at Tshavhalovhedzi, Limpopo
Province. In my founding affidavit at the High Court, I attached resolution of the
members of the Applicant granting me authority to represent the Applicant in these

proceedings. Should it be necessary, resolution can be furnished to this Court.

The facts contained herein falls within my own personal knowledge or arise from

documentation in the public domain. I believe these facts to be true and correct.

The evidence that the Applicant relies on, at the High Court and in this application,
largely emanated from the Commission on Traditional Leadership Dispute Report

(Nhlapo Commission) at pages 609 to 618, judgment by Legodi J in the matter of

King Nephawe Aziwidowi Ts ele XXXIIII and Others v The President of the
d )
[ N




Republic of South Africa and Others under Case No:696/2010 at paragraphs 56.1 to
56.20, judgment of the Supreme Court of Appeal of Mphephu v Mphephu-
Ramabulana & others,” and judgment of the Constitutional Court of Mphephu-
Ramabulana and Another v Mphephu and Others®. This Court may take judicial
notice of the report of the Commission in considering this application. Where it is
necessary, 1 attach certain documents from the Commission’s report to this

application.

4, Submissions of legal nature are made on the advice of the Applicant’s legal

representatives.

INTRODUCTION

5. Can a Court issue an order which restrains the Applicant and the First Respondent
constitutional and statutory obligations to identify and recognise an acting King when
there is a vacancy created after this Court upheld the Supreme Court of Appeal

staying order?

6. This question has been debated and answered by this Court in International Trade

Administration Commission v SCAW South Africa (Pty) Ltd.’

7. Although, International Trade was decided twelve (12) years ago, it seems that other

4

Courts are yet to embrace its principle.

1(948/17) [2019] ZASCA 58 (12 April 2019).
2[2021] ZACC 43.
3 (CCT 59/09) [2010] ZACC 6; 2012 (4) SA 61

BCLR 457 (CC) (9 March 2010)



PARTIES

8. The Applicant is the MPHEPHU-RAMABULANA ROYAL FAMILY, a
customary institution consisting of immediate relating to ruling within the Mphephu
Ramabulana Traditional Community established in terms of the Limpopo Traditional
Leadership Act, with its principal place of business at Mphephu Royal Palace at
Dzanani, Limpopo Province. I wish to inform this Court that the Applicant was the

Applicant in the review application under case 2016/2022.

9. The First Respondent is the PREMIER OF LIMPOPO PROVINCE, in his

representative capacity as the official empowered in terms of the Limpopo Traditional

Leadership and Institutions Act (Limpopo Act) to issue certificate of recognition of
the acting King, Senior Traditional Leaders and headman or headwomen in the
Limpopo Province “care” of State Attorney Thohoyandou, Ground Floor High Court

Building, Thohoyandou.

10.  The Second Respondent is the MEMBER OF EXECUTIVE COUNCIL:
COOPERATIVE GOVERNANCE, HUMAN SETTLEMENTS AND
TRADITIONAL AFFAIRS LIMPOPO cited in this application as the political
overseer of the institution of traditional leadership of Limpopo care of State Attorney

Thohoyandou, Ground Floor, High Court Building, Thohoyandou.

* Harrielall v University of KwaZulu-Natal (CCT100/17) [2017] ZACC 38; 2018 (1) BCLR 12 (CC) (31
October 2017) at paragraph 11.




[ O]

1. The Third Respondent is MINISTER OF COOPERATIVE GOVERNANCE AND
TRADITIONAL AFFAIRS (COGTA) cited in her representative capacity as the
official, with overall oversight of traditional governance affairs in South Africa, Care
of State Attorney Thohoyandou, High Court Building, and Thohoyandou. She was
cited at the High Court as an interested party in terms of section 13 (4) (b) of the
Traditional Leadership and Khoi San Leadership Act 3 of 2009 (Traditional
Leadership Act), in that, she must be informed of the appointment of acting King or
Queen. At the Third Respondent did not oppose the application. Thus, this application

will not be served to the Third Respondent.

12. The Fourth Respondent is TONI PETER MPHEPHU-RAMABULANA an adult
male, who was recognised by the President of the Republic of South Africa on the
14" September 2012 and subsequently appointed as a King of Vhavenda. His
appointment was set aside and the withdrawal of the certificate of recognition of the
Fourth Respondent as King of Vhavenda, stayed pending the final determination of
the proceedings by the Supreme Court of Appeal on the 12" April 2019 in the case of
Mphephu v Mphephu-Ramabulana & others’® and the Constitutional Court on the 12"
November 2021 in  Mphephu-Ramabulana and Another v Mphephu and Others,” set
aside the Supreme Court of Appeal decision and creating a vacancy in the position of
Kingship of Vhavenda . Fourth Respondent is currently resident at Makhado. He is
the son of the late King Patrick Ramano Mphephu. At the High Court, he is cited for
his interest in Vhavenda Kingship. The Fourth Respondent at the High Court filed
notice to abide and did not oppose the Applicant’s application. Thus, this application

will not be served to this Respondent.

5[2019] ZASCA 58 (12 April 2019).
612021] ZACC 43.




14.

IS.

16.

The Fifth Respondent is MASINDI CLEMENTINE MPHEPHU an adult female
contesting the position of Vhavenda Kingship. She is the daughter of the late
Dimbanyika Mphephu Ramabulana (half-brother to the Fourth Respondent). At the
High Court, she was cited for her interest in Vhavenda Kingship and/or Queenship. At
the High Court, no costs order was sought against the Fifth Respondent unless she
opposes this application. Service of this application to the Fifth Respondent will be

effected to her attorneys of record per email as per agreement between the parties.

At the High Court, only the First, Second and Fifth Respondents opposed the
Applicant’s application. This application will be served on the First and Second

Respondents to the State Attorney — Thohoyandou by email and hand.

RELEVANT FACTUAL BACKGROUND

On the 19" December 2012, the Fifth Respondent launched review proceedings at the
High Court, seeking an order to review and set aside the Applicant’s decision to
identify as well as the President’s subsequent recognition decision of the Fourth

Respondent as a King of the Vhavenda.

By agreement between the parties, the High Court was asked to determine separately
14 (fourteen) points in limine (preliminary points raised at the beginning of the
hearing). Most of the points in limine were decided against the Fifth Respondent by

the High Court, the result being that the High Court dismissed her review application.

<o
A




18.

19.

20.

21.

Aggrieved by the High Court order, the Fifth Respondent brought an application for

leave to appeal, which was refused by the High Court.

The Fifth Respondent approached the Supreme Court of Appeal which granted her
leave to appeal. The Supreme Court of Appeal upheld some of the High Court’s
findings and also overturned the judgment of the High Court on a number of points in

limine.

The Supreme Court of Appeal reviewed and set aside both the identification and
recognition of the Fourth Respondent, and remitted the matter to the High Court for

further adjudication.

The Supreme Court of Appeal ordered that the effect of the review and setting aside
of the Fourth Respondent’s recognition as the King of Vhavenda and the withdrawal

of his certificate of recognition as King, be stayed pending the final determination of

the issues.

[ respectfully submit that the reasons of the Supreme Court of Appeal staying order
was to ensure that there should not be vacuum within the Vhavenda Kingship. The
Supreme Court of Appeal at paragraph 43 stated the following reasons supporting

staying order:

“In light of these findings, the decision by the second respondent to recognise the first
respondent as King of Vhavenda, is reviewed and set aside and the appeal must
succeed. However, it would obviously be premature to consider a just and equitable

remedy before the entire review is The outstanding issues and points in




23.

24,

limine referred to the high court for evidence and adjudication have a direct bearing
on any future identification and recognition of a person, even in an acting capacity,
as King or Queen of Vhavenda. Thus, any attempt to appoint anyone to the Throne at
this stage of the proceedings, would require a prior resolution of the very same issues
pending adjudication in the high court. It would be in the interest of all the parties to
have these matters resolved before the next process of identifying and recognising a
leader in terms of s 9 of the Framework Act commences. Consequently, the effect of
the review and selting aside of the first respondent’s recognition as King of Vhavenda
and the withdrawal of his recognition certificate as King will have to be stayed,
pending the completion of the proceedings, including any appeal process that might

arise therefrom.”

Aggrieved by the decision of the Supreme Court of Appeal, the Fourth Respondent
filed an application for leave to appeal to the Constitutional Court. The Fifth

Respondent filed a cross appeal.

The Constitutional Court refused the Fourth Respondent’s application for condonation
in the main application and dismissed the main application. It granted the Fifth
Respondent’s application for condonation in the application for leave to cross-appeal

and directed the Third Respondent herein to pay costs.

This Court further set aside paragraph 3 (f) of the Supreme Court of Appeal order
(staying order). The reasons of this Court set aside paragraph 3 (f) of the Supreme

Court of Appeal is found in paragraph 75 of this Court judgment in Mphephu-




26.

Ramabulana and Another v Mphephu and Others.” 1 respectfully submit that, at no
stage this Court and the Supreme Court Appeal ever issued an order that pending the
determination of the issues at the High Court, an acting King or queen should not be

appointed.

After this Court judgment, the First Respondent continues to remunerate the Fourth
Respondent and Kingship supporting staff. On the 17" February 2022, the Second
Respondent visited the Applicant at the Royal Palace accompanied by Regional
Chairperson of the Afirican National Congress (ANC), Mr. Matibe and Executive
Mayor of Vhembe District, Mr. Nenguda and advised the members of the Applicant
that as a result of the Constitutional Court judgment setting aside the paragraph 3 of
the Supreme Court of Appeal judgment, the First and Second Respondents will
withdraw the benefits due to the King only and the remaining employees of the
Applicant will continue with their duties and the office will not close, as the judgment
of the Constitutional Court is only applicable to the King and not the Vhavenda

Kingship.

On the 01% March 2022, the Royal Family convened a meeting with the Dzikhadzi
and Makhotsimunene (immediate relatives of the Royal Family within the Mphephu
Ramabulana family, being the children of the late King George Mbulaheni Mphephu
Ramabulana) wherein the senior Khadzi, myself as per custom of Masingo of
Mphephu - Ramabulana, identified Mr. David Mphephu Ramabulana (who is one of
the most senior remaining uncles and a sibling to King Patrick Ramaano Mphephu) to

be the acting King of the Vhavenda as there has been a vacancy in the Kingship

7[2021] ZACC 43.




27.

28.

29.
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created after the Constitutional Court set aside prayer 3 (f) of the Supreme Court of
Appeal order in the matter of Mphephu-Ramabulana and since there are pending legal

proceedings contesting the Kingship.

The identification was accepted and endorsed by the Royal Family, as evidenced by
the minutes and the translation submitted to the First Respondent. In terms of the
letter attached to the resolution, it is specifically stated that Mr. Mavhungu David
Mphephu is an immediate member of the Royal Family, direct descendent of King
George Mphephu Ramabulana, brother to King Patrick Ramaano Mphephu and an
uncle to King Dimbanyika Mphephu (the father of the Fifth Respondent and half-

brother of the Fourth Respondent) whose succession is being contested in Coutt.

As prescribed by the Limpopo Act and Traditional Leadership Act, once a royal
family identifies a person for a traditional leadership role, the respective Premier of
the province has to be notified for purposes of recognition. As such, on the 04" April
2022, the Applicant addressed correspondence to the First Respondent, with the
relevant supporting documentation, requesting that Mr. Mavhungu David Mphephu

be recognised as the acting King of the Vhavenda.

On the 09" March 2022, a meeting was held at the Royal Palace attended by the
majority of the Vhavenda Senior Traditional Leaders. In that meeting, Senior
Members of the Applicant briefed the Senior Traditional Leader of the Applicant
decision to identify Mr. David Mavhungu Mphephu in terms of the Masingo of
Mphephu — Ramabulana customary law and custom. All the Senior Traditional
Leaders who were present at that meeting, supported the Applicant’s decision and

indicated that they will support the acting King. f
=y | N

[




30.

31.

32.
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On the 17" March 2022, the Applicant received correspondence from the Fifth
Respondent’s attorneys of record requesting information relating to the appointment
of Mr. David Mphephu Ramabulana as a “regent” at a meeting conveyed on the 15

March 2022,

On the 30" March 2022, the attorneys of the Applicant responded the aforesaid letter

and at paragraphs 4 and 5 of the said letter stated the following:

“4. We are instructed to place it on record that Mr. David Mphephu Ramabulana was
identified in accordance with the customary law of Masingo of Mphephu -
Ramabulana Traditional Community to act as a King (not a regent) in terms of
section 15 of the Limpopo Traditional Leadership and Institutions Act 6 of 2005 and

section 14 of the Traditional Leadership and Governance Framework Act 41 of 2003.

5. The process of appointment of the acting King is still being considered by the
Provincial Government. Thus, it will be premature for our client to respond to your
client’s request in paragraph 3 of your letter. As soon as the decision is made by the
Provincial Government, your client through Promotion of Access to Information Act 2

bl

of 2000, may apply for access to the requested information.’

The Royal Family was never furnished with a response by the First and Second
Respondents regarding their correspondence dated 04" April 2022. Consequently, a

letter was directed to the First Respondent on the 19" April 2022 and received by the




33.

34.

35.
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First Respondent’s office on the 22" April 2022, following up on the progress of the
application for recognition of Mr. Mavhungu David Mphephu as acting King
however, the First Respondent did not respond to same, neither was a decision taken

to recognise Mr. David Mavhungu Mphephu as acting King.

Despite follow-up, the First Respondent did not make an outcome available to the
Applicant. Neither was a reason for the delay in issuing same provided to the
Applicant. The Kingship seat remained vacant, which adversely affected the entire
landscape of Vhavenda traditional leadership as the Applicant are the overall Royal
Family leading the rest of the traditional leaders. Further, the benefits due to the Royal
Family including the staff members in the employ were ceased and same have gone

for long periods of time without salaries and sustenance.

On the 24™ June 2022, a second follow-up letter was addressed to both the First and
Second Respondents, enquiring on the progress of the application for recognition of
the identified acting King, which letter was received by the First and Second

Respondents on the 27% June 2022.

On the 04™ August 2022, the members of the Royal Family held a meeting with the
Second Respondent at his offices, at Polokwane and at that meeting, the Second
Respondent assured the Applicant that the First and Second Respondents will procced
to take decision as to whether Mr Mavhungu David Mphephu should be recognised as
an acting King. This was after the First and Second Respondent, indicated that the

delay of recognising the acting King was caused as a result of 2 (two) legal
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37.

38.
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representatives claiming to represent other parties who claim to be part of the Royal

Family and were excluded in the nomination of the acting King.

None of those parties mentioned above qualified to nominate the acting King in that
in terms of the Masingo of Mphephu Ramabulana’s Custom and traditions, in this
case, the persons who nominate the acting King or Queen are the surviving children

of the late George Mbulaheni Mphephu.

In terms of Masingo of Mphephu Ramabulana custom and tradition, a potential
successor to the Kingship like the Fourth and Fifth Respondents are not permitted to
attend the identification meeting of a King or acting King. The Mulambilu
purportedly represented by VN Incorporated Attorneys have their own Royal Family
at Vuvha Village where Mr. Ndavheleseni Calvin Ramabulana is headman under

Mphephu Traditional Council.

A meeting was scheduled between the Applicant, the First and Second Respondents
on the 16" and 17" August 2022 at the offices of the Second Respondent for the
purpose of drafting a genealogy which would assist in the identification of an acting
King of Vhavenda. The Applicant found it strange as they expected the First, Second
and Third Respondents to be in possession of the record of the Applicant’s genealogy
as that was done when Dimbanyika and the Fourth Respondent were identified and

recognised.

The attorneys of record for the Fifth Respondent, Messers Hamman Moosa
Incorporated, addressed correspondence to the First and Second Respondents on the

14" August 2022, requesting that scheduled meeting should not be convened, alleging




40.

41.

42.

43.
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that the agenda for the meeting would interfere with the pending legal proceedings in

respect of the contestation of Kingship.

Thereafter, the First and Second Respondents cancelled the intended meeting of the
16" and 17" August 2022, with the Applicant, indefinitely and without giving a

reason for same.

The First Respondent failed to take decision regarding the recognition of the acting
King, and no plausible reasons have been furnished in support of such delay. A period
of over 6 (six) months lapsed without the administrative decision being taken, which

the Applicant contends is an inordinate delay.

LITIGATION HISTORY

On the 29" November 2022, the Applicant approached the High Court with an
application in terms of section 6(2)(g) of the Promotion of Administration Justice Act
(PAJA), to review and set aside the First Respondent’s failure to consider and/or
decide upon the Applicant’s application that Mr. David Mavhungu Mphephu be

recognised as an acting King of Vhavenda.

The Applicant’s application in the High Court was not concerning a dispute between
the Applicant and other customary institution as it was a review application between
the Applicant and First Respondent. ® The Applicant in its review application

contended that it was unreasonable for the First Respondent to fail to take decision;

8 Tshivhulana Royal Family v Netshivhulani 2016 ZACC 47 para 48.




44.

45.

46.

47.

the failure to take administration decision was made in capricious and arbitrary
manner by not giving consideration to all facts, law and the impact of delay in giving
a decision; there are reasonable grounds that a reasonable person in the position of the
Applicant would have reasonable suspicion of bias; failure to take decision limits the
Applicant’s rights enshrined in the Constitution; delay is unreasonable and the delay
and failure to take a decision is unconstitutional; and invalid in that they constitute an

infringement of international obligations of the Republic of South Africa.

The First and Second Respondents raised the 5 (five) points in limine.

Firstly, the First, Second and Fifth Respondents contended that the Applicant’s
application was not urgent. They did so, despite the fact that 1 detailed the
circumstances that rendered the matter urgent in paragraphs 115.1 to 115.14 and 140
to 147 of my founding affidavit at the High Court. As a proof, I attach the relevant

pages relating to the aforesaid paragraphs as annexure “A”.

Secondly, the First and Second Respondents contended that the Applicant failed to
join Mulambilu Ramabulana and Nndwakhulu Ramabulana Families to the
proceedings on the basis that they have direct and substantial interest in the matter as
they alleged they are members of the Royal Family defined in section 1 of the

Traditional Leadership Act.

Thirdly, the First and Second Respondents contended that there is a material dispute

of facts in relation to the appointment of the acting King by the Mulambilu




48.

49.

50.

51.
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Ramabulana and Nndwakhulu Ramabulana who alleged that the appointment of the

acting King by the Royal Family was unlawful.

Fourthly, the Fifth Respondent contended that the Applicant lacks standing to bring
the application and that I was not duly authorised to bring the application because the
Fifth Respondent despite the fact that her grandfather (King Patrick Mbulaheni
Mphephu) and myself are biological siblings and in terms of Masingo of Mphephu —
Ramabulana customary law and custom, 1 am designated as a Senior Khadzi (aunt) of

the Applicant.

Fifthly, the Fifth Respondent alleged that the Applicant application is premature due
to the Supreme Court of Appeal and this Court’s orders. The Fifth Respondent
contended that the decision of the Supreme Court of Appeal was not criticised by this

Court.

Sixthly, the Fifth Respondent contended that the Applicant’s substitution of the First
Respondent’s decision in terms of section 8 (1) (¢) (ii) (a) of the PAJA is legally

untenable /inappropriate.

The Applicant replicated to the First, Second and Fifth Respondents points in limine.
During oral argument at High Court, the Applicant’s legal representative requested
that the points in /imine and merits of the application disposed together as they are
interrelated. This application was opposed by the First, Second and Fifth
Respondents. The High Court ruled in favour of the Respondent and parties addressed

the High Court in respect of all points in /limine.
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33.

54.

55.
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The High Court delivered its judgment and only ruled on 2 (two) points in limine
(urgency and prematurity of the application) and did not considered the remaining 3
(three) points in limine. In paragraph 18 of its judgment, the High Court found that:
“In the absence of the Rule that regulates “semi wrgent” applications and the

absence of an explanation for deviation from the rules, in my view, the application

falls short of compliance and falls to be struck off the roll*. In its orders, the High

Court did not issue an order of striking off the matter from the roll. The High Court
judgment and order dated 13" December 2022, are annexed hereto, marked “B” and

“C” respectively.

Despite finding that the matter was not urgent, the High Court proceeded to rule on
the Fifth Respondent’s point in /imine that the Applicant’s application is premature
considering the direction of the Supreme Court of Appeal that the experts must be

consulted before a King, Queen or acting King or Queen can be appointed.

The High Court found that the Supreme Court of Appeal stayed the identification and
recognition of a person, even in an acting capacity as King or Queen of Vhavenda
until finalisation of the review application before the High Court under case number

773/2012.

The High Court concluded by stating that this Court warned the High Court to that

effect in that:
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" The Constitutional Court alerted the High Court to that effect, in saying that, ‘[1]he
Jindings and orders of the Supreme Court of Appeal declaring the identification
decision and the recognition decision invalid are final and binding, and nothing the

High Court will say can change that.”

RELIEF SOUGHT

56.  This is an application for direct leave to appeal to this Court against the judgment and

orders of the High Court, Limpopo Local Division Thohoyandou.

57. In this Court, the Applicant is seeking for the relief that appeal is upheld and the order

of the High Court is set aside and replaced by the following orders:

a. The order of the High Court of Limpopo Local Division Thohoyandou is set aside;
b. The matter is remitted back to the High Court for determination of the remaining

points in limine and merits of the application;

c. The First and Fifth Respondents are ordered to pay Applicants costs in relation to
the High Court order relating to the urgency of the application and paragraph 37
of the judgment;

d. The First and Fifth Respondents are ordered to pay the Applicant’s costs in this

Court.

CONDITIONAL LEAVE TO APPEAL TO THE HIGH COURT

? High Court Judgment at paragraph 24.
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Together with this application, I have conditionally applied to the High Court for

leave to appeal to the High Court, should this Court not grant this application.

JURISDICTION

I respectfully submit that this application raises a constitutional issues relating to the
identification recognition of the acting King in terms of section 15 of the Traditional
Leadership Act and section 13 of the Limpopo Act 6 of 2005 that was passed to give
effect to section 211 of the Constitution.

In Sigcau, ' this Court said:

“The institution of traditional leadership and the determination of who should hold

positions of traditional leadership have important constitutional dimensions.”

Many South Africans (including Vhavenda) in rural and peri-urban areas are
governed by traditional leaders. It is in the interests of justice that disputes pertaining
to traditional leadership be resolved with certainty and clarity in order to maintain

stability of Vhavenda Kingship. '

As this matter relates to order granted by this Court in Mphephu Ramabulana setting
aside the Supreme Court of Appeal decision staying order, it concerns the protection

of authority of the judiciary to carry out its constitutional function vested in it by

0 Sigcau v President of the Republic of South Africa [2013] ZACC 18; 2013 (9) BCLR 1091 (CC); Langa v
Premier, Limpopo and Others 2011 ZACC 38 at para 55.
W Tshivhulana Roval Family at paragraph 27.
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section 165 of the Constitution, and the safeguarding of the rule of the law, the
supremacy of the Constitution, and the values that lies at the heart of the

N . 3
constitutional order."?

63. Section 1C of the Constitution recognises the supremacy of the Constitution and rule
of law. It requires the First Respondent to act in accordance with the Constitution and
places duty on the First Respondent to perform all constitutional and statutory
obligations including to take decision whether to recognises the Acting King or not

diligently and without any delay.

64. This matter further raises constitutional issue as it implicate to the Applicant’s right to
access to Courts in terms of section 34 of the Constitution. By dismissing the

Applicant’s application on the ground that the Supreme Court of Appeal stayed the

identification and recognition of Vhavenda acting King or Queen, the High Court
deprived the Applicant of its rights to prosecute the review application including its
rights to a fair hearing which include a fair hearing on the merits of the dispute, was

unjustifiably limited.

65. This matter also raises an arguable point of general public importance that requires

this Court to determine if when the High Court found that this Court and the Supreme

Court of Appeal stayed the identification and recognition of acting King and/or

Acting queen of Vhavenda, committed an error of law and one that, if followed,

= Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in
the Public Sector including Organs of State v Zuma and Others (CCT 52/21) [2021] ZACC 18; 2021 (9) BCLR
992 (CC); 2021 (5) SA 327 (CC) para 25. .

[

P’



66.

67.

68.

68.1.

21

would infringed upon the Applicant’s right to enjoy access to the Courts, contrary 1o
section 34 of the Constitution.'® This is so, because the High Court adopted an
incorrect legal standard to decide the point in limine whether the review application
was brought prematurely after this Court set aside the Supreme Court of Appeal

staying order leading to a vacancy in Vhavenda kingship or Queenship.

The decision of the High Court in respect of which Applicant applies for this
application relates to a review application under PAJA which gives effect to section
33 of the Constitution. This renders this matter a constitutional matter and on that
ground, this Court has jurisdiction.'*

The dismissal of the Applicant application was predicated upon error of law that
implicates the constitutional right of access to the Courts. That is a constitutional
matter and arguable point of general public importance that engages the jurisdiction of

this Court.

LEAVE FOR DIRECT APPEAL

I respectfully submit that it is in the interest of justice to grant leave to appeal directly
to this Court. I further submit that the interest of justice informed by various factors
outweighs the disadvantages of hearing this matter without the benefit of the Full

Court or Supreme Court of Appeal judgments for the following reasons:

This application has excellent prospect of success;

B3 Villa Crop Protection Pty) Ltd v Bayer Intellectual Property GmbH 2022 ZACC para 66.
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The issues before this Court are important issues;

The position of the Applicant in the society;

The fact that Supreme Court of Appeal and this Court has already spoken on these
issues;

The crisp legal issues for determination;

The Applicant is placed in an invidious position;

The proper interpretation of the Supreme Court of Appeal and this Court orders in

relation to the Kingship or Queenship vacancy; and

Conclusion.

THE APPLICANT’S PROSPECT OF SUCCESS

[ respectfully submit that this Court should set aside paragraph 37 of the High Court

order for the following reasons:

Firstly, the order of the High Court is inconsistent with the doctrine of separation of
powers and the Supreme Court of Appeal and this Court jurisprudence on separation

of powers.

This Court in First Certification,’” with regard to separation of powers reasoned as

follows:

15 Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution of the Republic
of South Africa, 1996 [1996] ZACC 26, 1996 (4) SA 744 (CC); 1996 (10) BCLR 1253 (CC) at para 109. See
also Nyathi v Member of the Executive Council for the Department of Health, Gauteng and Another [2008]
ZACC 8;2008 (5) SA 94 (CC); 2008 (9) BCLR 865 (CC) at para 88; Bato Star above n 42 at para 46;
and Pharmaceutical Manufacturers Association of SA and Another: In Re Ex Parte President of the Republic of
South Africa and Others [2000] ZACC 1; 2000 (2) SA 674 (CC); 2000 (3) BCLR 241 (CC) at para 45.
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“The principle of separation of powers, on the one hand, recognises the functional
independence of branches of government. On the other hand, the principle of checks
and balances focuses on the desirability of ensuring that the constitutional order, as a
totality, prevents the branches of government from usurping power from one another.
In this sense it anticipates the necessary or unavoidable intrusion of one branch on
the terrain of another. No constitutional scheme can reflect a complete separation of

powers: the scheme is always one of partial separation.”

This Court in International Trade at paragraph 95 stated the following:'®

“Where the Constitution or valid legislation has entrusted specific powers and

Sfunctions to a particular branch of government, courts may not usurp that power or

Sfunction by making a decision of their preference. That would frustrate the balance of

power implied in the principle of separation of powers. The primary responsibility of
a court is not to make decisions reserved for or within the domain of other branches
of government, but rather to ensure that the concerned branches of government
exercise their authority within the bounds of the Constitution. This would especially

be so where the decision in issue is policy-laden as well as polycentric.”

It is the Applicant submission that the finding of the High Court at paragraph 26 of its
judgment, offends the doctrine of separation of powers. As soon, this Court in

Mphephu Ramabulana set aside prayer 3(f) of the Supreme Court of Appeal, both
section 15(1) of the Limpopo Act and section 13(1) of the Traditional Leadership Act

were activated. No Court could usurp the powers or functions of the Royal Family and

16 International Trade at para 95.
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the First Respondent by making a decision of their own preference as in this case, the
High Court with respect, frustrated the balance of power implied in the principle of

separation of power.

Secondly, the High Court in finding that the identity and recognition of the Vhavenda
acting King should be stayed until the finalisation of the High Court main review
application pending at the High Court, in effect, placed South Africa in a situation
which she may be accused of having breached of international obligation set out in
sections 231 to 233 read with section 39(b) of the Constitution, by failing to uphold
justice, culture and just administrative action. The High Court’s order and the First
Respondent delay in recognising the acting King with respect have the potential of
violating the International Covenant, Social and Cultural Rights, African Charter of

Human and People’s Rights and The Universal Declaration of Human Rights.

Thirdly, the order of the High Court and the First Respondent’s delay to recognise the
acting King of Vhavenda infringes upon the Applicant’s right to practice their culture
and its dignity. As long as the main matter is pending at the High Court, the Vhavenda
will not have an acting King or Queen and this will weaken the Vhavenda Kingship,
as more than 15 (fifteen) employees are not remunerated by the Second Respondent
since April 2022 and the First and Second Respondents have taken a position that they

will only be paid their salaries when the acting King or Queen is appointed.

The question whether a Court can issue an order which restrains the Applicant and the
First Respondent statutory and constitutional obligations to identify and recognise an

acting King of Vhavenda when there is a vacancy created after this Court upheld the
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Supreme Court of Appeal staying order, affects directly on the Applicant’s right in
terms of section 34 of the Constitution to have “dispute that can be resolved by the

application of law decided in a fair public hearing before Court.

The relief sought by the Applicant in the High Court for the review and setting aside
of the failure of the First Respondent to consider and decide upon the Applicant’s
application to recognise Mr. David Mavhungu Mphephu as an acting King of the
Vhavenda, is predicated upon the constitutional right to just administrative action and

the recognition of acting King to give effect to section 211 of the Constitution.!”

Fourthly, the Fifth Respondent’s point in limine relating to the alleged findings of
Supreme Court of Appeal was dilatory in nature. The High Court at best could only
stay the proceedings pending the final determination of dispute pending at the High

Court under case number 773/12.

Should the parties resolve the dispute pending at the High Court or the dispute is
finalised in that Court, the First Respondent cannot appoint any person as the High
Court order is final. Furthermore, if the First Respondent is delaying to recognise any
person either as acting King or Queen, the Applicant even if the matter has reached
settlement, will not be able to approach Court on this matter as it has been rendered

res judicata as a results of the High Court’s order dismissing the review application.

Y Rikhotso v Premier, Limpopo Province and Others (CCT 79/20) [2021] ZACC 1; 2021 (4) BCLR 436 (CC)
(25 January 2021) at paragraph 22.
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Lastly, manifest injustice would result, should the order dismissing the Applicant’s
application stands. It is important that the High Court error arising from misreading
this Court’s and the Supreme Court of Appeal judgments and orders is corrected. The
High Court’s order as it stands, with respect, already damaged the Applicant’s and the
entire Vhavenda rights to access to Court as they remain without a King or Queen

even on acting capacity and a central tenet of our system of justice.

THE APPLICANT IS PLACED IN AN INVIDIOUS POSITION

The Applicant approached the High Court as a matter of urgency for vindication of its

rights in terms of sections 30, 33 and 211 of the Constitution.

The High Court is a forum best suited for administration of urgent matters and it has

jurisdiction to determine constitutional matter of this nature.

Unfortunately, the High Court despite the fact that the urgency of this matter was self-
evidence, for reasons beyond any foreseeable comprehended (as in Moko,'®) the High
Court struck this matter off urgent roll. In paragraph 18 of the High Court judgment,

the High Court stated that:

“[18] In the absence of the Rule that regulates “semi urgent” applications and the
absence of an explanation for deviation from the rules, in my view, the application

falls short of compliance and falls to be struck off the roll. ”"’

¥ Moko v Acting Principal of Malusi Secondary School and Others (CCT297/20) [2020] ZACC 30; 2021 (3)
SA 323 (CC); 2021 (4) BCLR 420 (CC).
19 See High Court Judgment at paragraph 18.
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The High Court, at the conclusion of its judgment, did not make an order of strucking
the matter from the Court roll. As the First, Second and Fifth Respondents raised
points in /imine, the High Court adjudicated on the points in limine raised that the
application was brought prematurely and with respect incorrectly found that the
Supreme Court of Appeal decision is that the Applicant and the First Respondent
should not appoint and recognise an acting King or Queen of Vhavenda until the High

Court’s case is finalised.

When the Commission on Traditional Leadership Disputes and Claims restored the
Kingship of Vhavenda, it recognised the imbalance of the past and that Vhavenda
were robbed off their dignity and prohibited from fully practicing their customs and
tradition freely by the successive oppression government whose tyranny and iron first

rule ended with the dawn of democracy.

To restore the integrity and legitimacy of the institution of traditional leadership in
line with customary law and customs, it is important that this Court intervene and set
aside the High Court order dismissing the review application to enable the First
Respondent to take decision relating to the recognition of the acting King of

Vhavenda.

With the High Court order, the Applicant cannot approach this Court by way of urgent
direct application or approach the High Court on normal roll as the High Court

dismissed the Applicant’s review application.
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88.  The High Court dismissed the Applicant’s application despite the fact that the Fifth

Respondent’s point in limine was dilatory in nature.

THE PROPER INTERPRETATION OF THE SUPREME COURT OF
APPEAL AND THIS COURT ORDER IN RELATION TO THE KINGSHIP

OR QUEENSHIP VACANCY

89.  The High Court at paragraph 23 of its judgement found that the Supreme Court of
Appeal stayed the identification and recognition of a person, even in an acting
capacity as King or Queen of Vhavenda community, until finalisation of review

application before the High Court.

90.  The High Court at paragraph 24 of its judgment further found that this Court warned
the High Court with regard to staying of the identification and recognition of an acting

King or Queen of Vhavenda in stating that: “/t/he findings and orders of the Supreme

Court of Appeal declaring the identification decision and the recognition decision

invalid are final and binding, and nothing the High Court will say can change that.”

9].  The principle that apply to the interpretation are well established. Trollip JA observed
in Firestone South Africa (Pty) Ltd v Gentiruco AG’ that the same principles applies

to construing documents is as follows:

‘.(Dhe court’s intention is to be ascertained from the language of the judgment or

order as construed according to the usual, well-known rules... Thus, as in the case of

20 Firestone South Africa (Pty) Ltd v Gentiruco AG 1977 (4) SA 298 (A) at 304; [1977] 4 All SA (A) at 604.

i
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a document, the judgment or order and the court’s reasons for giving it must be read

as a whole to ascertain its intention.’

I respectfully submit that the manifest of the Supreme Court of Appeal reasoning at
paragraph 43 of the judgement in Mphephu was to ensure that there should not be a
vacancy in Vhavenda Kingship or Queenship. Hence, the Supreme Court of Appeal
stayed the Fourth Respondent’s withdrawal of his recognition certificate as a King
pending the completion of the High Court proceedings, including any appeal process

that might arise therefrom.

Applying the correct interpretation of this Court and the Supreme Court of Appeal
judgments and orders, the High Court ought to have found that the comment in
paragraph 43 of the Supreme Court of Appeal judgement did not go to the ratio
decidendi of the Supreme Court of Appeal judgement and it is obiter dictum in nature
as it was a mere expression of an opinion upon which point of law which is not

relating to their decision of the case.

The High Court ought to have further found that as soon this Court set aside the
Supreme Court of Appeal stay order, the reasoning of the Supreme Court of Appeal in

paragraph 43 was also set aside.

The High Court in arriving to its finding in paragraphs 23 to 26 with respect violated
section 7 (2) of the Constitution as when the Applicant approached the High Court, it
owed to the Applicant and everyone who depends on the Courts to secure justice and

enjoys the right of access to the Courts.
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96. It is in interest of justice that the incorrect application of this Court and the Supreme
Court of Appeal Court orders and judgments by the High Court is set aside by this
Court to ensure that the principle of legality is not infringed currently and in the

future.?!

97. The error of law in this case raises a constitutional issue and/or arguable point of law

of general public importance and the interest of justice requires this Court’s

intervention.??

98.  The resolution of the constitutional issues and arguable points of law that the
Applicant intend to raise is reasonably necessary in order to determine the outcome of

this case. Irespectfully submit that the High Court made an error of law going out of

the heart of the Applicant’s case by incorrectly interpreting this Court and the
Supreme Court of Appeal order. I respectfully submit that the order of the High Court

cannot survive this error.

99.  The error of law of this kind, if left not corrected, will render the Applicant’s right to
practice its culture, section 211 of the Constitution, fair hearing and access to Court
before the High Court violated. It will also condemn the Applicant to continue to
suffer the harm as there will be vacuum in the Kingship until the High Court matter is

finalised.

THE IMPORTANCE AND NATURE OF ISSUES

2L CUSA v Tao Ying Metal Industries and Others (CCT 40/07) [2008] ZACC 15; 2009 (2) SA 204 (CC).
22 Tuta paragraph 53.
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This matter concerns only constitutional issues. This Court has an advantage of
having before it the full and careful judgements of this Court in Mphephu and the

Supreme Court of Appeal in Mphephu on the issues decided by the High Court.

This Court is understandably reluctant to grant direct leave to appeal when to do so
will deprive it of the views of the Supreme Court of Appeal. This is not such a case in
this matter. The view of the Supreme Court of Appeal will not be of value as this
Court already set aside the Supreme Court of Appeal staying order. It will be, with

respect, wastage of Court time and money for direct leave to appeal to be refused.

It is therefore important that the Applicant which has no resources and still expected
sometimes in 2023 to assist the High Court in deciding the issues referred to it by the
Supreme Court of Appeal, should be forced to suffer delays and costs in this litigation

when this matter is ready to be considered by this Court.

At the High Court, the Applicant could not afford legal costs for Senior Counsel who
is assisting the Applicant in the main matter pending at the High Court. The Applicant

is relying on the services of their attorney of record.

This Court judgment will be binding on all Courts and will settle this contentious
issues whether this Court and Supreme Court of Appeal have ruled that pending the
finalisation of the dispute at the High Court, Vhavenda will not have an acting King

or Queen.
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The issues raised in this application are of importance not only to the parties in this
present litigation but to the proper function of the institution of traditional leaders and

judiciary in the entire country.

The dispute relates to the question whether this Court and the Supreme Court of
Appeal has restrained the Royal Family and the First Respondent to identify and
recognise the acting King or Queen of Vhavenda pending resolution of issues referred

to the High Court by the Supreme Court of Appeal.

These are real and not abstract issues which has given rise to the dispute in Vhavenda
traditional community and need to be resolved as a matter of urgency. The Kingship is
unable to function efficiently as a result of the High Court order and the First
Respondent failure to take decision to recognise the acting King of Vhavenda. I have
no doubt that this Court is in position to deal with this matter promptly. Given the
nature of the issues in contention, it is almost inevitable that this matter would have

ended up in this Court.
THE POSITION OF THE APPLICANT IN THE SOCIETY

The Applicant serves as the spokesperson of Vhavenda. Deputy President of South
Africa Mr. DD Mabuza was quoted on 13™ October 2022 addressing traditional

leaders at Bisho as follows:

B
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“No one is more important than our traditional leaders when it comes to protecting
and preserving our cultural heritage, as they serve as both custodians and guardians

of our values, customs and traditions.”

It is important that Vhavenda acting King or Queen should be recognised without any
delay to avoid the vacuum created when this Court set aside the Supreme Court of
Appeal staying order. The legislator foreseen the need of ensuring that there should
not be vacuum within the institution of traditional leadership and enacted section 13

(1) of the Traditional Leadership Act which state that:

“13. (1) Within 90 days of becoming aware of any of the instances mentioned in
subparagraphs (i), (ii) and (iii)— (a) a royal family must identify a suitable person to
act as a king, queen, principal traditional leader, senior traditional leader, headman
or headwoman, after taking into account whether any of the grounds referred to in
section 9(1) or 16(11)(h) or 16(14) apply to such person; or (b) a royal family or
Khoi-San council, as the case may be, must identify a suitable person to act as a
senior Khoi-San leader or branch head, as the case may be, after taking into account
whether any of the grounds referred to in section 11(1) or 16(14) apply to such a
person, where— (i) a successor— (aa) to the hereditary position of a king, queen,
principal traditional leader, senior traditional leader, headman, headwoman or
senior Khoi-San leader has not been identified by the royal family concerned in terms
of section 8 or 10, as the case may be; or (bb) to the position of senior Khoi-San
leader or branch head has not been elected by the Khoi-San council as contemplated
in section 10(1)(b); (ii) (iii) the identification of a successor to the position of a king,

queen, principal traditional leader, senior traditional leader, headman, headwoman,




110.

111.

112.

113.

114.

34

senior Khoi-San leader or branch head is being dealt with in terms of section 8(4) or

10(7), as the case may be; or....."

In terms of section 13 (2) of the Traditional Leadership Act, if the Royal family fails
to identify suitable person as acting King, the premier must, after consultation with

the royal family identify such person.

If the High Court order is not set aside, it will further disrupt the orderly and effective

administration of Vhavenda Kingship.??

The Applicant is legally recognised traditional leadership structure as the Vhavenda

Kingship or Queenship reside with them.

By not permitting the Royal Family and First Respondent to recognise the acting King
on the basis that this Court and the Supreme Court of Appeal stayed the identity and
recognition of Vhavenda acting King or Queen, the Applicant legitimacy is being
undermined in total regard of the provisions of Limpopo Act and Traditional
Leadership Act which permit the appointment of acting King immediately after the
vacancy occurred when this Court set aside the Supreme Court of Appeal staying

order.

Despite limited funds, the Applicant was forced to approach the High Court and this
Court to resist the usurpation of its constitutional rights. The High Court order and the

First Respondent’s failure to recognise the acting King or Queen of Vhavenda has

B Langa at para 55.
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potential of creating disorder which would make the whole of Vhavenda kingdom

ungovernable.?t

CONCLUSION

115. Having regard to what [ set out herein above, I state that it can never be said that legal
issues referred to herein, were decided in a fair hearing and/or by application of law.
Furthermore, 1 state that it is in the interest of justice and/or of great public
importance that the incorrect application of the law by the High Court as set out
above, be set aside by this Court to ensure that the principle of legality is not
infringed, currently and in future, and also to prevent the administration of justice to

be brought into disrepute.?’

116. This Court is more willing to entertain direct appeals when they involve the
application of the Constitution, rather than the development of common law. The
Applicant’s application raises constitutional issues relating to the correct
interpretation of this Court order setting aside the Supreme Court Appeal staying

order.

117. Ttis in the interest of justice to grant direct leave to appeal as this is a matter affecting
the fundamental right to access to Court of a most to entire Vhavenda who deserve to
have an acting King or Queen pending the final determination of the High Court

matter.

24 See minority of this Court in Pilane v Pilane [2013] ZACC 3 para 118.
25 CUBA v Tao Ying Metal Industries and Other 2009 (2) SA 204 (CC) at para 225A-B.
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118.  The High Court order and reason for dismissing the Applicant’s application is in
conflict with this Court and the Supreme Court of Appeal orders, as the High Court
findings and comments usurped the exercise of the Royal Family and the First
Respondent’s executive functions intended for in terms of section 15 of the Limpopo

Act and section 13 of the Traditional Leadership Act.
119.  Given the nature of the crisp legal issues that arise for determination, and the strong
prospect of success, I submit that it is in the interests of justice to grant leave to

appeal.

Wherefore, [ pray for the relief sought in the notice of motion.

DEPONENT

THUS SIGNED AND SWORN TO AT SILOAM ON THIS THE == OF

DECEMBER 2022 THE DEPONENT HAVING ACKNOWLEDGED THAT SHE

KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT AND
SHE HAS NO OBJECTION IN TAKING THE OATH PRESCRIBED BY LAW

AND CONSIDERS IT BINDING ON HER CONSCIENCE.

Ot

J

EY f’\ . | i .

COMMISSIONER OF OATHS
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The delay of six (6) months is inordinate and inexcusable. This delay is causing the

following prejudice to the Applicants:

Approximately fifteen (15) employees who are assisting the Office of the King have

not recerved their salary since April 2022;

The King’s office is no longer functional;

Senior Traditional Leaders in Venda cannot be inaugurated without the King or acting

King blessing the ceremony;

In Vhembe, there is a rise of cases involving alleged kidnapping of children which

required the intervention of the acting King;

There is a rise of cases of aggrieved mob which suspects of having committed crime
are burnt to death. This too, requires an intervention by the Acting King. As a proof,

I attach herewith Sowetan Newspaper dated 18™ August 2022 marked annexure

“PR13";

Section 23 of the Traditional Leadership Act requires that the national government
must adjust legislative or other measures as maybe required to support and
strengthen the operation of the Kingship or Queenship. Instead, in this case, the First
and Second Respondents by delaying in not recognising the acting King are with

respect weakening the Vhavenda Kingship;
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115.7.  In terms of section 22 of the Traditional Leadership Act, the Vhavenda Kingship are
- required to endeavor to perform its statutory, financial and customary obligations in

the best interest of Vhavenda community and is accountable to the Premier
concerned for the efficient and effective performance of such obligations. It 1s

unable to do so when the First Respondent is not recognising the acting King, Mr.

Mavhungu David Mphephu;

' 115.8. The administration of the Vhavenda Kingship in accordance to the customs and

tradition is impaired;

115.9. The Vhavenda Kingship is unable to support municipality in identifying the
community needs;
115.10. The Vhavenda Kingship is unable to participate in the development of policy and

legislation at the Municipal level;

 J115.11. The Vhavenda Kingship is unable to participate in the developed programs of the

local, provincial and national sphere of government;
115.12. It is unable to share information and co-operation with other Kingships;

115.13. It is unable to perform the function conferred to it by customary law, custom and

statutory law consistence with the Constitution; and

115.14. The Kingship Council as required in section 19 of the Traditional Leadership Act is

AN
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protracted period without the Vhavenda having an acting King. The above honourable

Court is In exactly the same position to make an order on the basis of all the facts

before it.

URGENCY

This matter is self-evidently urgent. There is continuing violation of the Constitution

140.
and the Applicant’s constitutional rights by an organ of State. The violation concerned
has already spanned for g period of 6 (six) wonths. The plight of the Applicant and
the Vhavenda people is continuously in jeopardy.

141.  This matter involves issues of govemance at the provincial law in a manner of
overwhelming public interest.

142. People who are under the institution of traditional leadership, many of them are
people who reside in the rural areas and are poor.

143. They have been precluded from having an acting King since the First Respondent is
delaying recognising the acting King. The longer the First Respondent is not taking an
administrative decision, the more severe the impact on the Vhavenda.

144. The Applicant and their attorneys wrote to the First and Second Respondents on the

25"™ August 2022, regarding the failure to make a determination on the Applicant’s
request for recognition of Mr. Mavhungu David Mphephu as acting King. A copy of

the letter dated 25 August 2022, is annexed herein marked ‘PR14’. To date, the First
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and Second Respondents have not responded to same. There was therefore no

mmproper delay in bringing this application.

It is in the interest of society as a whole that the matter is concerned with the gréatest
of urgency. The administration of justice and public confidence in the administration
of justice requires that this matter (which so patently of great import of the Vhavenda
people and country and for the proper functioning of our constitutional democracy) be
dealt out of the ordinary course and according to an accelerated timetable contained in

the notice of motion.

This semi urgent review relief is required in order to ensure that there should not be a
vacuum in the Vhavenda Kingship position, while the main review application for
appointment of a King is pending before this Court. The Fifth Respondent attorneys in

their letter dated 14™ August 2022 addressed to the Second Respondent are on record

stating that they are prepared to engage the Applicant in the matter relating in the

appointment of the acting King as they are aware of the personnel in the Royal Family

who take care of the Royal Palace and who are compensated by the Second

Respondent.

The Applicant has no alternative relief than to approach this Court on semi urgent
relief pending the finalisation of the review application before this Court as per the
Supreme Court of Appeal order. If the Respondents are mindful to the orders sought,

there will be no need to pursue the semi urgent application, save for the issue of costs.

COSTS

77 A ) ¢
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INTHE HIGH COURT OF SOUTH AFRICA
LIMPOPO DIVISION, THOHOYANDOU
CASE NUMBER: 2016/2022

In the matter between:

MPHEPHU- RAMABULANA ROYAL FAMILY  APPLICANT

AND |

THE PRE‘MIER LIMPOPO PROVINCE 15T RESPONDENT
MEMBER OF EXECUTIVE COUNCIL, CO-OPERATIVE

GOVERNANCE, HUMAN SETTLEMENTS AND T

RADITIONAL AFFAIRS | 2N0 RESPONDENT
MINISTER OF CO-OPERATIVE GOVERNANCE AND
TRADITIONAL AFFAIRS 3R RESPONDENT
TONI PETER MPHEPHU-RAMABULANA 4™ RESPONDENT
- MASINDI CLEMENTINE MPHEPHU 5™ RESPONDENT
JUDGEMENT

AML PHATUDL J

[1] On 12 April 2019, the Supreme Court of Appeal withdrew the
certificate of recognition of the [Fourth Respondent] as King of Vha-

o
ST

7
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Venda' community. The court stayed the order pending the final
determination of the proceedings?by the High Court, Limpopo Division-
Thohoyandou. The parties’ dissatisfaction prompted them to approach
the Constitutional Court, with an aim to either vary or set aside the

Supreme Court of Appeal’s order.

[2] The Constitutional Court® set aside para 3(f) of the Supreme Court
of Appeal's order*, “in order to give full effect of constitutional invalidity

unless there are reasons that dictate otherwise™.

[3] The Constitutional Court judgment and order left a vacuum in the
position of Vha-Venda Kingship/Queenship. In its quest to fill in the
vacancy, Mphephu-Ramabulana Royal Family, represented by Mr. 5.0.
Ravele, approaches this court with a drawn up notice of motion and

seeks the following order.

1. It is directed that this matter be dealt with as a semi-urgent
application and the applicants nomcompliaﬁce with ordinary rules of

services in condoned.

2. The first and second respondents’ action/or conduct of failing to
take a decision to recognise Mr Mavhungu David Mphephu as acting

King of Vha-Venda community:

2.1 s declared unconstitutional, unlawful and invalid.

2.2 s reviewed and set aside; and

* Mphephu v Mpheohu-Remubulona & others ($48/17) (20181 ZASCA 58 (12 April 2019)

2 Mphephu Ramabulana 848/2017 para 3(f) The withdrawal of the certificate of recognition of the first
respandent as King of Vhavenda, shall be staved pending the final determination of the proceedings.

3 pMphephu-Ramabulana and Another v Mphephu and Others [2021] ZACC 43
¢ 1bid- 8. Paragraph 3(f) of the order of the Supreme Court of Appeal is set aside,
* pphephu-Ramabulana op it para [75] ‘
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2.3 s replaced with the decision that Mr Mavhungu David
Mphephu is recognised as the acting King of the Vha-Venda
Community.

3. Costs of the application against the first and second Respondents
on attorneys and client scale, including costs of two (two)
attorneys. No costs are sought against the third, fourth and Fifth
Respondents save in the event that they oppose this

application...”

[4] Mphephu Ramabulana Royal Family's dispute relating to Vha-
Venda community Kingship that started way before 2012, continues.
The Applicant is the Royal Family, believed to be the holder from which
the throne of Vha-Venda Kingship or Queenship rest. Phophi
Ramabulana, a biological sister to the late King Patrick Ranﬁaano
Mphephu and Mr. Mavhungu David Mphephu, deposed to the founding
affidavit, duly authorised by the Royal Family through a resolution.

[5] The first and second respondents are, the Premier — Limpopo
Province and Member of Executive Council, Co-operative Governance
Human Settlements and Traditional Affairs respectively. Adv. Z.S.
Mothupi, briefed by State Attorney — Thohoyandou, represent them.

[6] The third respondent, Minister of Co-operative Governance and
Traditional Affairs, did not file either opposition or notice to abide.
Counsel for the State Attorneys, states categorically that the State
A{tomey,s hold no instruction from the third responcient, ‘

[7] The fourth respondent, Toni Peter Mphephu Ramabulana, whose
certificate of recognition as King of Vha-Venda has been set aside by
the Supreme Court of Appeal, filed a notice to abide by the deci,siorifgi\

§

this court. @i
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[8] The fifth respondent, Masindi Clementine  Mphephu, is the
granddaughter to Phophi Ramabulana, King Patrick Ramaano
Mphephu and Mr. Mavhungu David Mphephu. She is the one the
Constitutional Court opined that the Supreme Court of Appeal ought to
have anointed through substitution®. She opposes the application. Adv.
J. Roux SC assisted by Adv. LF. Taljaardt are her legal

representatives.

[9] The first, second and fifth respondents ran out of time in filing their
notice to oppose and answering affidavits. They wrote a letter {o the
applicant's attorneys after realising that they were out of time in filing
the opposing papers. They requested the applicant to indulge them by
extending time limits for filing the required opposing papers. The
applicant acceded to the respondents’ request. Counsel for the
applicants confirmed on record that the applicant is not opposing their

condonation application, notwithstanding the classical principle set in

Republikeinse’ case, save for costs. | stand to grant their condonation

application.

[10] The first, second and fifth respondents (herein referred to as
respondents unless otherwise specifically stated) opine to first deal with
in limine points raised in their opposing papers. Following the
submissions made by all parties represented, | ruled that the “expert
report” parties sought to infroduce, whereas, neither of them relied on
in their papers nor, as evidence should not be handed in as a record for
purposes of this application. | further ruled that in limine points be

determined separately.

® ibid para{73]
7 Republikeinse Publikasies (Edms) Bpk v Afrikaanse PersPublikosies (Edms) Bpk 1972 (1) SA773 (A} at 182A;
6 (Do
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[11] In limine points raised are non-joinder, disputes of fact, urgency,
locus standi, lack of exhaustion of internal remedies and, order of
substitution of first respondents. | find it inevitable to first deal with, in
limine point- “lack of wurgency” the respondents contends,
notwithstanding the order parties made submissions relating to in limine

points.

[12] Rule 6(12) of the Uniform Rules of this Court governs urgency.
For ease of reference, the Rule provides:

(12) (a) In urgent applications the court or a judge may dispense with
the forms and service provided for in these Rules and may dispose of
such matter at such time and place and in such manner and in
accordance with such procedure (which shall as far as practicable be in

terms of these Rules) as to it seems meet.

(b) In every affidavit or petition filed in support of any application under

paragraph (a) of this sub rule, the applicant shall set forth exp;i‘oit!y the

circumstances which he avers render the matter urqeht Mand the

reasons why he claims that he could not be afforded substantial

redress at a hearing in due course,

(c) A person against whom an order was granted in his absence in an
urgent application may by notice set down the matter for reconsideration
of the order.

[13] The crux of urgency lie in Rule 6(12) (b). It is equally important to

mention that the fact that the applicant wants to have the matter |

resolved urgently does not render the matter urgent. The correct and
the crucial test is whether the applicant will not be afforded substantial

redress at a hearing in due course if the matter was to follow its normal

course as laid down by the rules (Rule 8(5). If the applicant will not or/

N
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cannot be afforded substantial redress at, a hearing in due course, then
the matter qualifies to be enrolled and be heard as an urgent application.
If not. then the matter is not urgent and a struck off the roll order, with

or without costs, must follow.

[14] The applicant’s application falls short of explicit circumstances,

which she avers. render the matter urgent. All that she says is that ‘this

matter is self-evidently urgent. There is continuing violation of the
Constitution and the Applicant's constitutional rights by an organ of
State. The violation concerned has already spanned for a period of six
(six) months. The plight of the Applicant and the Vha-Venda people is

continuously in jeopardy.

[15] The applicant further states that ‘this semi urgent review relief is
required in order to ensure that there should not be a vacuum in the
Vha-Venda Kingship position, while the main review application for
appointment of a King is pending before this Court. The Fifth
Respondent’s attorney, in their letter dated 14 August 2022, addressed
to the Second Respondent, are on record, stating that they are prepared
to engage the Applicant, in the matter refating in the appointment of the
acting King, as they are aware of the personnel in the Royal Family,
who take care of the Royal Palace and who are compensated by the

Second Respondent’.

[16] | enquired from counsel for the applicant, as to which rule is the
applicant relying on, when classifying this application as “semi urgent”.
He concedes that there is no such a rule in. the Uniform Rules of this

Court. The Rules of this court do not make provision for “semi urgent”

applications. If the matter is urgent, then Rule 6(12) applies. Ifthe matter

is not urgent, then rule 6(5) applies. 2 \:\w




[17] The practice directives of Limpopo Divisions and other Divisions
save for Western Cape Division® respectively, are drawn to follow the
classical principle set in Luna Meubel Vervaardigers (Ecdms) Bpk v
Makin and Another (Ya Makins Furniture Manufacturers) 1977 (4) SA
135 (W) 137A-E: It stipulates

‘(1) The question is whether there must be a departure at all from the times
prescribed in Rule 6(5)(b).Usually this involves a departure from the time of 7(now
10) days which must elapse from the date of service of the papers until the stated
day for hearing. Once that is so, this requirement may be ignored and the application
may be set down for hearing on the first available motion day but regard must still
be had to the necessity of filing papers with the Req;strar by the preceding Thursday
so that it can come onto the following week's motion roll which will be Drenared by

the Motion Court Judge on duty for that week.

(2) Only if the matter is so urgent that the applicant cannot wait for the next motion
day, from the point of view of the obligation to file the papers by the preceding
Thursday, can he consider placing it on the roll for the next Tuesday, without having

filed papers by the previous Thursday.

(3) Only if the urgency be such that the applicant dare not wait even for the next
Tuesday, may he set the matter down for hearing on the next Court day at the
normal time of 10:00 am or for the same day if the court has not yet adjourned.

(4) Once the court has dealt with the causes for that day and has adjourned, only if
the applicant cannot possibly wait for the hearing until the next court day at the
normal time that the court sits, may he set the matter down forthwith for hearing at
any reasonably convenient time, in consultation with the Registrar, even that be at

night, or during the weekend.

18] In the absence of the Rule that regulates sem ~urgent”

applications and the absence of an explanation for deviation from the

% Moma Inny Hypefmame*s ané Anocther 1981 {4) SA 108 (CPD). The Western Cape Division aperates B
semi-urgent roll for opposed matters, which are not of extreme Urgency. ¥




rules, in my view, the application falls short of compliance and falls to

be struck off the roll.

[19] The applicant, it seems, says the circumstances that render the
application urgent, ‘is to appoint an acting King to ‘ensure that there
should not be a vacuum in the Vha-Venda Kingship position, while the
main review application for appointment of a King is pending before this
Court’.

[20] Perhaps, before | deal with other in limine points raised, | find it

prudent to consider the judgements® and the reasons articulated

therein. Firstly, the Supreme Court of Appeal had this to say:

in light of these findings, the decision by the second respondent 1o recognise the first
respondent as King of Vha-Venda is reviewed and set aside and the appeal must succeed.

However, it would obviously be premature to consider a just and equitable remedy before

the entire review is finalised. The outstanding issues and points in limine referred to the

high court for evidence and adjudication have a direct bearing on any future
identification and recognition of a person, even in an acting capacity, as Kihm
Queen i)f Vhavenda, Thus, any attempt to appoint anyoné to the Throne at this stage of
the proceedings, would require a prior resolution of the very same issues pending
adjudication in the high court. It would be in the interest of all the parties 10 have these
matters resolved before the next process of identifying and recognising a leader in terms of
s 9 of the Framework Act commences. Consequently, the effect of the review and setting
aside of the first respondent's recognition as King of Vhavenda and the withdrawal of his
recognition certificate as King will have to be stayed, pending the completion of the
proceedings, including any appeal process that might arise iherefrom((eméhasis added).

[21] The main review application, referred back to the Court of this
division for further determination of issued raised thereat, pencis before

the Court of this Division under case number 773/2012.

¢ Wipheohu v Mphephu-Remabulana & others (948/17) {2019} ZASCA S8 (12 April 2019) and Mphepht- .
‘ TN

Rarnabulana and Another v Mphephu and Others 12021] FACC A3 { 3:\&
.
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[22] Inthis- application, the applicant seeks an order to review and set
aside, the first and second respondents ‘failure to take a decision to

recognise Mr Mavhungu David Mphephu, as acting king of Vhavenda

community.

[23] The application of the principle of stare decisis dictates that this
court is bound by the reasons for the decision, judgement and order of
a higher court. This court is thus bound by the ratio decidendi of the
higher court, The Supreme Court of Appeal. The Court stayed the

identification and recognition of a person, gven in an acting capacity

as King or queen of Vhavenda community, until finalisation of review

applicaiion before this division under case number 773/2012.

[24] The Constitutional Court alerted the High Court to that effect, in
saying, ‘[tlhe findings and orders of the Supreme Court of Appeal
declaring the Identification Decision and the Recognition Decision
invalid are final and binding, and nothing the High Court will say can

change that’.

[25] It is common cause that one of the issues for the determination
under case number 773/2012 is the identification and recognition of a
person as a Queen or King of Vha-Venda community. It is clear that the
Supreme Court of Appeal indicated that that’ should not be determined,
not even in acting capacity, pending finalisation of the review

application

[26] The determination of identification and recognition of a person,
evenin an acting capacity as a King or Queen of Vhavenda community
prior to finalisation of issues in the review application under case
number 773/2012, may result, in my view, as an exercise in futility. In

e V\mw\

this result, this application falls to be dismissed. ~ [
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Costs

[27] Determination of costs is no longer a usual recitation- "costs follow
the event”. Kampepe J'° demonstrates that, in determining which [party
or] parties ought to bear the costs in litigation, “it is not correct to begin
the enquiry by a characterisation of the parties”, for “the starting point

should be the nature of the issues™"’

[28] The burning issue between parlies is the vacancy created by the
judgement and order of the Constitutional Court when it set aside para

3(f) of the Supreme Court Appeal order.

[29] The Applicant is a Royal Family. It is an institution of customary
law, exercising its powers in terms of customary law, custom and
proce:sseés. It is trite law that the proéess leading to the recognition of a
King, Queen Traditional leader, Headman or Headwoman, lies with a

Royal family of the customary community concerned.

[30] ltis further trite law that after the royal family initiates a process of
idenﬁfyihg a person to occupy the community leadership position, it
recommends to either the President of South Africa or the Premier of
the Province concerned, to recognise the identified person as such, as

envisaged in terms of the Framework Act.

[31] When the first communigue was sent, both the applicant and, the
first and second respondents, were ad feit with the judgements and
orders of the Supreme Court of Appeal and Constitutional Court, with
more emphasis on para [43] of the SCA judgment. ‘

¥ Miphephu-Ramabulana and Another v Mphephu and Others [2021] {\\M e

2 para (81
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[32] The fifth respondent is likely to be found to be a member of the
applicant, because, she is the grand-daughter of Phophi Ramabulana,
(the deponent of the ‘applicants founding affidavit) and David
Ramabulana (a person allegedly identified by the applicant for

recognition as acting King of Vhavenda Community)

[33] ltis trite law that the first and or second respondents are bound to
exercise the public power and to perform a public function of
recognising a person identified by the Royal Family. The first and
second respondents failed, if not, it skipped their minds to inform the
applicant of the caveat created by the Higher Courts, more especially,
the Supreme Court of Appeal, that no one shall be recognised, even in

an acting capacity, pending finalisation of the review application.

[34] It is clear from the first and second respondent's version

supported by an umpteenth exchange of communique between parties,

including other members of Ramabulana communities, is that the
determination of the review application under case number 773/2012,

pends before the Court of this Division.

[35] Failure on the part of the first and second respondents to highlight
the caveat created by the higher court, prompted the applicant to
approach this court with this application.

[36] |, based on the view express above, | am of the view that the first
and second respondents, falls to be mulcted with costs of the applicant
and fifth respondent’s costs on party and party scale, the one paying,

the other to be absolved. &P\N




[37] |in the result, make the following order:

Order.

37.1 Application for condonation for the late filing of the first and
second respondents’ notice of intention o oppose and answering

affidavit is granted.
37.2 The applicant’s application is dismissed,

37.3 The first and second respondents are ordered to pay, on
party and party scale, costs of the applicant and the fifth
respondent, the one paying, the other to be absolved.

] . ﬂ'~«\'m~%“\ w : ‘i
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INTHE HIGH COURT OF SOUTH AFRICA

LIMPOPO DIVISION, THOHOYANDOU
CASE NUMBER: 2016/2022

In the matter between:

MPHEPHU- RAMABULANA ROYAL FAMILY APPLICANT
AND |
THE PREMIER LIMPOPO PROVINCE 15T RESPONDENT

MEMBER OF EXECUTIVE COUNCIL, CO-OPERATIVE
GOVERNANCE, HUMAN SETTL‘EMENTS ANDT

RADITIONAL AFFAIRS 20 RESPONDENT
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TONI PETER MPHEPHU-RAMABULANA 4™ RESPONDENT
MASINDI CLEMENTINE MPHEPHU | 5™ RESPONDENT

- VARIATION ORDER IN TERMS OF RULE 42(1) (b)

AML PHATUDI J

[1] This is a variation order envisaged in terms of Rule 42(1) (b) of the
Uniform Rules of the High Court relating to the judgment | handed down
electronically by circulation to the parties’ legal representatives by emaii
and publication through SAFLII on 13 December 2022.
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[2]  On 14 December 2022, the fifth respondent’s attorney brought to
my attention an error that slipped through in the order especially relating
to costs. I find it inevitable to vary the costs order in terms of Rule 42 (1)

(b) of the Uniform Rules of this court.

[3] The Rule provides that the court may, in addition to any other
powers it may have, mero motu rescind or vary an order in which there
Is an ambiguity, or a patent error or omission, but only to the extent of

such ambiguity, error or omission’.

[4] [am mindful of an established principle in our law that once a court
has duly pronounced a final judgment or order, it has itself no authority
to corréct, alter or supplement it. There are, however, few exceptions to
that rule. The court may vary the order only to the extent of an error or
omission committed in the order. Among other exception is that ‘the
court may correct a clerical, arithmetical or other error in its judgment or
order so as to give effect to its true intention.’? (Sée Firestone South Africa

(Pty) LTDV Genticuro A.G. 1977 (4) SA 298 at 307C-G)

*Rule 42 {1} The court may, in addition to any other powers it may have, mero motu or upon the
application of any party affected, rescind or vary:

{a} An order or judgment erroneously sought or erronesusly granted in the absence of any party affected
thereby;

{b) an order or judgment in which there is an ambiguity, or a patent error or omission, but only to the
extent of such ambiguity, error or omission;

{c} an orderor judgment granted as the result of a mistake common to the parties,

? Firestone South Africa (Pty) LTD v Genticuro A.G. 1977 (4] SA 298 AD 0t 307C-5)
(i} The principal judgement or order may be supplemented in respect of accessory or consequential matters,

for example, costs or interest on the judgement debt, which the court overlooked or madvertentiy omitted
{o grant;

{ii} The court may clarify its judgement or order, f, on proper interpretation, the meaning thereof remains
obscure, ambiguous or otherwise uncertain, so asto give effact to its true intention, provide it does not
thereby alter “ the sense and substance” of the j judgement or order,

{ili} The court may correct a clerical, arithmetical or other error in its ;uogment or order s0 a5 1o give effect
1o its true intention.

(iv) Where counsel has argued the merits and not costs of a case {which nowadays often happens since the
question of costs may depend upon the ultimate decision on the merits), but the court, in grammg
judgement, also makes an order concerning the costs, it may thereafter correct, alter ot supplement thét

order.
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(2.

[5] |, at paragraph 37.3 of the main order, omitted to indicate that costs
should include ‘costs occasioned by employment of two counsel where
applicable’. |, in fact, intended to give effect to the fifth respondent’s
prayer sought and submission made during the hearing relating to costs

of two counsel.

[6] [ am thus of the view that the omission alluded to falls within the
exception I mentioned earlier and, the costs order falls to be varied mero

motu.
[7] I, in the result, make the following order.
Order

7.1 Paragraph 37.3 in the main judgment and order is varied and

replaced with the following:

“The first and second respondents are ordered to pay, on party
and party scale, costs, including costs occasioned by employment
of two counsel, of the applicant and the fifth respondent, the one

paying, the other to be absolved.”
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CASE NO: 2016/2022
P/HNO: ................

OFFICE OF THE CHIEF JUSTICE
REPUBLIC OF SOUTH AFRICA

IN THE HIGH COURT OF SOUTH AFRICA
LIMPOPO LOCAL DIVISION, THOHOYANDOU

AT THOHOYANDOU ON 13 DECEMBER 2022
BEFORE THE HONOURABLE MR JUSTICE AML PHATUDI

In the matter between:

H

MPHEPHU- RAMABULANA ROYAL FAMILY ~ APPLICANT

AND
THE PREMIER LIMPOPO PROVINCE "~ I1STRESPONDENT

MEMBER OF EXECUTIVE COUNCIL, CO-OPERATIVE
GOVERNANCE, HUMAN SETTLEMENT AND
TRADITIONAL AFFAIRS 2"P RESPONDENT

MINISTER OF CO-OPERATIVE GOVERNANCE AND

TRADITIONAL AFFAIRS 3R RESPONDENT
TONI PETER MPHEPHU-RAMABULANA 4™ RESPONDENT
MASINDI CLEMENTINE MPHEPHU ’ S™MRESPONDENT

HAVING  read the papers filed of record and heard Counsel for the applicants
and the for the respondents.

IT IS ORDERED:
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