IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

In the matter between: CCT 2025/260
SCA Case No.: 1133/2023
HC Case No.: 38665/2022

ICASA FIRST APPLICANT
DR. CHARLIE LEWIS N.O. SECOND APPLICANT
NKHETHELENI GIDI THIRD APPLICANT
And

OPEN HEAVEN COMMUNITY RADIO RESPONDENT
SA COMMUNITY RADIO ORGANISATION AMICUS CURIAE

APPLICANTS’ HEADS OF ARGUMENT

1 INTRODUCTION

1.1 ICASA seeks leave to appeal against the whole of the judgment and order

granted by the Supreme Court of Appeal on 12 August 2025.

1.2 If ICASA is granted leave to appeal, it would then seek an order in terms of
which the appeal is upheld and the order of the SCA is set aside and
replaced with an order in terms of which: “The appeal is upheld with costs
of two counsel” and “The cross-appeal is dismissed with costs of two

counsel.”



1.3 In its judgment, the SCA dismissed ICASA’s appeal against paragraphs 1
and 2 of the orders granted by Justice Janse Van Nieuwenhuizen sitting as
Court of first instance in the Gauteng Division of the High Court of South

Africa, Pretoria on 19 July 2023.

2 REQUIREMENTS FOR LEAVE TO APPEAL HAVE BEEN MET

2.1 This application raises constitutional issues and it is in the interests of

justice for leave to appeal to be granted to this Court.

2.2 In the High Court, Open Heaven sought, an order, amongst others, to
review and set aside ICASA’s instruction to it to cease broadcasting on 11
September 2022!. This was a challenge to the exercise of ICASA’s powers.

A challenge to the exercise of public power is a constitutional matter.

2.3 In the SCA:

23.1 The first issue was whether ICASA has statutory powers to entertain
an application to condone non-compliance with section 19 of the

Electronic Communications Act 36 of 2005 (“the ECA”).

232 The second issue, which arose from Open Heaven’s cross-appeal, was
whether the duration of Open Heaven’s Class Broadcasting Licence

was retrospectively and automatically extended by a period of two

! Amended notice of motion on page 374 of Volume 5.



24

2.5

2.6

2.7

years by an amendment to the Standard Terms and Conditions
Regulations for Class Licenses, 2010 which came into effect on 25

March 2021.

Constitutional issues

ICASA is an organ of state established in terms of the Independent

Communications Authority Act 13 of 2000 (“the ICASA Act”) and

exercises public power.

ICASA can only exercise the powers vested upon it by law. The purported

exercise of powers which ICASA does not have is unlawful. The question
whether ICASA has properly exercised the powers vested upon it by law is

a constitutional issue.

ICASA regulates, amongst others, the broadcasting industry in the public
interest. It does this by exercising the powers and performing the functions
vested upon it by law?, the ICASA Act, the ECA and other legislation

referred to in the ICASA Act and the ECA.

The dispute between ICASA and Open Heaven is about whether ICASA
has legislative power to condone non-compliance with section 19 of the
ECA. ICASA contends that it does not have such authority. The resolution

of this dispute involves the interpretation of the ICASA Act and the ECA.

2 See also section 192 of the Constitution.



2.8

2.9

2.10

2.11

2.12

2.12.1

In relevant parts, section 19 of the ECA provides that:

“2) Class licensees seeking to renew their class licences must, in
writing and not less than six months prior to the expiration of
their class licence, notify the Authority of their intention to

continue to provide the service.”

Open Heaven did not comply with section 19(2) of the ECA because it
submitted its renewal notice late. The question that then arose was whether

ICASA had statutory powers to condone such non-compliance.

The nature and extent of the powers of an organ of state such as ICASA
and the exercise thereof are constitutional issues over which this Court has

jurisdiction.

ICASA derives its powers from the ICASA Act, the ECA, the statutes
referred to therein and the regulations promulgated thereunder. For this
reason, the question of whether these instruments empower ICASA to
condone non-compliance therewith is a constitutional issue. The same

applies to whether ICASA properly and lawfully exercised its powers.

In addition to the above, this application raises the proper interpretation of
the following legislative and regulatory instruments from which ICASA

derives various powers:

The ICASA Act.



2.12.2

2.12.3

2.12.4

2.12.5

2.13

2.14

2.15

The ECA.

The Community Broadcasting Services Regulations, 2019.

The Class Licensing Process and Procedures Regulations, 2010.

The Standard Terms and Conditions Regulations for Class Licenses,

2010 as amended on 25 March 2021.

The interpretation of statutes is a constitutional issue over which this Court

has jurisdiction.

In addition, Open Heaven sought relief in terms of the Promotion of
Administrative Justice Act 3 of 2000 (“PAJA”) which was enacted to give
effect to section 33 of the Constitution. PAJA provides for the judicial

review of administrative action, which is also a constitutional issue.

In the premises, this application raises constitutional issues over which this
Court has jurisdiction and ICASA ought to be granted leave to appeal to
have the issues in dispute between the parties resolved, not only as between
ICASA and Open Heaven but for the proper and efficient regulation of the
community broadcasting industry insofar as the renewal of class

broadcasting licences is concerned.



2.16

2.16.1

2.16.2

2.16.3

2.16.4

Interests of justice

It is in the interests of justice that ICASA be granted leave to appeal against
the whole of the judgment and order granted by the SCA for the following

reasons:

ICASA has reasonable prospects of success on the grounds of appeal

set out below.

On a proper interpretation of the ICASA Act and the ECA, ICASA
does not have powers to condone non-compliance with section 19 of
the ECA. The correct interpretation of these legislative instruments

has to be finally determined by this Court.

The issues in dispute in this application are important to both parties
and are in the public interest insofar as they relate to the regulation
and licensing of community radio stations, which ICASA must do in

the public interest.

This application raises important arguable points of law which are not
only applicable to ICASA and the respondent, but to the whole of the
community broadcasting industry because Open Heaven is not the
only community radio station which is concerned about the correct
legal position as far as the renewal of class broadcasting licences is

concerned.



2.16.5

2.16.6

2.16.7

2.16.8

ICASA and the community broadcasting industry require clarification
about the nature and extent of ICASA’s powers in terms of section 19
of the ECA insofar as they relate to the receipt and consideration of
applications to renew class broadcasting licences submitted to [CASA

outside the time prescribed in that section.

In addition, there is uncertainty about applications to renew class
licences which were submitted to ICASA after the expiry of the time
prescribed in section 19 of the ECA. ICASA holds the view that it
does not have the power to condone non-compliance with section 19
of the ECA. It is in the public interest that this stand-off between
ICASA and community radio stations be finally resolved by this

Court.

Whilst both the High Court and the SCA have concluded that ICASA
has the power to condone non-compliance with section 19 of the

ECA, both did not identify the source of that power and, importantly,

the circumstances under which such a power may be exercised — put

differently, the requirements for such condonation.

In addition, the SCA judgment has the effect of retrospectively
renewing class licences without the relevant licencees having
complied with the renewal requirements. The effect of this is that the

purpose of such requirements is then defeated.
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3.1

3.2

3.3

3.4

3.5

ICASA

ICASA was established in terms of the ICASA Act. The establishment of
ICASA is provided for in section 192 of the Constitution to regulate

broadcasting in the public interest.

Section 4 of the ICASA Act provides that ICASA “must exercise the

powers and perform the duties conferred and imposed upon it by this Act,

the underlying statutes and any other applicable law.” The “underlying

statutes” are defined in section 1 of the ICASA Act to include the ECA.

In terms of section 4 of the ICASA Act and in accordance with the rule of
law, ICASA can only “exercise the powers and perform the duties
conferred and imposed upon it” by the ICASA Act, the ECA and any other

applicable law.

Section 4(3) of the ICASA Act contains a list of the powers conferred upon
ICASA. In relevant parts, it empowers ICASA to “grant, renew, amend,

transfer and revoke licenses in_accordance with the provisions of this Act

and the underlying statutes.”

The ECA makes provision for the regulation of electronic communications
network services and broadcasting services. It also makes provision for the

granting and renewal of what is referred to therein as individual and class

licences.



3.6

3.7

3.7.1

3.7.2

The dispute between the parties relates to the renewal of class licences

which are granted in terms of section 5(4) and renewed in terms of section

19 of the ECA. An individual license is granted in terms of section 5(2) and

it is renewed in terms of section 11 of the ECA.

Whilst sections 11 and 19 of the ECA deal with the renewal of individual

and class licenses, they contain different provisions and the powers vested

upon ICASA in relation thereto are also different. This legislative choice is

not in dispute in this application and it is not challenged.

Section 11(1) of the ECA provides that a licensee (the holder of an
individual licence) may, subject to the conditions of the individual
licence, apply for the renewal of such licence. The section is silent as
to when a renewal application must be made to ICASA. This is

provided for in the relevant regulations which ICASA is empowered

to prescribe in terms of section 11(1) and (2).

On the other hand, section 19(2) provides that a licensee seeking to

renew a class licence “must, in writing and not less than six months

prior to the expiration of their class licence, notify the Authority of

their intention to continue to provide the services.” In the case of a

class licence, the time within which a notice to continue to provide the

relevant services is prescribed by the Legislature in the ECA itself.




3.7.3

3.8

Whilst section 11(9) of the ECA, which applies to individual licences,

empowers ICASA to, “on good cause shown by the respondent,

accept for filing, an application for renewal that is not submitted

within the time period prescribed by the Authority in terms of

subsection (2)”, there is no similar provision in section 19, which

deals with the renewal of class licences. There is, therefore, a clear

distinction between the powers which ICASA has in terms of sections

11 and 19 of the ECA. Whilst section 11(9) of the ECA expressly

empowers ICASA to accept the late filing of a renewal application for

an individual licence, section 19 does not give ICASA such a power

insofar as the renewal of class licences is concerned.

At all material times, Open Heaven held a class broadcasting licence and
conducted a community radio station covering the areas of Hammanskraal,
Soshanguve and Pretoria North. The dispute between the parties is about
the renewal of this licence. Open Heaven submitted its renewal notice after
the time for its submission had already lapsed and ICASA refused to

entertain it on the basis that it did not have the powers to entertain a

renewal notice submitted out of time because section 19 of the ECA did not

empower it to do so. ICASA also refused to entertain Open Heaven’s

request to condone its non-compliance with section 19 of the ECA because

ICASA does not have the powers to do so.

10



3.9

3.9.1

39.2

39.2.1

In instances where the legislature empowers an organ of state to condone
non-compliance with a statutory provision, it does so expressly using clear

language.

There are many instances where the Legislature empowered an organ
of state to condone non-compliance with a statutory provision. In such
instances, the Legislature said so expressly in the very same statute
and even went further to prescribe the circumstances under which the

organ of state could exercise such a power. It did not say so in respect

of section 19 of the ECA and its silence is not a mistake and the High

Court and the SCA were wrong in purporting to speak for the

Legislature.

The following are some of the instances where the Legislature has
expressly empowered an organ of state to condone non-compliance
with the time periods prescribed in statutes or to extend the time

period prescribed in statutes:

Section 11(9) of the ECA empowers ICASA to condone non-

compliance with the period prescribed therein on good cause

shown. Without this provision, ICASA would not have been
empowered to condone non-compliance with the time frames

prescribed in that section.

1"



3922

39.23

3.10

3.10.1.1

Section 75(2) of the Promotion of Access to Information Act 2
of 2000 empowers the relevant appeal authority to “allow the
late lodging of the internal appeal.” Without such a provision,
the relevant appeal authority would not have been empowered
and would not have had the requisite jurisdiction to “allow the

late lodging of the internal appeal.”

The Local Government: Municipal Property Rates Act, 2004
empowers the relevant Member of Executive Council to condone
non-compliance by a Municipality with a provision that imposes
time frames. Once again, without that relevant empowering
provision, the Member of the Executive Council of the relevant
province would not have been empowered to condone non-

compliance with the time frames provided therein.

A Court also does not have an inherent power to condone non-compliance

with statutory provisions. A power to condone non-compliance with a

statutory provision must be sourced from the relevant statute itself. Once

again, where the Legislature provides a power to condone non-compliance

with a statutory provision, it does so expressly.

Section 9 of PAJA empowers the Court to extend the time
prescribed in section 7(1) thereof within which an applicant must
institute judicial review proceedings. Without that power,

provided for in section 9 of PAJA, a Court would not have been

12



3.10.1.2

3.10.2

3.11

empowered and able to extend the period prescribed in section

7(1) of that legislation.

Section 4 of the Institution of Legal Proceedings Against Certain

Organs of the State Act 40 of 2002 (“Act 40 of 2002”)

empowers a Court to condone non-compliance with section 3(1)
thereof. Without section 4 of that legislation empowering a
Court to condone non-compliance with section 3(1) thereof, the
Courts would not have had the necessary jurisdiction to condone

that non-compliance.

Act 40 of 2002 requires a plaintiff to deliver a notice in terms of
section 3(1) thereof before instituting Court proceedings against an

organ of the state to which it applies. Without such a notice, the

proceedings are not legally competent, and the Court will not have

jurisdiction to entertain it. Without section 4 thereof, the Court would

not have been empowered to condone non-compliance with section

3(1) thereof.

In the light of the above, the High Court and the SCA got it wrong when
they concluded that ICASA had the power to condone non-compliance
with section 19 of the ECA without identifying the source of such a power.
There is, therefore, a reasonable prospect that an appeal would succeed and

therefore, I[CASA is entitled to be granted leave to appeal to this Court.

13



4

4.1

4.1.1

4.2

PROCEEDINGS IN THE HIGH COURT

Open Heaven’s case

In its amended notice of motion, Open Heaven sought an order in the

following terms:

Declaring that its Class Broadcasting Service Licence (“the licence”)
is valid for seven years with effect from September 2017 to 11

September 2024.

Declaring that ICASA’s instruction to it to cease broadcasting on 11

September 2022 is invalid and unlawful.

In the alternative to the above, Open Heaven sought an order
reviewing and setting aside ICASA’s decision to refuse to process its
notice of renewal of its class licence. This relief was reformulated as
an order that the “notice of remewal be remitted back to the
Respondents to process on terms imposed by this Court” and not that

ICASA must consider its “request for condonation contained in its

letter dated 11 June 2022.”

In its supplementary founding affidavit, Open Heaven alleged that:

14



4.2.1

422

423

It was the holder of a Class Broadcasting Service License with the
effective date of 12 September 2017. Paragraph 2 of the schedule to

the license provides as follows:

“2.1 The effective date of the Licence is 12 September 2017.

2.2 The Licence shall expire on 11 September 2022.” (Own

emphasis).

It was in accordance with “the original Standard Terms and
Conditions Regulations for Class Licenses, 2010” (“the 2010

Standard Terms and Conditions™) that its license “stated that it

would expire on 11 September 2022 which was five years from the

effective date.”

On 25 March 2021, ICASA amended the 2010 Standard Terms and
Conditions and clause 4 thereof says that community sound
broadcasting service licenses “are valid for seven (7) years from the

effective date” (“the_amendment”). Open Heaven opportunistically

and as a classic afterthought incorrectly relied on this clause to

contend that the duration of the licence was automatically and

retrospectively extended by two years. This was opportunistic because

Open Heaven would not have submitted a renewal notice if indeed its
licence was valid for a period of seven years and this litigation would

not have taken place.

15



4.2.4

4.2.5

4.2.6

The “only natural meaning” of the amendment “read with the
relevant clauses of the Respondent’s license”, is that “from the date of
commencement of the amended regulations (25 March 2021), the
Respondent’s license became valid for a period of Seven Years from
its effective date of 12 September 2017.” This contention is wrong
because it is not supported by the wording of the amendment, and it

also does not follow by necessary implication. Importantly, it seeks to

suggest that the amendment has retrospective effect and that the

relevant licensees were somehow automatically exempted from the

strict requirements for the renewal of their licences.

Open Heaven reads the amendment to have retrospective effect and

rejects ICASA’s contrary interpretation. It further rejects ICASA’s

advisory letter to the relevant license holders dated 12 July 20213 in

which ICASA said:

“The seven (7) year duration as provided for in regulation 4 above,

will be effective upon the date of renewal of the current license or new

licenses. The regulation does not automatically extend the duration of

vour current five-year license.” (Own emphasis).

Open Heaven submitted “a renewal notice that was fourteen days out

of time” and ICASA advised it on 12 July 2021 that “legislation and

3 ICASA’s letter cannot be ignored because it forms part of the surrounding circumstances relevant to

the interpretation of the amendment.

16



4.2.7

4.2.8

43

the regulations do not allow late renewal notices and such notices
would not be considered.” Open Heaven would not have submitted
this renewal notice if it truly believed, from the beginning, that its
licence was automatically and retrospectively extended by the
amendment without it complying with the strict requirements for

renewal.

The legislation “does not state that the Respondents may not process a
renewal notice submitted out of time.” According to Open Heaven, the
fact that the legislation does not prohibit the consideration of a
renewal notice submitted out of time means that ICASA is
empowered to consider and approve such renewal notices. This is
wrong and ICASA disputes this and contends that the rule of law
requires [CASA to exercise only the powers vested upon it by law and

not powers vested upon it by itself or by licence holders.

Open Heaven’s contention is to the effect that as long as the
legislation is silent on a particular issue, an organ of state is free to do

what it wants. This, however, is inconsistent with the rule of law

which says that an organ of state can only perform the functions and

exercise the powers vested upon it by law®.

In paragraph 11 of its replying affidavit, Open Heaven alleged that “the

amended regulations effectively added two more years to the respondent’s

17



4.4

4.5

4.6

license term of validity at the time they were published with the effect that
the respondent’s license was extended to September 2024.” The effect of
this contention is that the duration of every class licence was extended
without the licence holders having complied with the prescribed strict

requirements for the renewal of such licences.

ICASA’s case

ICASA refused to process Open Heaven’s notice of renewal of the licence
because it was delivered outside the time prescribed in section 19 of the

ECA. The fact that the renewal notice was delivered late is common cause.

Insofar as Open Heaven’s notice of renewal of the licence was delivered
out of time, ICASA did not have powers to condone such non-compliance

with section 19 of the ECA. This is different from the renewal of an

individual licence where ICASA is expressly empowered by section 11(9)

of the ECA to condone non-compliance with the time period prescribed

therein.

On 22 March 2019, ICASA published the Community Broadcasting

Services Regulations, amongst others, to prescribe:

4 See the judgments of this Court in Pharmaceutical Manufacturers and Fedsure.

5 Regulation 3.

18



4.6.1 the framework under which community broadcasting licensees such
as Open Heaven will operate;

4.6.2 registration, renewal, transfer and amendment process of community
broadcasting licences (the type of licence held by Open Heaven at the
time); and

4.6.3 governance and management structure of a community broadcasting
licensee.

4.7 In relevant parts, the Community Broadcasting Service Regulations provide

that:

4.7.1 The founding documents of a licensee must reflect defined roles of
management and the board members®.

4.7.2 The role of the board includes: ensuring compliance with all relevant
laws, regulations and codes of good practice’ and the identification of
risk areas and performance indicators®,

4.7.3 A licensee intending to renew its licence must submit an application

for renewal as per the requirements in the Processes and Procedures

Regulations comprising, amongst others, the following’:

6 Regulation 5(1).

7 Regulation 5(3)(a).

19



4.73.1

4.7.3.2

4.73.3

4.73.4

4.7.3.5

4.7.4

4.7.5

feasibility and sustainability report;

five (5) year financial statement revealing how a licensee has

been performing;

community support detailing how community members have

been given access to the airwaves;

legality of office bearers; and

compliance report in respect of relevant legislation, ICASA’s
regulations and licence conditions, including instances of non-

compliance.

When it considers an application to renew a class broadcasting service

licence, ICASA may, where necessary, publish a notice to conduct

public hearings'.

ICASA “will not renew a community broadcasting licence if the
Authority determines that a licensee” has failed to meet the criteria in
terms of regulation 4(4)(a) to (g) and has failed to comply with a

decision or ruling by ICASA.

8 Regulation 5(3)(e).

% Regulation 7(1).
10 Regulation 7(3).

20



4.8

4.9

4.10

With effect from November 2021, Open Heaven “did not have a fully
functioning board to oversee the running of its affairs as there were only
three members remaining on the board''.” Despite ICASA’s intervention,
Open Heaven failed to appoint a functional board by the time that it had to
comply with section 19(2) of the ECA and submit its notice of its intention

to continue to provide broadcasting services. This means that Open Heaven

did not comply with the requirements to have the licence renewed as on the

date on which it had to give notice of intention to continue rendering

broadcasting services because it did not have a board to perform the roles

prescribed in regulation 5(3). Open Heaven’s retrospectivity argument

seeks to suggest that its licence was automatically and retrospectively

renewed even though it did not have a functional board.

On 23 March 2022, ICASA advised Open Heaven that it “had failed to
renew its licence timeously and must cease broadcasting on 11 September
2022 ICASA further advised Open Heaven that it “was supposed to

submit its renewal application on or before 11 March 2022.”

On 30 March 2022, Open Heaven delivered its notice notifying ICASA of
its intention to renew its licence and to continue to operate a community

broadcasting radio station'?. It is common cause that this notice was

delivered out of time. ICASA refused to entertain the notice because it does

! Paragraph 19 of the respondent’s founding affidavit.

12 Paragraph 27 of the respondent’s founding affidavit.
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4.11

not have powers to condone non-compliance with section 19(2) of the

ECA.

In a letter dated 11 April 2022, Open Heaven asked ICASA to reconsider
its decision not to entertain its late notice of intention to renew its licence.
Open Heaven explained its failure to comply with section 19(2) of the ECA

as follows:

“The radio station in question was captured from the community of

Hammanskraal for more than 14 years. It was only brought to

Hammanskraal in June last year after compliance officer instructed the

then interim board of directors to take the radio to its right full owners.

We had to start afresh and source donation for equipment’s transmitter

even the venue to house the radio. It took us for 4 months to get the radio

off the ground and during that period the communication from ICASA was
with the then secretary of board who kept most important information for

himself.

Open Heaven went on air for the first time in Hammanskraal on the 1*

October 2021 and during that period we had to prepare for the AGM ...

We focused mainly in organizing the AGM; we were not informed of the

expiry of the licence ...” (Own emphasis).

22



4.12

4.13

4.13.1

4.13.2

4.13.3

In a letter dated 15 June 2022, Open Heaven further blamed its failure to
comply with section 19(2) of the ECA on “several factors” which it

explained as follows:

“4. The reason for late submission of renewal application was because
there was supposed to be Annual General Meeting ... to adhere to

compliance standards of our licence.

6. The valid reason that delayed our application is because Open Heaven

Radio operated for fourteen (14) vears in the wrong location being

Pretoria west ...

8. QOur request is to be pardoned since we breached Electronic

Communications Act No 36 of 2005 ...” (Own emphasis).

In a letter dated 12 July 2021 addressed to, amongst others, Open Heaven,

ICASA advised community broadcasting class licensees that:

ICASA had published certain regulations and that it wished to bring

them to the attention of licensees, including Open Heaven.

Licensees must submit notices to renew their licensees timeously.

The ECA does not empower ICASA to condone late renewal

notifications.

23



4.13.4

4.14

4.15

4.16

No “late renewal application will be considered” because ICASA had

no powers to condone late renewal notifications and applications.

Upon receipt of ICASA’s letter dated 12 July 2021, Open Heaven did not

respond and contend that the duration of its licence had been

retrospectively and automatically extended by the amendment. Open

Heaven only thought about this when it filed its supplementary founding

affidavit.

The High Court judgment

The High Court dismissed the relief sought by Open Heaven in its amended
notice of motion but granted an order declaring that ICASA “has the

legislative power to consider an application for condonation for the non-

compliance with the time limit contained in section 19(2)” of the ECA". It
is common cause that Open Heaven did not ask for this order in its

amended notice of motion.

Consequent upon the aforesaid declaratory order, the High Court granted
an order remitting'* Open Heaven’s “request for condonation contained in
its letter dated 11 June 2022” to ICASA “for consideration.” The

implementation of this order would have required to identify the source of

13 Paragraph 1 of the order.

14 Paragraph 2 of the order.
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4.17

4.18

4.19

its powers to entertain the “request for condonation” for non-compliance

with section 19 of the ECA.

Open Heaven’s amended notice of motion read together with the order
which the High Court granted shows that the order granted by the High
Court is not the order which was asked for and it is also not the order which
ICASA was called upon to oppose. It was accordingly not legally

competent for the High Court to grant that order and the SCA ought to have

upheld ICASA’s appeal for this reason alone.

The High Court did not grant an order declaring that any of ICASA’s

conduct is constitutionally invalid and did not review any of ICASA’s

decisions. This is important when considering the correctness of the High
Court order and the SCA order dismissing ICASA’s appeal. An order

remitting a matter back to the decision-maker is only competent after the

decision complained of has first been reviewed and set aside.

In paragraph 53 of its judgment, the High Court said:

“[53] I am of the view, that an order declaring that ICASA has the

necessary legislative power to, in its discretion, condone the

late filing of a notice for the renewal of a class licence in terms

of section 19(2), will be just and equitable in the circumstances.

Such order will achieve the actual purpose for the relief sought

by the applicant, to wit; a consideration of its request for

25



condonation for the late filing of the notice contemplated in

section 19(2) of the Act.” (Own emphasis).

4.20 The declaratory order in paragraph 1 of the High Court order was granted

on the basis that it was just and equitable to do so. This, however, was

wrong because the High Court did not first grant an order declaring that
any of ICASA’s conduct was unconstitutional and did not first review any

of ICASA’s conduct. For this reason, the SCA erred in not upholding

ICASA’s appeal.

4.21 The correct legal position is that a just and equitable order can only be
granted after a Court has first declared that conduct is unconstitutional or

has reviewed a decision or conduct as unlawful.

4.21.1 Section 8(1) of PAJA provides that in judicial review proceedings, a
Court “may grant any order that is just and equitable.”” In

Bengwenyama'®, the Constitutional Court held that:

“[84] It would be conducive to clarity, when making the choice of a

just and equitable remedy in terms of PAJA, to emphasise the
fundamental constitutional importance of the principle of
legality, which requires invalid administrative action to be

declared unlawful. This would make it clear that the

discretionary choice of a further just and equitable remedy

15 Bengwenyama Minerals (Pty) Ltd and Others v Genorah Resources (Pty) Ltd 2011 (4) SA 113 (CC).
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follows wupon that fundamental finding. The discretionary

choice may not precede the finding of invalidity. The discipline

of this approach will enable courts to consider whether relief
which does not give full effect to the finding of invalidity, is
Justified in the particular circumstances of the case before it.
Normally this would arise in the context of third parties having
altered their position on the basis that the administrative action
was valid and would suffer prejudice if the administrative
action is set aside, but even then the ‘desirability of certainty’
needs to be justified against the fundamental importance of the
principle of legality’®.” (Own emphasis).

4.22 The effect of Bengwenyama is that the High Court erred in granting what it

considered to be a just and equitable remedy without first declaring that the

failure to process the renewal application was invalid or without first

reviewing and setting it aside. Consequently, the SCA erred in not

upholding ICASA’s appeal and this justifies leave to appeal to this Court.

S  PROCEEDINGS IN THE SCA

5.1 ICASA appealed against paragraphs 1 and 2 of the High Court orders to the
SCA. Open Heaven cross-appealed against the dismissal of the main relief

sought by it.

16 Eskom Holdings Ltd and Another v New Reclamation Group (Pty) Ltd 2009 (4) SA 628 (SCA) at
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5.2

53

5.3.1

532

The SCA dismissed ICASA’s appeal and upheld Open Heaven’s cross-

appeal and granted an order in the following terms:

“(i) it is hereby declared that in terms of regulation 4 Government Notice
44328 of 25 March 2021, the period of validity of a Class broadcasting

Service Licence is seven (7) years from the effective date.

(ii) it is hereby declared that the applicant’s Class Broadcasting Service

Licence is valid for a term of seven (7) years from the effective date.

(iii) the applicant’s notice of renewal is remitted back to the respondents to

be processed.

(iv) the respondent is ordered to pay costs.”

The effect of the SCA order is that:

The amendment has retrospective effect.

ICASA has powers to entertain a renewal notice submitted to it
outside the time prescribed in section 19 of the ECA and that ICASA

has powers to condone such late renewal notice.

para 9.
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54

54.1

542

543

5.5

In paragraph 20 of its judgment, the SCA concluded, wrongly so, that:
“Consequently, ICASA has a discretion to condone late notices of intention
to renew licences where there has been substantial compliance with the
statutory provision” and that ICASA should have considered Open
Heaven’s “request for conmsideration of its late notice of renewal.” The

SCA’s conclusion is wrong.

The ICASA Act and the ECA do not empower ICASA to condone

non-compliance with section 19 of the ECA.

ICASA considered Open Heaven’s late renewal notice and decided
that it did not have the power to condone a late renewal notice. This
decision had to first be reviewed and set aside before the matter could
be referred back to ICASA for reconsideration. Both the High Court

and the SCA overlooked this.

In a letter dated 11 July 2022, ICASA advised Open Heaven that it
had no “legislative or regulatory discretion to condone non-
compliance” and that it “cannot accede to Open Heaven Community
Radio’s request.” Both the High Court and the SCA ignored this

evidence.

In paragraph 21 of its judgment, the SCA concluded that: “Within the
context of both the ICASA and the ECA, ICASA does have the power to

condone the late submission of a notice of renewal of a class broadcasting
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licence in an appropriate case.” This, with respect, is wrong because the

ICASA Act and the ECA do not contain a provision which empowers

ICASA to condone non-compliance with section 19 of the ECA. The SCA

itself did not identify such a provision.

5.6 The SCA did not identify a provision in the ICASA Act and the ECA
which empowers ICASA to “condone the late submission of a notice of
renewal of a class broadcasting licence in an appropriate case” because

there is no such provision. This justifies leave to appeal to this Court and

upholding the appeal. In addition, there is no indication of what an

appropriate case is.

5.6.1 ICASA is an organ of the state established in terms of the ICASA Act.

5.6.2 ICASA derives its powers from, amongst others, the ICASA Act and
the ECA.

5.6.3 The principle of legality is to the effect that ICASA can only perform

the functions and exercise the powers given to it by law. If ICASA
purports to perform functions and to exercise powers not given to it
by law, such purported performance and exercise are constitutionally

invalid!’.

17 See Fedsure Life and Pharmaceutical Manufacturers cases.
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6

6.1

6.2

THE GROUNDS OF APPEAL

There is no power to condone non-compliance with section 19 of the ECA

The SCA judgment is wrong in many respects and it is in the interests of
justice to grant ICASA leave to appeal. The SCA erred in concluding that
ICASA has “the power to condone the late submission of a notice of
renewal of a class broadcasting licence in an appropriate case'®” and that
ICASA “has a discretion to condone late notices of intention to renew

licences where there has been substantial compliance with the object of the

statutory provision'®.” The question of “substantial compliance” does not

arise in the context of this case because the renewal notice is either

submitted late or on time. If the renewal notice is submitted late. ICASA is

simply not empowered to entertain it and the question of it having a

discretion to condone it does not arise.

There is no provision in the ICASA Act and the ECA which empowers
ICASA to condone non-compliance with section 19 of the ECA. The SCA
would easily have identified the statutory source of the power to condone if
it existed. Its silence on this important issue is fatal to its judgment and

orders. For this reason, the SCA judegment and order are wrong and ought

to be set aside.

18 Paragraph 21 of the SCA judgment.

19 Paragraph 20 of the SCA judgment.
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6.3

6.4

6.5

6.5.1

A power to condone is not easily implied or assumed to exist. Even a Court

itself does not have inherent powers to condone non-compliance with

statutory provisions unless expressly or impliedly authorized to do so. The

Court is referred to the few examples cited above where the Legislature had
to expressly make provision to empower a Court to condone non-

compliance or extend the time prescribed for the filing of papers.

In this case, the legislature deliberately excluded the power to condone

non-compliance with section 19(2). The legislature expressly empowered

ICASA to condone non-compliance with the time limits prescribed for the

renewal of individual licences in section 11(9) of the ECA but did not give

ICASA the same powers in respect of non-compliance with section 19(2).

This is deliberate and Open Heaven does not challenge this differentiation.

There are many other statutes in which the legislature expressly empowered
an organ of state and a Court to condone non-compliance with its
provisions. These examples show that the SCA’s judgment is wrong to the
extent that the SCA concluded that ICASA has power to condone non-
compliance with section 19 of the ECA in circumstances where there is no

statutory provision empowering it to do so.

Section 75(2) of the Promotion of Access to Information Act 2 of
2000 empowers the relevant appeal authority to “allow the late
lodging of the internal appeal.” Without such a provision, the relevant

appeal authority would not have been empowered and would not have
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6.5.2

6.5.3

6.6

had the requisite jurisdiction to “allow the late lodging of the internal

appeal.” There is nothing like this in the ICASA Act and the ECA.

Section 9 of the Promotion of Administrative Justice Act 3 of 2000

empowers the Court to extend the time prescribed in section 7(1)

thereof within which an applicant must institute judicial review

proceedings. Without that power, provided for in section 9 of PAJA,

Courts would not have been empowered and able to extend the period

prescribed in section 7(1) of that legislation.

Section 4 of the Institution of Legal Proceedings Against Certain
Organs of the State Act 40 of 2002 empowers the Court to condone

non-compliance with section 3(1) thereof. Without section 4 of that

legislation empowering this Court to condone non-compliance with

section 3(1) thereof, the Court would not have had the necessary

jurisdiction to condone that non-compliance.

The Courts have on numerous occasions considered the presence or
absence of a power to condone. In the context of administrative authorities,

it has been held that an administrative authority has no inherent power to

condone failure to comply with a peremptory requirement and that it “only

20 9

has such power if it has been afforded the discretion to do so~".

20 Minister of Environmental Affairs And Tourism v Pepper Bay Fishing (Pty) Ltd; Minister of
Environmental Affairs And Tourism v Smith 2004 (1) SA 308 (SCA) at paragraph 31.
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6.7

6.8

6.9

6.10

In Liberal Party*', the Constitutional Court said:

“I25] The Commission is bound by the provisions of the Electoral Act
and the Commission Act. Neither of these Acts empowers the
Commission to condone the late submission of candidates’ lists.
Moreover, there is nothing on the papers to indicate that the
Commission has ever done so; the only rectification indicated
undoubtedly fell within the parameters of the powers conferred

by section 28.”

Liberal Party and Pepper Bay Fishing restate the long-established principle
that where the Legislature does not vest a creature of statute with the power
to condone non-compliance with peremptory provisions, such a power
simply does not exist?2.

ICASA is in exactly the same position as the Electoral Commission in the
Liberal Party case where the relevant legislation did not empower it to
condone the late filing of candidates’ lists. In the premises, ICASA’s
appeal against paragraphs 1 and 2 of the High Court order ought to have

been upheld by the SCA.

In paragraph 19 of its judgment, the SCA concluded that “Our law permits

condonation of non-compliance with peremptory requirements in cases

2! Liberal Party v Electoral Commission 2004 (8) BCLR 810 (CC).
22 See also African National Congress v Electoral Commission [2008] ZAEC 1 (9 December 2008).
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where condonation is not incompatible with public interest and if such
condonation is granted by the body for whose benefit the provision was
enacted.” For this proposition, the SCA relied on its judgment in Millenium

Waste™.

6.10.1 The SCA’s conclusion is wrong, and so is the basis of its conclusion.
On the authorities stated above, Liberal Party and Pepper Bay

Fishing, it was wrong for the SCA to conclude as it did in paragraph

19 of its judgment.

6.10.2 The SCA’s reliance on Millenium Waste is not only wrong but also
unfortunate. In Millenium Waste the SCA was not dealing with a

statutory provision. It was dealing with a provision in an invitation to

tender document.

6.10.3 Of importance, the part of the Millenium Waste judgment upon which

the SCA relied was overruled by the SCA itself in Dr. JS Moroka**

where the SCA itself said:

“[17] As a last line of defence, so to speak, the first respondent
argued in the alternative that for reasons of public policy its
tender ought not to have been disqualified but should have been

evaluated. This argument was founded essentially on the fact

2 Millenium Waste Management (Pty) Ltd v Chairperson Tender Board: Limpopo Province and Others
2008 (2) SA 481 (SCA).
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that it was lower than that of Eldocrete and the statement in

Millennium Waste Management that:

(O)ur law permits condonation of non-compliance with
peremptory requirements in cases where condonation is not
incompatible with public interest and if such condonation is
granted by the body in whose favour the provision was enacted

(SA Eagle Insurance Co Ltd v Bavuma) .

[18] The first respondent’s argument on this issue faces a
Sfundamental difficulty. The decision in SA Eagle Insurance Co
Ltd v Bavuma, referred to as authority for the proposition in
the dictum in Millennium Waste Management quoted above
that condonation can be granted where it is not inconsistent
with public policy, related to a statutory provision enacted for
the specific benefit of an individual or body. It was held that
such a benefit may be waived by that individual or body
provided that no public interests were affected thereby and that
it was not open to another person, whom the statute was not
intended to benefit, to insist that the provision be observed. In
my view, that does not support the proposition that, if it is not
inconmsistent with public policy, non-compliance with a
peremptory requirement of a tender can be condoned so that a

tender which is ‘unacceptable’ as envisaged by the

24 Dr. JS Moroka Municipality And Others v Bertram (Pty) Ltd [2014] 1 All SA 545 (SCA).
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6.10.4

6.11

Procurement Act may be accepted. Not only is such a
proposition inconsistent with the decision of this court in
Pepper Bay — a decision regularly followed and approved,
including in Millennium Waste Management — but it also
offends the principle of legality, as emphasised by this court in

Sapela Electronics. Accordingly, in my respectful view, insofar

as the judegment in Millennium Waste Management may be

construed as accepting that a failure to comply with the

peremptory requirement of a tender may be condoned by a

municipal functionary who is of the view that it would be in the

public interest for such tender to be accepted, it should be

regarded as incorrect.” (Own emphasis).

In the premises, the very basis on which the SCA concluded that
ICASA is empowered to condone non-compliance with section 19(2)

of the ECA is wrong and this justifies leave to appeal and the

upholding of the appeal against its judgment and orders.

In addition, the SCA’s reliance on section 4(3A)(a) of the ICASA Act is
also wrong and amounts to a misdirection. The question whether Open
Heaven substantially complied with section 19(2) was not before the High
Court and the SCA misdirected itself when it concluded that ICASA has a
discretion to condone non-compliance “where there has been substantial
compliance with the object of the statutory provision.” In this regard, the

SCA did not distinguish between a power and a discretion, which are two
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6.12

6.13

different concepts. But, in any event, there was no substantial compliance —
the renewal notice was delivered late and ICASA had no power to condone

it.

Section 4(3A)(a) of the ICASA Act has nothing to do with the renewal of
class licences. It provides that ICASA, in exercising its powers and
performing its duties “must consider policy made, and policy directions
issued, by the Minister in terms of this Act, the underlying statutes and any
other applicable law.” The provisions of this section only need to be

mentioned to show how the SCA misdirected itself.

The SCA’s reliance on the judgment of the Constitutional Court in Allpay*
is also wrong. There, the Constitutional Court was dealing with compliance

with tender requirements and assessing the materiality of compliance, an

issue which was not before the SCA as it was not dealing with a

condonation application — but with whether there was a statutory power to

condone. It is indeed so that in the very same paragraph upon which the
SCA relied, reference is made to the question put by “O’Reagan J ... in

ACDP v Electoral Commission as ‘whether what the applicant did

constituted compliance with the statutory provisions viewed in the light of

their purpose’.” This was not the question before the SCA.

% Allpay Consolidated Investment Holdings (Pty) Ltd And Others v Chief Executive Officer of South
African Social Security Agency And Others 2014 (1) SA 604 (CC).
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6.14

6.15

6.16

6.17

6.18

The SCA further concluded that “Within the context of both the ICASA and
the ECA, ICASA does have the power to condone the late submission of a

notice of renewal of a class broadcasting licence in an appropriate case”

without identifying the source of that power in the ICASA Act and the
ECA or indicating what ICASA must consider to determine whether a case

is “an appropriate case” for condonation.

In instances where the Legislature gave power to condone, it also stated the

circumstances under which such a power may be exercised. There is

nothing like that in the SCA judgment, the ICASA Act and the ECA as far

condoning non-compliance with section 19(2) of the ECA is concerned.

This is a misdirection by the SCA.

The amendment is not retrospective

The effect of the SCA order is that the amendment has retrospective effect.

This is wrong.

The wording of the amendment does not justify the conclusion that it has

retrospective effect.

The conclusion that the amendment has retrospective effect is inconsistent
with other existing regulations which prescribe the requirements for the
renewal of class licences. The effect of holding that the amendment has

retrospective effect is that the licences of licencees who did not comply
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with the requirements to have their licences renewed were also

automatically renewed. This is absurd.

6.19 The amendment does not say that the duration of existing licences “is

extended” by a period of two years. In any event:

6.19.1 It would have been unlawful for ICASA to renew class licences by
way of an amendment to the regulations because it would have been
in contravention of section 19(2) of the ECA and other existing
regulations which make provision for the way in which the duration of

licences is extended and the requirements to be met to qualify for a

renewal.

6.19.2 It would have extended the duration of licences without ICASA first
being satisfied that the relevant licence holders satisfied the prescribed
requirements for such an extension or renewal, which would then

render the extension or renewal unlawful.

6.20 It is absurd to interpret the amendment as having retrospective effect

because such an interpretation would mean that:

6.20.1 All licence holders in Open Heaven’s position do not have to comply
with section 19(2) of the ECA when the duration of their licences

come to the end of their five-year term even though they may not
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6.20.2

6.20.3

6.21

qualify to have their licences renewed for non-compliance with the

ECA and applicable regulations.

All licence holders in Open Heaven’s position do not have to comply
with the requirements with which class licence holders must comply

before the duration of their licences is extended.

ICASA does not have to play its regulatory role of ensuring that the

objectives of the ECA are achieved as and when the duration of the

relevant licences become due for renewal. This would defeat the very

purpose of subjecting renewal applications to the prescribed vetting

process.

The absurdity of the SCA’s interpretation of the amendment is highlighted
by its own analysis of the facts in paragraph 5 of the judgment where it is
stated that Open Heaven started experiencing governance challenges
“which affected the smooth running of its affairs” and that “These

challenges made it difficult for it to comply with its licence obligations and

the applicable regulatory framework.” Accordingly, if Open Heaven

experienced difficulties in complying with its licence obligations, it would
have been irrational to read the amendment as automatically and
retrospectively extending the duration of licences without first establishing
whether the relevant licence holders remained compliant with their licence
and other regulatory obligations. For this reason, the SCA’s reasoning and

judgment are not sustainable.
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6.22

6.23

6.24

6.25

The effect of the SCA judgment is that the licences of licence holders such
as Open Heaven who had difficulties “to comply with its licence

obligations and the applicable regulatory framework™ were automatically

renewed, in contravention of the relevant regulations which empower

ICASA not to renew the licence of a licence holder who is unable to

comply “with its licence obligations and the applicable regulatory

framework.”

The amendment introduced a new provision which provides that
community broadcasting service licences “are valid for seven (7) years
from the effective date.” As on the date of the amendment, 25 March 2021,

Open Heaven’s licence had already been granted and was effective with a

September 2022 expiry date.

The amendment did not in any way amend the provisions of section 19(2)

of the ECA. It did not say that class licence holders did not have to comply
with section 19(2) of the ECA when their existing licences became due to

be renewed.

In paragraph 26 of its judgment, the SCA said that the purpose of the
amendment “are to extend the validity of class community sound
broadcasting service licences from five years to seven years” and that the
“amended regulations define the new period of validity by express

reference to the effective date specified in a licence.”
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6.25.1

6.25.2

6.26

6.27

The SCA’s conclusion is wrong. The purpose of the amendment was

not to “extend the validity of” existing licences. The regulation maker

would have expressly said so if that was the purpose.

The amended definition of “effective date” relied upon by the SCA
does not in any way mean that the amendment has retrospective
effect. In any event, the amended definition of “effective date” reads
as follows: “means the date specified in the licence which may be a

past, present or future date from the date of signature.” This

definition serves to show that the date of signature is not necessarily
the effective date of a licence. A licence could be signed on 1
September 2025 but its effective date could be a date in the past or in
the future depending on the circumstances of a particular licencee.
This could never be used to justify the conclusion that the amendment

has retrospective effect.

Retrospectivity must be based on very clear and express language to that
effect. The mere fact that a statute has a beneficial effect on the persons

affected by it does not automatically mean that it has retrospective effect?.

In the premises, ICASA seeks an order in the following terms:

“The application for leave to appeal is upheld.

26 Van der Merwe v Mutual & Federal Insurance Co. Ltd 1997 (1) SA 78 (C).

43



The appeal is upheld with costs of two counsel.

The judgment and order is the SCA are set aside and replaced with an
order in terms of which: (a) The appeal is upheld with costs of two counsel;

and (b) The cross-appeal is dismissed with costs of two counsel.”

Dated at Sandton on 17 April 2026.

Kennedy Tsatsawane SC

Keneilwe Lefaladi
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