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A. INTRODUCTION  

  

 

1. There is nothing permanent except change.1  From the second 

and third respondents' (“the respondents”) perspective, this 

matter  is about change in  particular the applicant's self-serving 

resistance to change. This resistance is informed by nothing but 

the need to preserve its commercial interests. 

2. The Full Court properly identified the issue in this matter, it found 

that the central question to this application is the digital 

migration process which commenced in 2007. It held that the  

digital migration process would lead to the use of digital 

broadcasting technologies whose key benefit is the use of the 

scarce national radio frequency spectrum, far more efficiently 

than analogue technologies.  This means, according to the 

Court a quo, that the existing broadcasting services can be 

provided by using less of the radio frequency spectrum currently 

occupy.   

3. The radio frequency spectrum freed up through the digital 

migration process, often referred to as "Digital Dividend", has a 

potential not only to provide new and improved broadcasting 

but also to enable Information and Communication Technology 

("ICT") services traditionally not provided in the broadcasting 

 

1  Ancient Greek philosopher Heraclitus of Ephesus 
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radio frequency band, such as mobile telephony and wireless 

broadband.  The "Digital Dividend" can only be realised after 

the migration process is completed.2 

4. The respondents' opposition of the application is predicated 

upon the understanding of the fact that the relief sought by the 

applicant (including the intervening parties) seeks to declare 

the first respondent's ("the Minister") determination and 

gazetting of the analogue switch-off date of 31 March 2022 on 

28 February 2022 constitutionally invalid and set aside.  It further 

seeks ancillary relief in the form of –  

4.1. a declaration prescribing specific steps that the Minister 

must take before determining the analogue switch-off 

date and the date of completion of digital migration; 

4.2. a declarator, which we contend is a cloaked interdict, 

preventing the Minister from carrying out the statutory 

functions to implement the analogue switch-off date 

unless or until the Minister has ensured that all the viewers 

currently relying on analogue services can access the 

applicant's commercial service; 

 
2  Vol 23: 2355 to 2356, para 11: Judgment of the Full Court of the High Court: 
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4.3. finally, the applicant seeks an order that would impose 

a duty on the Minister to report on progress in achieving 

its own desired way of putting into effect the digital 

migration process. 

5. In effect, the applicant, having sought a veiled interdict, seeks 

a structural interdict against the Minister i.e., the duty to file 

monthly reports.3  

6. The Court a quo correctly identified that the South African 

Broadcasting Corporation ("the SABC") had already switched 

off 288 analogue transmitters and has migrated to digital 

transmission, Multichoice had switched off 84 transmitters and 

has migrated to digital transmission, whereas the applicant ("e-

tv") had only switched off 4 of the 95 transmitters and is still 

broadcasting on analogue.4 

ICASA’S ATTITUDE AND OVERVIEW  

7. Even though no relief is sought against the Independent 

Communications Authority of South Africa ("ICASA"), its 

opposition to the relief sought by the applicant is firstly in its 

interest of ensuring that the IMT 700 / IMT 800 spectrum that has 

 
3  Vol 24, CCT 2389 to 2390 – Notice of motion: urgent application for leave 

to appeal. 
4  Vol 23, CT 2360 : Judgment of the Court a quo, para 24. 
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been declared by the SABC and M-Net will be capable of use 

for digital transmission.  Therefore, ICASA's opposition is in the 

public interest. 

8. The opposition by ICASA is also in the interest of ensuring that 

the applicant's self-preservation is exposed in both ICASA's 

interest and the public interest. It is clear that, due to e-tv's failure 

to migrate in the manner that its peers have, there is a likelihood 

of commercial calamities for the applicant.  Therefore, the relief 

sought by the applicant is, when considered through the 

appropriate analytical lens, not about the public interest nor the 

violation of constitutional rights, it is about its own commercial 

self-preservation. 

9. This application is therefore a cloaked attempt by e-tv to hold 

on to its market share and save its business to the detriment of 

the progress and change that the Country so needs.  This 

application is thus not ––– 

9.1.  about a breach of the right to freedom of expression or 

the disenfranchisement of millions of people. 

9.2.  It is not about the missing millions,  

9.3. it is about the potential revenue that the applicant might 

lose. 
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10. As a result, notwithstanding that the allegations upon which the 

application is predicated do not implicate ICASA, as a 

responsible Regulator, ICASA has in the public interest deemed 

apposite to oppose the application.   

11. The application is also particularly opposed on the basis that the 

veiled interdict  that was intended to interdict ICASA or restrain 

it from completing its assignment of the high demand spectrum, 

which is essential for the Country. 

12. It is therefore ICASA's case that the applicant has failed to make 

out a case for a direct appeal to the Constitutional Court and 

that leave to appeal should be refused.  It has further failed to 

make out a case justifying its assailing of the judgment of the Full 

Court and finally that the application is not urgent.5   

13. The applicant is particularly not urgent since the applicant has 

also lodged an application for the purposes of benefiting and 

exploiting the temporary spectrum licences that have been 

issued by ICASA.  

14. The order sought by the applicant would have derailed the 

assignment of the Sub 1 GHz spectrum, a portion of which is still 

utilised by the terrestrial television broadcasters in analogue 

 
5   Isrock Trading 7 (Pty) Ltd and Another v Eagle Granite (Pty) Ltd and Others 

(11/33767) [2011] ZAGPJHC 196 (23 September 2011) at para 6. 
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broadcasting.  In order to release the entire Sub 1 GHz spectrum 

for assignment to mobile network operators, the analogue 

switch-off must take place.  The analogue switch-off is done by 

the Minister who proclaimed 31 March 2022 as the analogue 

switch-over date but  was moved to the end of June 2022.  

15. Further, the relief sought by the applicant has been overtaken 

by events as it was overtaken by the successful international 

mobile telecommunications auction of the higher demand 

spectrum which started on 8 March 2022 and concluded on 17 

March 2022.  The auction  generated over R15 billion to the 

fiscus.  

16. Notwithstanding that the applicant had been cited in an 

application to challenge the ITA auction, it elected not to 

participate in that application.  That application was eventually 

settled out of Court with ICASA.6 

17. The relief sought by the applicant would effectively derail the 

full utilisation of the Sub 1 GHz spectrum by the successful 

bidders.   The significance of the Sub 1 GHz spectrum in  mobile 

telephony is common cause.  The inability to avail the Sub 1 GHz 

 
6  Vol 24: CCT 2547, para 8. 
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mobile telephony is the incongruity that further justifies ICASA's 

opposition to this application. 

18. It is therefore ICASA's case that the applicant has failed to make 

out a case for the relief sought and it is not in the interests of 

justice for this Honourable Court to grant direct access nor 

entertain the leave to appeal to it.  As further foreshadowed by 

ICASA's answering affidavits, ICASA, as the Regulator, is further 

participating in order to assist this Honourable Court in reaching 

the correct decision and  highlight the socio-economic effects 

that the relief sought by e-tv will have on the poor. 

19. In these heads of argument we further deal with the application 

filed by Medium Monitoring Africa and SOS Support Public 

Broadcasting.  In these applications, there is similarly no issues 

that are directed at ICASA, save for the fact that the applicants 

in these applications seek ICASA to be mulcted with costs 

without a motivation therefor. 

20. In summary, it is submitted that this application does not 

precipitate the constitutional issues alleged in the founding 

affidavit.  Properly considered, the application is nothing but a 

well concealed attempt by e-tv to protect and advance its 

proprietary interests at the expense of the broader public and 

the development of the country and its ICT sector.  
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21. These written submissions employ the following nomenclature: 

21.1. the analogue switch-off shall be referred to as "the ASO"; 

21.2. the first respondent shall be referred to as "the Minister"; 

21.3. the Invitation to reply for the high-demand spectrum 

issued on 10 December 2021, shall be referred to as "the 

ITA"; 

21.4. the International Mobile Technologies shall be referred 

to as "the IMT"; 

21.5. the Mobile Network Operators shall be referred to as "the 

MNOs"; 

21.6. the Electronics Communications Act, 36 of 2005, shall be 

referred to as "the ECA"; 

21.7. The Independent Communications Authority of South 

Africa Act, 10 of 2000 shall be referred to as "the ICASA 

Act"; 

21.8. the Poor Free Set-top Boxes shall be referred to as "the 

STB". 

22. We further deal with the following issues: 
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22.1. We firstly outline the regulatory framework from an ICASA 

perspective. 

22.2. We deal with -  

22.2.1. The immediate pragmatic effect of the relief 

sought; 

22.2.2. the issue of the sale of the spectrum; 

22.2.3. the fact that the relief sought is effectively an 

interdict; 

22.2.4. the separation of powers issue; 

22.2.5. the mis-application of the KZN principle; 

22.3. Concluding remarks are then made. 

THE PRAGMATIC EFFECT OF THE RELIEF SOUGHT 

23. Before doing so, however, we  wish to emphasise that ICASA's 

primary concern is about the impact which the main 

substantive relief claimed by e-tv will have on MNO's and users 

of IMT.  The MNO's expect ICASA to make available the whole 

spectrum purchased at the auction by MNO's as soon as 

yesterday.  Whilst the 2021 ITA made provision for the pro rata 

payment of licence fees only for the spectrum immediately 
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available, this was done on the strength of assurances made 

that the ASO date would be 31 March 2022.7 

24. ICASA made this provision with an understanding that the 

unavailable portion of the 700 MHz and 800 MHz spectrum 

bandwidth would become available when the switch-off 

occurs on 31 March 2022.  Certainty on this aspect was 

achieved when the High Court dismissed the applicant's 

application and extended the ASO date to 30 June 2022.  Any 

further uncertainty on the ASO will be prejudicial to the public 

and ICT sectors. 

25. Therefore, ICASA, as the regulatory body that is empowered by 

statute to release the available spectrum for use in the IMT by 

MNOs has to oppose the relief sought herein on the grounds of 

the regulatory spectrum outlined hereunder together with 

ICASA's duties and responsibilities in terms of the ECA and the 

ICASA Act.8 

26. The effect of the relief sought by e-tv is the indefinite deferring 

of digital migration in South Africa and that will impede the 

successful auction bidders of the Sub 1 GHZ spectrum from 

 
7  Vol 25: ICASA's Answering Affidavit: CCCT 2554, para 19. 
8  Vol 25: CCT 2552, paras 20 and 21. 
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rolling out the much-needed infrastructure in order to have the 

full use of the 700 MHz and 800 MHz spectrum bandwidth.   

27. The latter delay will affect economic growth, derail investments 

and job creation and impede the provisions of quality services 

to the detriment of all South Africans.  This will be exacerbated 

by the fact that the provisional spectrum regime under which 

MNOs are operating, comes to an end on 30 June 2022, and if 

the Sub 1 GHZ spectrum is not migrated to the MNOs on that 

date, it will severely affect the quality of the network and delay 

the reduction of data prices.9 

28. It is also common cause that the 700 MHz to 800 MHz spectrum 

bandwidth will improve network coverage in remote and rural 

areas and will lead to price reduction and increased network 

coverage.  

29. We submit that e-tv does not have an absolute right to continue 

with analogue broadcasting when the Sub 1 GHZ spectrum has 

been migrated to the mobile telephony.  It has known of this 

process from 2007 and in this case, where there is competing 

commercial interest and public interest, it is submitted that its 

 
9  Ibid p 2553, para 22. 
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myopic commercial interests should yield to the public interest 

and public good. 

30. As it relates to the applicant's complaint about the 

Government's promise to the poor of free STBs, it is submitted 

that it is only those that are entitled to receive STBs that should 

get them.  Those who have not registered have no right to an 

STB. 

31.  We further submit that the High Court correctly held  that there 

was no research or adequate information on households 

receiving television via analogue and that this unknown 

variable should not be permitted to hold up a process that will 

eventually benefit all citizens and permit the Government to 

meet its international obligations.10 

B. THE LEGISLATIVE FRAMEWORK 

32. The starting point is section 192 of the Constitution which states: 

states that:  

"National legislation must establish an independent authority to 

regulate broadcasting in the public interest and to ensure fairness and 

a diversity of views broadly representing South African society”.  

33. ICASA was established by section 1(3) of the ICASA Act as the 

juristic person, who is independent and subject only to the 

 
10  Judgment: Vol 23: CCT 2374, para 54; CCT 2377, para 58 
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Constitution and the law.  ICASA must be impartial and must 

perform its functions without fear, favour or prejudice.  It must 

function without any political or commercial interference. 

34. Section 2 of the ECA sets out the objects of the Act.  It echoes 

the constitutional imperative of regulating electronic 

communications in the public interest.  

35. The release of the 700MHz/800MHz which is currently assigned 

for analogue broadcasting by Free to Air Broadcasters for IMT 

use will improve universal broadband coverage which is 

essentially needed for rural areas and indoor penetration in 

highly densified urban areas due to their nature and impact. 

Consequently, the release of the 700MHz/800MHz for IMT use 

and all other available spectrum cannot be further delayed.  

36. An order in the manner sought by the applicant if granted will 

simply derail the use of the spectrum auctioned and set South 

Africa back by several years, when South Africa is already 

behind its peers.  

37. Section 4 of the ECA empowers ICASA to make regulations. The 

Digital Migration Regulations (Government Notice 1070 

published in Government Gazette 36000 of 14 December 2012) 

are implicated in this application. These regulations were 

published primarily to ensure an orderly digital migration. 
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Significantly, these regulations introduced a dual illumination 

period which started on 1 February 2016 and will end on the 

date of the switch-off of the analogue transmitters.  

38. These Regulations authorised the Minister to gazette the ASO 

and in Government Notice 1804 of 28 February 2022. the Minister 

determined that the ASO period would be 31 March 2022.  

39. The aforegoing establishes that ICASA plays a completely 

different role from that assigned to the Minister in respect of 

digital migration. 

40. Further, Sections 5 and 9 of the ECA empower ICASA to grant 

licences. ICASA will be responsible for amending existing 

licences for affected broadcasters, including e.Tv at an 

appropriate time when the digital migration has been 

concluded.  

41. Chapter 5 of the ECA is dedicate to radio frequency spectrum.  

Section 30(1) states that: 

"In carrying out its functions under the related legislation, the Authority 

controls, plans, administers and manages the use and licensing of the 

radio frequency spectrum except as provided for in section 34."  

42. Section 31 of the ECA states that:  
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“Subject to subsections (5) and (6), no person may transmit any signal 

by radio or use radio apparatus to receive any signal by radio except 

under and in accordance with a radio frequency spectrum licence 

granted by the Authority to such person in terms of this Act”. 

43. Digital migration will ensure the full availability  of the Spectrum 

bands currently utilised by e-tv for analogue broadcasting for 

reassignment to MNOs.  It is therefore submitted that the digital 

migration should not be delayed any longer and ICASA's role as 

a creature of statute ought to be construed within the 

aforementioned statutory framework 

 

THE AUCTION OF THE SPECTRUM 
 

44. The applicant in its founding affidavit alleged that the motive for 

the completion of the migration process by the end of March 

was to address the criticism of ICASA's auction spectrum.11  This 

allegation is devoid of merit. 

45. The migration process commenced in 2007 and has been 

ongoing since the publication of the Broadcasting Digital 

Migration Policy, 8 of 2008 ("the BDM Policy"), way before the 

said date of the auction of the spectrum.   There can be no 

doubt that both the digital migration and the release of 

additional spectrum had been long overdue.  The process 

 
11  Vol 24: CCT p 2435 – 2436:  Founding affidavit, para 86. 
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ought to have been completed as far back as 2011, 2012 or 

2015. 

46. The Government's delay in this regard is no justification for an 

indefinite delay of the process.   This delays in fact a call for an 

urgent need to speed up the migration process and the release 

of additional spectrum for the benefit of the public and the 

South African economy. 

47. ICASA has  released the high demand spectrum by way of an 

auction in March 2022, and it is in the process of issuing licenses. 

The successful bidders are required by pay their purchase and 

license fees by no later than 7 May 2022. The provisional 

assignment of spectrum will come to an end on 30 June 2022.  

48. The national state of disaster has been ended and no further 

extension of provisional spectrum regime is legally permissible. In 

any event, the permanent spectrum regimes commence with 

effect from 1 July 2022, when all licensed MNOs are expected 

to comply with their licence conditions.12 

49. The 2021 auction ITA was conducted and processed on a 

national coverage basis.  It is for that matter that section 5 of it 

states thus:  

 
12  Vol 25: CCT 2560, para 47; ICASA Answering Affidavit in application for leave 

to appeal. 
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“5.1. The Authority has, following consideration of the HDS and 

WOAN Policy determined that the spectrum available for 

assignment in this process will be as follows:  

5.1.1.  2 x 20MHz in the 700MHz band (713 – 733MHz// 

768 – 788MHz)  

5.1.2. 2 x 30MHz in the 800MHz band (791 – 821MHz // 

832 – 862MHz)  

5.1.3. 1 x 140MHz in the 2600MHz band (2530 – 2575MHz) 

and (2595 – 2690MHz) 

5.1.4. 1 x 86MHz in the 3500MHz band (3458 – 3544MHz)  

5.2. The spectrum will be awarded on a national basis covering 

the entire territory of the Republic of South Africa.  

5.3. Applicants are eligible to bid for any of the Lots. The Authority 

notes that the Minister has committed to complete the digital 

migration process by 31 March 2022. Assuming that this 

deadline is met, the Authority will include the IMT700 and 

IMT800 bands in the licensing process. However, should this 

deadline not be met, the Authority will continue to licence the 

IMT700, IMT800, IMT2600 and IMT3500 bands but the Authority 

will consider the proportional payments on the IMT700 and 

IMT800 based on the availability of these two bands.” 

 

50. In the light of the ITA process being complete and MNOs being 

expected to comply with their licence conditions, the relief 

sought by the applicant cannot be countenanced as it will be 

disastrous to the transition that will undoubtedly be beneficial to 

the Country. 

51. Even if it were to be accepted that the application was borne 

of a genuine concern about the violation of freedom of 

expression, what the applicant proposes should have been 
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done is an unnecessarily arduous process. The process 

suggested is not supported by any evidence  of the 

disenfranchisement alleged by the applicant.  

52.  We submit that in the age of social media and news being at 

times consumed through various mobile devices, it is 

disingenuous to contend that there will be missing millions that 

will be affected by the digital migration.  In fact, the converse is 

true, the digital migration will have the effect of benefiting South 

Africans generally, through cheaper data prices and possibly, 

faster network and connectivity speeds.   

53. The freeing up of the spectrum in issue will permit South Africans 

to be able to access mainstream media and information 

without having to be glued to a television. They can access 

information  anywhere, at any time,  at any place. We are not 

1976  we are in 2022,  information is fluid. It is for this reason that 

the digital migration can no longer be delayed. 

The relief sought is in effect an interdict 

54. As indicated, we submit that the relief that is sought by the 

applicant is effectively a final interdict and a case therefor has 

not been made out.   We contend that the relief sought is final 

in that it would have the effect of preventing the Minister from 
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putting into effect the digital migration unless the ideals of the 

applicant are met. 

55. The further effect will be that ICASA will be prohibited from 

releasing all available spectrum for use by MNOs.  This veiled 

interdict will, in effect, be only susceptible to being disposed of 

on the basis of some occurrences which are not within the 

control of ICASA.   

56. In Gool13 the Court indicated that Courts should not readily 

grant interdicts restraining the exercise of statutory powers in the 

absence of any allegations of mala fides. In this case, bad faith 

has not been alleged.  However, the interdict that the applicant 

seeks is perpetual in nature and linked to occurrences which 

ICASA cannot control.   

57. These above occurrences are likely to be susceptible to further 

protracted litigation, thus debilitating ICASA's power to make 

the whole of the available spectrum available to the MNOs.   

58. The application should also fail on the basis of the fact the digital 

migration regulations do not place an obligation on the Minister 

to do anything besides consult Cabinet prior to the 

determination of the ASO date.   There is thus no obligation for 

 
13  Gool v Minister of Justice 1955 (2) SA 682 (C) at 688F, 
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the Minister to provide STBs to South Africans who may have 

wittingly decided not to get STBs for purposes of ensuring that 

they are covered by the migration.  With a consultative process 

that commenced as early as 2009, a contention that there is 

something inadequate that has been done cannot be 

sustained.14 

59. This Court has further cautioned Courts dealing with such 

matters not to dispose of them as if they were interdict 

proceedings between private parties but to be more 

demanding of the requirements to be met.  This Court in 

National Treasury v Opposition to Urban Tolling,15  said the 

following: 

“What I make of these decisions is that when a court is confronted, as 

in Glenister 1, with an application to interdict any one of the other two 

national arms of government from pursuing conduct falling properly 

within their respective spheres of government, the test that must be 

applied is not the usual common law test relating to ordinary 

interdicts, but a more stringent one.” 

60. The test is therefore that the test for granting what we effectively 

see as a final interdict is that it can only be granted in the 

clearest of cases. 

 

Vol 10: CCT 1057, para 315 - 1059, para 329.  Minister's Answering 
affidavit. 

15  2012 (6) SA 223 at para [85]. 
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61. It is therefore our submission that the final interdict cum 

declaratory relief cannot be granted, as no proper case has 

been made out for such relief and, if granted, it will have 

disastrous implications for the Country and its general 

development. 

 

 The KZN principle does not find application  

62. In the matter of KwaZulu-Natal Joint Liaison Committee v MEC 

of Education, KwaZulu-Natal and Others,16 this Court 

acknowledged the principle of a Government promise being 

seldom capable of retraction or reduction.17   

63. The Court went on to find that: 

"... a public official who lawfully promises to pay specified amounts to 

named recipients cannot unilaterally diminish the amounts to be paid 

after the due date for their payment has passed. This is not because 

of a legitimate expectation of payment. Legitimate expectation 

relates to expected conduct. Rather, this principle concerns an 

obligation that became due because the date on which it was 

promised had already passed when it was retracted."18 

64. The issue in this case was whether, even though a promise had 

been made in September 2008, could a later retraction made 

 
16  2013 (4) SA 262 (CC). 
17  See para [49]. 
18  See para [52]. 
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in May 2009 be valid or whether the promise had to be 

enforced. 

65. This Court held that the MEC was entitled to rely on the May 2009 

retraction to deal with payments that were due after May 2009, 

however, it was not entitled to reduce the value of the 

payments for the first term, which were prior to the retraction. 

66. This Court then went on to hold that the reasons lie in reliance, 

accountability and rationality.  Due to the Schools having 

budgeted for the whole year in reliance on the 2008 notice, the 

retraction and reduction in subsidy announced in the May 2009 

notice by the MEC would severely disappoint them and 

disorganise what they had planned for the year preceding 

retraction.   They therefore could not retrospectively readjust 

their planning.  However, they could prospectively plan for the 

reduction in posterity as a result of the May 2009 letter.19 

67. It is therefore submitted that the application of the KZN principle 

is not applicable to the facts of this matter as the Minister never 

promised that everyone would be provided with STBs prior to the 

ASO.  Therefore, there is no public promise. 

 The separation of powers 

 
19  See para [63]. 
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68. It is submitted that the relief sought by the applicant seeks to 

entangle this Court into flouting the doctrine of separation of 

powers. The effect of the relief sought by the applicant will 

interdict ICASA from releasing available spectrum for use by 

MNOs, therefore interfering with the statutory powers conferred 

on ICASA on the one hand and those conferred on the Minister 

on the other hand in respect of the digital migration transitionary 

arrangements.   The Court can only interfere with the Minister, in 

respect of those functions that fall within her domain and in the 

case of ICASA in respect of functions that fall within its statutory 

powers, when there is evidence that establishes that ICASA 

and/or the Minister has acted unlawfully in a sense that they 

acted outside the scope of the legislation that confer those 

powers to them. 

69. It is trite that where the Constitution or valid legislation is 

entrusted specific powers and functions to a particular branch 

of government, Courts may not usurp that power or function by 

making a decision of their preference.  That would frustrate the 

balance of power implied and the principle of separation of 

powers.  

70.  The primary responsibility of a Court is not to make a decision 

reserved for or within the domain of other branches of 

Government, but rather to ensure that the concerned branches 
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of Government exercise their authority within the bounds of the 

Constitution.  This would especially be so where the decision in 

issue is policy-laden as well as polycentric.20 

71. It is therefore submitted that the relief sought by the applicant 

seeks to impose procedures on ministerial functions, effectively 

prescribing the means to be used in taking a decision, thus 

usurping the Minister's sole power to determine those means.   

72. There is no evidence that the Minister has acted unlawfully or 

beyond the scope of her powers.  Therefore, the invitation by 

the applicants to grant this relief is an invitation to, without just 

cause, encroach on the sphere of the Executive. 

C. RELIEF SOUGHT AND CONCLUSION 

73. The relief sought by the applicant is misplaced.  The application 

to adduce further evidence is without merit.   

74. The relief to halt digital migration has been overtaken by the 

auction of the spectrum in March 2022, including the sub-1 GHz 

spectrum currently utilised by the applicant in analogue 

television broadcasting.  The switch-off analogue transmitters 

must take place in accordance with the Order of the High Court 

 
20  National Treasury and Another v Opposition to Urban Tolling Alliance supra 

at para [63].  Also see National Director of Public Prosecutions and Others v 
Freedom Under Law 2014 (4) SA 298 (SCA). 
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so that the Sub-1GHz spectrum is migrated to mobile telephony 

in compliance with the resolution of the International 

Telecommunications Union. 

75. The applicants and the other applicants (the Intervening Parties 

in the High Court) have not made out a case for direct access 

to the Constitutional Court.  The jurisdictional facts required for 

direct access and for urgency have also not been established. 

76. In the premises, the application should be dismissed with costs, 

including costs of three counsel. 

W.R. MOKHARE SC 
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