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INTRODUCTION
 

1. On 19 July 2006 the President and the Minister of Transport published 

Proclamation R27 of 2006 in terms of which the President brought 

sections 4, 6, 10, 11 and 12 of the Road Accident Fund Amendment 

Act, 19 of 2005 into operation on 31 July 2006.   

 

2. On 31 July 2006 the applicant instituted an application in the Transvaal 

Provincial Division of the High Court, seeking a declaration that 

Proclamation R27 of 2006 is null and void and of no force and effect. As 

the application concerned the constitutionality of conduct of the 

President, the applicant also sought an order referring the order of 

invalidity to this Court for confirmation.1 

 

3. The first respondent and the second respondent opposed the 

application.  The third respondent abided the decision of the Court.  

 

4. The matter was argued before Preller J on 15 February 2007.   

 

5. On 14 June 2007, Preller J gave judgment.  He made the following 

order: 

 

 
                                                 
1 Section 167(5) of the Constitution.  
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1. It is declared that Proclamation R27 of 2006 is null and void and 

of no force and effect.  

 

2. The second respondent is ordered to pay the applicant’s costs.  

 

3. The order in paragraph 1 above is referred to the Constitutional 

Court for confirmation in terms of section 172(2)(a) of the 

Constitution. 

 

6. The applicant now seeks confirmation of the order made in the High 

Court.  
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THE ISSUE

 

7. The Road Accident Fund Act 56 of 1996 (“the RAF Act”) provides for the 

establishment of the Road Accident Fund, and creates a system of 

compensation for persons who have suffered loss or damage as a result 

of bodily injury or death caused by an accident involving a motor 

vehicle.  

 

8. During 2005, Parliament enacted the Road Accident Fund Amendment 

Act 19 of 2005 (“the amendment Act”).  Section 13 of the amendment 

Act provides that it  

 

“takes effect on a date determined by the President by 

proclamation in the Gazette.” 

 

9. Section 13(3) of the Interpretation Act 33 of 1957 states that if an Act 

provides that the Act shall come into operation on a date fixed by the 

President by proclamation in the Gazette, different dates may be so 

fixed in respect of different provisions of that Act. 
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10. On 19 July 2006 the President determined, by Proclamation R27 of 

2006 in the Gazette, that sec 4, 6, 10, 11 and 12 of the amendment Act 

would come into operation on 31 July 2006.2   

 

11. In fact, however, what the President intended to do was to bring into 

operation sec 1, 2, 3, 4 and 5 of the amendment Act.3 

 

12. If Proclamation R27 of 2006 remains in effect, this error creates very 

substantial legal and practical problems.  They include the following.4 

 

13. First, it is not possible to determine what injuries entitle a third party to 

claim compensation for general damages: 

 

13.1 Section 6 of the amendment Act amends sec 17 of the 

principal Act.  Section 17(1) as amended provides that the 

obligation of the Fund to compensate a third party for non-

pecuniary loss shall be limited to compensation for a “serious 

injury”. 

 

13.2 Section 11 of the amendment Act substitutes sec 26 of the 

principal Act.  It authorises the Minister to make regulations 

                                                 
2 Kruger founding affidavit Annexure A, p 22 
3 Kruger founding affidavit para 9, p 7;  Msomi answering affidavit para 10, p 33 
4 They are set out in some detail in paragraphs 31 and 32 of the founding affidavit, pp13-15. 
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regarding “injuries which, for the purposes of sec 17, are not 

regarded as serious injuries”. 

 

13.3 Regulations have not been made determining what constitutes 

a “serious injury”. 

 

13.4 The result is that it is impossible for an attorney to advise a 

client as to whether he or she may claim compensation for 

non-pecuniary loss as a result of injuries suffered in a road 

accident. 

 

14. Second, it is similarly not possible to determine at what rate medical 

expenses will be reimbursed by the Fund: 

 

14.1 Section 6 of the amendment Act introduces sec 17 (4B) into 

the principal Act.  This provides that the liability of the Fund for 

medical expenses shall be limited to a tariff prescribed by 

regulation. 

 

14.2 No such tariff has been prescribed. 
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14.3 The result is that it is impossible for an attorney to advise a 

client as to what medical expenses he or she may claim from 

the Fund.  It may be that no such expenses may be claimed.   

 

15. By Proclamation R32 of 2006 published in the Gazette of 31 July 2006, 

the President purported to amend Proclamation R27 of 2006.5  Although 

Proclamation R32 is not a model of clarity, the purpose of the 

amendment was to remove the references to the sections set out in 

Proclamation R27 of 2006, and to replace those sections with the 

sections which had in fact been intended. 

 

16. The applicant submits that: 

 

16.1 Proclamation R27 of 2006 was and remains invalid because of 

the error which was made; 

 

16.2 Proclamation R32 of 2006 is of no force and effect, as the 

President does not have the power to amend a Proclamation 

which he has issued, bringing sections of an Act into operation; 

 

16.3 the only mechanisms by which a mistake of this kind can be 

remedied, are through the setting aside of the erroneous notice 

                                                 
5 Msomi answering affidavit Annexure NM1, p 47 
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by a competent Court, or through corrective action by 

Parliament; 

 

16.4 Parliament has not taken corrective action, and there is no 

indication that it will do so; 

 

16.5 the Court should accordingly grant an order declaring 

Proclamation R27 of 2006 invalid and setting it aside.  
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LOCUS STANDI 

 

17. The first and second respondents (“the respondents”) deny that the 

applicant has locus standi.6 

 

18. The respondents do not make any effective denial of the factual 

allegations on which the assertion of locus standi is made.  They 

formally deny the relevant allegations, but do not either say why the 

facts alleged by the applicant are not correct, or set out any 

countervailing facts which contradict what the applicant says.7 

 

19. The applicant is an attorney whose firm serves the poor areas of the 

Cape Flats.  The practice is a specialist personal injury practice, and the 

vast majority of the work is RAF work.  At any given time, the practice 

will have in excess of 2000 RAF claims in process. There are currently 

six attorneys and a clerk employed to undertake this work.8 

 

20. As a result of the uncertainty created by Proclamation R27 of 2006 and 

now Proclamation R32 of 2006, the applicant is no longer in a position 

to advise clients as to whether they have a claim against the Fund, and 

if so, in what amount.9 

                                                 
6 Msomi answering affidavit para 27 and 31, pp 38-39 
7 Msomi answering affidavit para 26, 27, 29, 30 and 31, pp 38-39.   
8 Kruger founding affidavit para 14, pp 8-9.  
9 Kruger founding affidavit para 15, p 9  



 11

 

21. Because the clients of applicant’s firm are often not able to pay a 

deposit to cover the disbursements which are involved in the 

investigation and lodging of a claim, the applicant’s firm frequently has 

to undertake this service on their behalf, and disburse such costs on 

their behalf, to be recovered at the end of the matter.10 

 

22. Unless there is some certainty as to the legal requirements for a valid 

claim, the applicant will now have to incur these expenses on behalf of 

his clients without having any confidence as to whether he will be able 

to recover them.11 

 

23. We submit that on this basis alone, the applicant has a direct interest in 

this matter, and accordingly has locus standi.  His own interests, 

including his financial interests, are directly affected.  

 

24. The alternative outcome is that in order to avoid financial risk, the 

applicant and other practitioners will decline to represent clients who are 

not able to make payment upfront of these expenses, except in the 

clearest cases.  The inevitable consequence will be a denial of access 

to justice for poor people who have RAF claims, but are not able to 

                                                 
10 Kruger founding affidavit para 16, p 9.  
11 Kruger founding affidavit para 19, p 10. 
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make advance payment of the expenses which will be incurred in 

seeking compensation. 

 

25. It is plainly in the public interest that legal uncertainty as to the status of 

Proclamation R27 of 2006 should be removed;  that people who suffer 

injuries through accidents should be able to obtain legal representation;  

and that they should be able to pursue their claims confident in the 

knowledge of what law is applicable.  The public are also entitled to 

know that those parts of the law which were brought into operation in 

error, can not be enforced against them when they make claims under 

the RAF Act.12 

 

26. Section 38 of our Constitution “introduces a radical departure from the 

common law in relation to standing.”13  It explicitly provides that where it 

is alleged that a right in the Bill of Rights has been infringed or 

threatened, “anyone acting in the public interest” may approach a Court 

for relief.14 

 

27. In Ferreira v Levin,15 O’Regan J explained why a generous and 

expanded approach to standing is necessary in constitutional litigation: 

 

                                                 
12 Kruger founding affidavit para 26, p12.  
13 Lawyers for Human Rights v Minister of Home Affairs 2004 (4) SA 125 (CC) at [14]. 
14 Section 38(d). 
15 Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others 1996 (1) SA 
984 (CC) at [229]. 
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“Existing common-law rules of standing have often developed in the 

context of private litigation. As a general rule, private litigation is 

concerned with the determination of a dispute between two 

individuals, in which relief will be specific and, often, retrospective, 

in that it applies to a set of past events. Such litigation will generally 

not directly affect people who are not parties to the litigation. In 

such cases, the plaintiff is both the victim of the harm and the 

beneficiary of the relief. In litigation of a public character, however, 

that nexus is rarely so intimate. The relief sought is generally 

forward-looking and general in its application, so that it may directly 

affect a wide range of people. In addition, the harm alleged may 

often be quite diffuse or amorphous. Of course, these categories 

are ideal types: no bright line can be drawn between private 

litigation and litigation of a public or constitutional nature. Not all 

non-constitutional litigation is private in nature. Nor can it be said 

that all constitutional challenges involve litigation of a purely public 

character: a challenge to a particular administrative act or decision 

may be of a private rather than a public character. But it is clear that 

in litigation of a public character, different considerations may be 

appropriate to determine who should have standing to launch 

litigation.” 
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28. From this starting-point, she said the following with regard to sec 7(4) of 

the Interim Constitution of 1993, which dealt with standing “in the public 

interest”: 

 

“This Court will be circumspect in affording applicants standing by 

way of section 7(4)(b)(v) and will require an applicant to show that 

he or she is genuinely acting in the public interest.  Factors relevant 

to determining whether a person is genuinely acting in the public 

interest will include considerations such as:  whether there is 

another reasonable and effective manner in which the challenge 

can be brought; the nature of the relief sought and the extent to 

which it is of general and prospective application; and the range of 

persons or groups who may be directly or indirectly affected by any 

order made by the Court and the opportunity that those persons or 

groups have had to present evidence and argument to the Court.  

These factors will need to be considered in the light of the facts and 

circumstances of each case.”16

 

29. In this matter, the applicant does not rely on a right specified in the Bill 

of Rights.  He relies, however, on something even more fundamental, 

namely the rule of law, which in terms of sec 1 of the Constitution is a 

founding value of the Constitution.  This Court has repeatedly pointed 

                                                 
16 At [234].  This passage was approved by the Court in Lawyers for Human Rights v Minister of 
Home Affairs, 2004 (4) SA 125 (CC) at [17]. 
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out that the principle of legality is a core element of the rule of law, and 

that rationality is an element of legality.  The Court has held that a 

proclamation which was made in error is irrational and inconsistent with 

the principle of legality.  It is therefore inconsistent with the principle of 

the rule of law, a founding value of the Constitution.  

 

30. We submit that on the application of the tests enunciated in Ferreira v 

Levin, the applicant would plainly have locus standi in the public interest 

if he were relying on a right specified in the Bill of Rights.  The 

proclamation affects thousands of people in our country, who are injured 

in road accidents:  it is a regrettable and widely known fact that road 

accidents occur on a very large scale in our country, on a daily basis.17  

Many of these people are poor, and need assistance in the assertion 

and enforcement of their rights.  All persons who are injured need to 

know whether in fact they have a valid claim for compensation, and 

need to be in a position to make such a claim effectively.  The 

application is of general and prospective application.  There is no other 

reasonable or effective manner in which the challenge can be brought.  

 

31. Under the circumstances, it can hardly be denied that this application is 

genuinely brought in the public interest.  If it was alleged that a right in 

the Bill of Rights had been breached, the Applicant would have locus 

standi in terms of sec 38(d) of the Constitution. 
                                                 
17 Kruger founding affidavit paragraph 21, p 11.  
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32. That being so, we submit that it must follow axiomatically that the 

Applicant has locus standi where he alleges a breach of one of the 

foundational values of the Constitution.  The rights enumerated in the 

Bill of Rights flow from the values of the Constitution.  If there is locus 

standi in respect of one of those rights, there must also be locus standi 

in respect of the “parent” provisions which set out the values from which 

the Bill of Rights is derived. 

 

33. We submit that the proper approach to standing in constitutional matters 

is that enunciated by Chaskalson P in Ferreira v Levin:18 

 

“I can see no good reason for adopting a narrow approach to 

standing in constitutional cases.  On the contrary, it is my view that 

we should rather adopt a broad approach to standing.  This would 

be consistent with the mandate given to this Court to uphold the 

Constitution and would serve to ensure that constitutional rights 

enjoy the full measure of the protection to which they are entitled.” 

 

34. We therefore submit that the applicant has locus standi on two grounds:  

because he has a direct and personal interest in the matter, and 

because he acts in the public interest.  

                                                 
18 At [165]. 
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THE VALIDITY OF PROCLAMATION R27 OF 2006 

 

35. This case is for practical purposes on all fours with the Pharmaceutical 

Manufacturers case.19 

 

36. In that matter, too, the President had published a proclamation bringing 

a statute into operation.  There, too, the proclamation had been issued 

in error:  

 

“The decision to bring the Act into force before the regulatory 

framework was in place, viewed objectively, is explicable only on 

the grounds of error.  There is no dispute about this.”20

 

37. The Court held as follows: 

 

“[85] It is a requirement of the rule of law that the exercise of public 

power by the Executive and other functionaries should not be 

arbitrary. Decisions must be rationally related to the purpose for 

which the power was given, otherwise they are in effect arbitrary 

and inconsistent with this requirement. It follows that in order to 

pass constitutional scrutiny the exercise of public power by the 

Executive and other functionaries must, at least, comply with this 

                                                 
19 Pharmaceutical Manufacturers Association of SA and Another:  In re  ex parte  President of the 
Republic of South Africa and Others 2000 (2) SA 674 (CC).  
20 At [68]. 
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requirement. If it does not, it falls short of the standards demanded 

by our Constitution for such action….  

 

“[87] In the present case, the Act was not brought into force with the 

appropriate regulatory infrastructure in existence or ready to be put 

in place.  On the contrary, the founding affidavit asserts that the 

necessary Schedules had not been determined and that the Act 

was brought into force in error….  

 

“[89] The President's decision to bring the Act into operation in such 

circumstances cannot be found to be objectively rational on any 

basis whatsoever…. 

 

“[90] Rationality in this sense is a minimum threshold requirement 

applicable to the exercise of all public power by members of the 

Executive and other functionaries. Action that fails to pass this 

threshold is inconsistent with the requirements of our Constitution 

and therefore unlawful.…  A decision that is objectively irrational is 

likely to be made only rarely but, if this does occur, a Court has the 

power to intervene and set aside the irrational decision.  This is 

such a case. Indeed, no rational basis for the decision was 

suggested. On the contrary, the President himself approached the 

Court urgently, with the support of the Minister of Health and the 
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professional associations most directly affected by the Act, 

contending that a fundamental error had been made and that the 

entire regulatory structure relating to medicines and the control of 

medicines had as a result been rendered unworkable.  In such 

circumstances, it would be strange indeed if a Court did not have 

the power to set aside a decision that is so clearly irrational.” 

 

38. The Court pointed out that the President is answerable to Parliament, 

and that Parliament had the power to correct the decision. Parliament 

was not in session: 

 

“The fact that another course might possibly have been open to the 

applicants in the present case does not mean that the President’s 

decision was not justiciable. There might be cases in which a Court 

would decline to intervene in matters that are properly matters to be 

dealt with by the Legislature, but this is not such a case.”21

 

39. In this matter, the respondents point out that Parliament has the power 

to correct any error committed by the President in this regard.  They 

then make the following quite remarkable statement: 

 

                                                 
21 At [91]. 
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“The applicant has made no attempt to show as to why the 

Parliament was unable to correct the alleged error relied upon him, 

if any, in this regard.”22

 

40. The respondents (who include the President) do not suggest that they 

will request Parliament to correct the error committed by the President. 

The applicant obviously does not have the power to convene 

Parliament, or to request it to correct the error.  As there is no indication 

that Parliament will correct the error, or that the respondents will move 

Parliament to do so, it is only a court which is able to remedy the 

situation.  That is why the applicant has brought this application.23 

 

41. We submit that Proclamation R27 of 2006 is objectively irrational, on 

exactly the same basis as the Proclamation in the Pharmaceutical 

Manufacturers case.  It is accordingly inconsistent with the Constitution, 

and has to be set aside.  

                                                 
22 Msomi answering affidavit para 6.2, p 31. 
23 Kruger replying affidavit para15, pp 60-61.  
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THE ATTEMPT TO CURE THE DEFECT 

 

42. The respondents attempted to cure the defect by issuing a new 

proclamation which purported to amend Proclamation R27 of 2006.  We 

submit that regrettably, this attempt is not legally effective, for two 

reasons: 

 

42.1 Proclamation R27 of 2006 was invalid from the time when it 

was made.  It can therefore not be amended.  

 

42.2 In any event, the President does not have the power to amend 

a proclamation bringing a section of an Act into operation.  

 

We deal with each of these matters in turn.  

 

The objective invalidity of Proclamation R27 of 2006 

 

43. The validity of a law (whether an Act of Parliament or subordinate 

legislation) has to be determined according to the principle of objective 

validity.  If it is inconsistent with the Constitution, it is as a matter of law 

invalid.  The principle of objective validity or invalidity was explained as 

follows in Ferreira v Levin: 
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“[26] … The enquiry is an objective one.  A statute is either valid or 

‘of no force and effect to the extent of the inconsistency’ … 

 

“[27] The Court’s order does not invalidate the law; it merely 

declares it to be invalid.  It is very seldom patent, and in most cases 

is disputed, that pre-constitutional laws are inconsistent with the 

provisions of the Constitution. It is one of this Court’s functions to 

determine and pronounce on the invalidity of laws, including acts of 

Parliament. This does not detract from the reality that pre-existing 

laws either remained valid or became invalid upon the provisions of 

the Constitution coming into operation.  In this sense laws are 

objectively valid or invalid depending on whether they are or are not 

consistent with the Constitution.  The fact that a dispute concerning 

inconsistency may only be decided years afterwards, does not 

affect the objective nature of the invalidity.” 

 

44. The result of this is that if (as we have submitted) Proclamation R27 of 

2006 was objectively irrational and inconsistent with the rule of law, it 

was invalid ab initio.24 

 

45. If the Court finds that this is so, then the Proclamation was invalid from 

the time when it was made (19 July 2006). 

                                                 
24 The fact that the Court has the power to postpone the operation of invalidity does not detract 
from the conclusion that the test for invalidity is an objective one: Ferreira v Levin at [28]. 
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46. From this it follows that the attempt to amend Proclamation R27 on 31 

July 2006, by means of Proclamation R32 of 2006, must fail.  The 

original Proclamation R27 was invalid, and there was nothing left to 

amend.  It could not be revived by an “amending” proclamation. 

 

The President does not have the power to amend Proclamation R27 of 2006 

 

47. We submit that in any event, the President does not have the power to 

amend Proclamation R27 of 2006. 

 

48. Section 13 of the amending Act gives the President the power to 

determine the date when a section will come into operation. He has to 

do so by notice in the Gazette.  

 

49. Section 13 does not authorise the President to withdraw or amend a 

determination that a section of the Act is to become operative on a 

given date.  

 

50. It would be remarkable if the President had that power.  He would then 

be able, at any time, in effect to invalidate a section of an Act, by simply 

amending his original Proclamation bringing the section into effect.  This 

would be a far-reaching and startling power.  The law would change 
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from time to time as the President determined.  We are not aware of any 

case in which such a power has ever before been asserted. 

 

51. The fact that the relevant sections had not yet come into operation at 

the time when the President purported to amend the Proclamation, 

cannot affect the matter. Either the President can amend the 

Proclamation, or he can not.  The question is whether the power exists. 

If it does, then it can be exercised at any time. If the power does not 

exist, then Proclamation R32 of 2006 is of no effect, because the 

President did not have the power to amend Proclamation R27. 

 

52. We submit that the conclusion is unavoidable that once the President 

has brought a section of an Act into operation, he is functus officio as far 

as his power in respect of that section is concerned. 

 

The Interpretation Act 

 

53. The respondents rely on the provisions of sec 10(3) of the Interpretation 

Act 33 of 1957.25  That section provides as follows: 

 

“Where a law confers a power to make rules, regulations or by-

laws, the power shall, unless the contrary intention appears, be 

                                                 
25 Msomi answering affidavit para 42, p 47:  “… the President has a power in any event to 
rescind, revoke, and amend a Proclamation which has already been published.” 
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construed as including a power exercisable in like manner and 

subject to the liked consent and conditions (if any) to rescind, 

revoke, amend or vary the rules, regulations or by-laws.” 

 

54. What is immediately striking is that the section is limited to “rules, 

regulations or by-laws”.  A Proclamation bringing a section of an Act into 

operation is not a rule, regulation or by-law.  The power to rescind, 

revoke, amend or vary clearly does not apply to a Proclamation bringing 

a section of an Act into effect.   

 

55. Again, one can only consider the consequences if the section did mean 

what the respondents apparently contend.  What it would mean is that 

the President may bring an Act into operation and thereafter, at any 

time, rescind, revoke and amend that Proclamation. In other words, the 

President can decide on a day-to-day basis which sections of which 

Acts are in operation, and may change his mind on a day-to-day basis, 

by reversing the decisions which he has made.  Tomorrow the President 

may decide that an Act which has been in operation for several years 

will no longer be in operation, by issuing a Proclamation amending, 

rescinding or revoking the original Proclamation bringing it into 

operation. 

 

56. We submit that this proposition has only to be stated to be rejected. 
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57. Sections 13 and 16A of the Interpretation Act deal specifically with the 

commencement of laws, and the making of proclamations in that regard.  

There is nothing in them to suggest that the power to bring an Act or a 

section of an Act into operation includes the power to take it out of 

operation.  

 

58. We accordingly submit that there is no substance in the contention that 

the President may amend, rescind, or revoke a proclamation such as 

Proclamation R27 of 2006.  

 

59. It follows that Proclamation R32 of 2006 is in any event, on its own 

terms, invalid and of no effect.  It is beyond the powers of the President.  
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CONCLUSION 

 

60. The President made an error, in good faith.  He has attempted to rectify 

it.  His attempt to do so was, however, not legally effective.  

 

61. The applicant has acted as a public-spirited citizen and attorney by 

promptly attempting to have the matter properly put right, in the interests 

of the public.  This matter did not need to become an opposed 

application in a court, and neither did it need to drag on for more than a 

year and a half.  The respondents could, as the President did in 

Pharmaceutical Manufacturers, simply have accepted that an error had 

been made in good faith, and assisted in having the matter rectified by 

the Court as quickly as possible.  Regrettably, this has not happened.  

We submit that it is a matter for comment that instead of doing this, the 

respondents have obstructed the process of rectifying the problem, to 

the extent of vilifying what the applicant has done as “an abuse of the 

court process”.26 

 

62. We submit that under the circumstances, there would be some basis for 

contending that a special order for costs should be made.  The applicant 

does not seek this.  What he seeks is to have the situation rectified, so 

that victims of road accidents may effectively prosecute their claims in 

                                                 
26 Msomi answering affidavit paragraph 6.5, p 32. 
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accordance with a system which is legally effective.  He seeks an order 

for the costs on the ordinary scale. 

 

63. This application concerns the constitutionality of conduct of the 

President, namely the issuing of Proclamation R27 of 2006.  A 

declaration that the Proclamation is invalid therefore requires 

confirmation by this Court.27 

 

64. The applicant accordingly asks for an order: 

 

64.1 confirming paragraph 1 of the order made by Preller J on 14 

June 2007. 

 

64.2 ordering the first and second respondents to pay the costs of 

the application to this Court. 

 

 

 

GEOFF BUDLENDER 

Applicant’s counsel 

Chambers 

CAPE TOWN 

                                                 
27 Section 167(5) of the Constitution 
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