IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Case No: CCT 47 /04

In the matter between:

AHMED RAFFIK OMAR APPLICANT
and
THE GOVERNMENT OF THE REPUBLIC OF FIRST RESPONDENT

SOUTH AFRICA

THE MINISTER OF JUSTICE AND SECOND RESPONDENT
CONSTITUTIONAL DEVELOPMENT

HALIMA JOOSAB THIRD RESPONDENT
and
THE COMMISSION FOR GENDER EQUALITY AMICUS CURIAE

SUBMISSIONS OF THE AMICUS CURIAE

INTRODUCTION

1. The present application is for leave to appeal against the whole of the
judgment and order handed down in the Natal Provincial Division by

Tshabalala JP on 31 August 2004.



2. The Applicant’'s application in the NPD to declare section 8 of the
Domestic Violence Act No. 118 of 1998 (‘the Domestic Violence Act’)

invalid was dismissed.!

3. The Applicant seeks leave to appeal before this Court against the
judgment and order of Tshabalala JP. The appeal is opposed by all
three Respondents. In addition, the Third Respondent opposes the

application for leave to appeal.

4.  Our submissions are limited to the appeal itself. Accordingly, we do not

advance submissions in respect of the application for leave to appeal.

5. We align ourselves with the submissions advanced by First, Second and

Third Respondents and do not seek to repeat the arguments already

advanced by the Respondents.

6. We advance submissions in respect of the following issues before this

Court:

6.1. The context within which the Domestic Violence Act falls to be
assessed and considered:;

6.2. The constitutional framework within which the present

application falls to be considered,;

! Judgement of Tshabalala JP at page 18.



6.3.

6.4.

6.5.

Relevant international law on the subject;
The legislative scheme in respect of section 8, the legislative
history and background thereto as well as the constitutional

imperatives sought to be advanced thereby;

An analysis of section 5(3) of the Domestic Violence Act.



THE JUDGMENT OF THE COURT A QUO AND THE GROUNDS OF

APPEAL BEFORE THIS COURT

10.

The relief the Applicant sought in his Notice of Motion in the NPD was

limited to the constitutionality of section 8 of the Domestic Violence Act.?

The Applicant in the NPD argued that the issue of a warrant of arrest in
terms of the Domestic Violence Act No 116 of 1998, was irregular
because section 8 of the Act was unconstitutional. In particular, it was
argued by the Applicant that the mandatory issue of the warrant of arrest
at the time of the granting of the protection order in terms of section 8 (1)

(a) is unconstitutional.’

The Applicant argued that section 8 contravenes the following sections in
the Constitution of the Republic of South Africa Act No. 108 of 1996 (‘the
Constitution’): section 12 (1) (d); section 12 (2); section 21 (1); section

33 (1); section 34 and section 35 (3) (h).*

The Applicant further argued that section 5 (3) (notwithstanding the fact
that no relief was sought in his Notice of Motion in respect of section 5(3)
in the NPD) and section 8 (2) imposed a ‘patent reverse onus’ and

therefore infringes his right to be presumed innocent.”

% prayers (a) and (b) of the Notice of Motion filed in the NPD.
% Judgment of Tshabalala JP at page 3.
* Judgment of Tshabalala JP at page 5.
® Judgment of Tshabalala JP at page 6.



11. The Court a quo held that there was no merit in the submission regarding
the reverse onus imposed by section 8 (2) in that the section ‘does not

involve any incidence of onus’.

12. The nub of the Applicant's contention is that section 8 is open to
‘extreme abuse’ and that no safeguard is contained in the section to

‘curb applicants acting maliciously against respondents’.®

13. The Applicant further contends that the Act should have incorporated a
provision that ‘as soon as a complainant believes that a respondent has
infringed the Court order, the complainant be immediately brought before
a Magistrate, who must be authorised, under appropriate circumstances
to then issue a warrant, if the Magistrate believes that good grounds
exist for supporting the complainant’s complaint that the respondent has

contravened the Court order.”

14. The Applicant specifically contends that section (8) (4) (b) is incompatible
with the Constitution in that the section allows for the imprisonment of the
Respondent without it being established that the Respondent is prima
facie guilty of an offence. The Applicant contends in this regard that the
warrant authorised in section 8 (1) cannot ‘account for the events that

lead up to allegations of a transgression of the protection order.’

® paragraph 11 of Omar’s affidavit.
" At paragraph 10 of Omar’s affidavit.



15. We leave aside for the purposes of our Submissions the nature of the
remedy sought by the Applicant® For reasons advanced in these
Submissions, we contend that section 8 of the Domestic Violence Act is
not susceptible to constitutional challenge and accordingly, the issue of
ancillary relief of the sort contemplated by the Applicant will not arise for

determination before this Court.

8 paragraph 12 of Omar’s affidavit.



THE CONTEXT WITHIN WHICH THE DOMESTIC VIOLENCE ACT FALLS

TO BE EXAMINED

16.Context is central to an assessment and analysis of the constitutionality of

the impugned provisions of Domestic Violence Act.’

17.We submit that relevant contextual factors are the incidence and
prevalence of domestic violence in South African society, the gendered
nature and effects of abuse'®, the unequal power relations implicit therein
as well as the lack of effective support structures available to abused

women in South Africa .

18.In the context of the challenges of domestic violence and the legal

recourse with regard thereto, the point has been aptly made as follows:

‘My analysis is premised on the assumption that domestic violence
presents unique legal challenges for which practitioners are not prepared
in the course of their legal training. There are at least three features of a
battering situation that distinguish it from other legal problems: first, the
battered woman is, to a greater degree than other potential litigants, a
reluctant user of legal remedies; secondly, her problem is affected by
social, economic, political and personal factors, all of which have a
bearing on a suitability of a remedy to resolve her crisis; and thirdly, the
remedy offered by law, whilst useful in some cases, may be wholly
inappropriate in her case.™!

° See for example: Aktiebolaget Hassle and Another v Triomed (Pty) Ltd 2003 (1) SA 155 on
the relevance of context.

195 v Baloyi (Minister of Justice and Another Intervening) 2000 (2) SA 425 (CC) at para 12.

' Fedler J, ‘Lawyering domestic violence through the Prevention of Family Violence Act 1993
— An evaluation after a year in operation’ SALJ page 231 at page 232.



19.

20.

The Courts have also recognised the prevalence and impact of domestic

violence. For example, in S v Engelbrecht*?, the Court recognised:

‘Although the exact prevalence of domestic violence is unknown, localised
studies undertaken in different parts of the country point to it being a
widespread problem.

A community-based prevalence study conducted in three provinces found
that 26.8% of women in the Eastern Cape, 28.4% in Mpumalanga and
19.1% of women in the Northern Province had been physically abused in
their lifetimes by a current or ex-partner. The same study also investigated
the prevalence of emotional and financial abuse experienced by women in
the year prior to the study. This was found to have affected 51.4% of
women in the Eastern Cape, 50% in Mpumalanga and 39.6% in Northern
Province. Thus in some parts of South Africa, as many as one in two
women have experienced some form of domestic violence. In a study of 1
394 men working in three Cape Town municipalities, approximately 44%
admitted to abusing their female partners. ..... [A]t its most severe,
domestic violence may result in death ... "3
(References omitted)
(Emphasis added)

In addition to the prevalence of domestic violence, it is also of relevance
that South Africa has a severe shortage of shelters and other institutional
and infrastructural support measures for abused women.'* This, when
coupled with the abject poverty in which the vast majority of women live,

we submit, underscores the need for effective domestic violence

legislation.

235y Engelbrecht (WLD) Case no. 64 / 2003 (as yet unreported) at para 151-158.

13 35 v Engelbrecht (WLD) Case no. 64 / 2003 (as yet unreported) at para 152 and 154.

% Jung Park, Y, ‘More than simply a refuge: Shelters for abused women in South Africa’ 243
at 248, in Yung Park, Y, Fedler, Y and Dangor, Z (Ed.) Reclaiming women’s spaces: New
perspectives on violence against women in South Africa, NISAA Institute for Women'’s
Development, Lenasia.



21.The need for effective domestic violence legislation is further underscored
by the severe psychological effect of the abuse and the inability to secure

meaningful protection or assistance has on an abused woman.*

22.This Court in S v Baloyi recognised:

‘The ineffectiveness of the criminal justice system in addressing family
violence intensifies the subordination and helplessness of the victims.
This also sends an unmistakable message to the whole of society that the
daily trauma of vast numbers of women counts for little. The terrorisation
of the individual victims is thus compounded by a sense that domestic
violence is inevitable. Patterns of systemic sexist behaviour are
normalised rather than combated. Yet it is precisely the function of
constitutional protection to convert misfortune to be endured into injustice
to be remedied.’*

55 v Engelbrecht (WLD) Case no. 64 / 2003 (as yet unreported) at para 442.
16 5 v Baloyi (Minister of Justice and Another Intervening) 2000 (2) SA 425 (CC) at para 12.



THE CONSTITUTIONAL FRAMEWORK

23. The recognition and protection of the right of every person to physical
safety and integrity was recognised by our Courts even prior to the

inception of our constitutional democracy.*’

24.This right is now entrenched in s 12(1)(c) of the Constitution. It provides:

‘Everyone has the right to freedom and security of the person, which
includes the right ... to be free from all forms of violence from either public
or private sources.’

25. We emphasize that this is a right to be free from all forms of violence

including violent crimes perpetrated by private people.

26.The right to be free from criminal violence, is moreover bolstered by the

constitutional rights of every person,

- to dignity in terms of s 10;

- to life in terms of s 11,

- to security in and control over their body in terms of
s 12(2)(b);

- to equality and the prohibition of discrimination on the
grounds of sex or gender (s 9);

- to privacy (s 14); and

to the constitutional value of accountability.

" Mabaso v Felix 1981 (3) SA 865 (A) 874; Minister of Justice v Hofmeyr 1993 (3) SA 131 (A)
145 to 146; Minister of Law and Order v Monti 1995 (1) SA 3 (A) 39.

10



27. The constitutional value of equality has been long recognised as lying at

18 \We submit that the constitutional value of

the heart of the Constitution.
equality must inform and underpin this Court’s consideration of the relief

sought by the Applicant.

28.Women are particularly vulnerable and prone to violent abuse - especially
domestic violence. This Court has recognised that their subordination by
these means is profoundly inimical to the constitutional value of
substantive equality, that is, the right of every person ‘to equal protection
and benefit of the law’ and to ‘the full and equal enjoyment of all rights and

freedoms’ in terms of s 9(1) and (2) of the Constitution.*®

29.This Court held further in S v Chapman that sexual violence in general
and rape in particular (both constituting forms of domestic violence),
constituted ‘a humiliating, degrading and brutal invasion of the privacy, the
dignity and the person of the victim’ and that women were entitled to the
protection of these rights which were ‘basic to the ethos of the Constitution
and to any defensible civilisation.” This Court went on to say: ‘We are
determined to protect the equality, dignity and freedom of all women, and

we shall show no mercy to those who seek to invade those rights.’?

'8 Fraser v The Children’s Court, Pretoria North, 1997 (2) BCLR 153 (CC) at para 20.

!9 Prinsloo v Van der Linde 1997 (3) SA 1012 (CC) para 32; National Coalition for Gay and
Lesbian Equality v Minister of Justice 1999 (1) SA 6 (CC) paras 16 and 60 to 62.

2 5 v Chapman 1997 (3) SA 341 (SCA) 344J to 345E; Carmichele v Minister of Safety and
Security and Another (Centre for Applied Legal Studies intervening) 2001 (4) SA 938 (CC)
para 62.

11



30. In light of the above, we submit that promoting a substantive conception
of equality and giving effect to the range of rights referred to above
requires an acute awareness of the lived reality of people’s lives and an
understanding of how the socio-economic conditions of individuals and

groups reinforce vulnerability, disadvantage and harm.?*

31.To the extent that the impugned provisions embodied in the Domestic
Violence Act may not be universally adopted in comparative jurisdictions,
we submit that it is justifiable and moreover, constitutionally necessary, in
light of the realities of domestic violence in South Africa as well as the

specific positive constitutional obligations in South African law.

# Albertyn C and Goldblatt B ‘Facing the Challenge of Transformation: Difficulties in the
Development of an Indigenous Jurisprudence of Equality’ (14) SAJHR 248 at 260 to 261.

12



INTERNATIONAL LAW

32.

33.

34.

35.

36.

South Africa is a signatory to a number of international human rights
instruments, the most notable of which is the Convention on the

Elimination of All Forms of Discrimination Against Women.

The Convention on the Elimination of all Forms of Discrimination Against
Women (CEDAW) has been described as the definitive international
legal instrument requiring respect for and observance of the human
rights of women.?? It is said to be ‘universal in reach, comprehensive in

scope and legally binding in character’.®

The South African Government ratified CEDAW on 15 December 1995

and is therefore bound by the obligations created by it.

CEDAW itself contains no less than six articles that indirectly relate to

violence against women.?

General Recommendation No. 19%° explicitly states that the general

prohibition of gender discrimination includes ‘gender-based violence, that

*Kathree F ‘Convention on the Elimination of all forms of discrimination against women’
SAJHR (1995) 421 at 421.

#Cook R ‘Reservations to the Convention on the Elimination of All Forms of Discrimination
Against Women’ (1990) 30 Virginia Journal of International Law 643 at 643.

4 Articles 2,3,6,11,12 and 16.

% U.N. Doc. HRI/GEN/1/Rev.1 at 84 (1994).

13



37.

38.

39.

is, violence that is directed against a woman because she is a woman or

that affects women disproportionately’.?

General Recommendation No. 19 further recommended that in order to
fulfil their duties under the Convention, States must take all measures
necessary to provide effective protection to women, including

comprehensive legal, preventative and other measures.?’

The principles underpinning CEDAW are also evident in the preamble to
the Universal Declaration of Human Rights and article 4(d) of the

Declaration on the Elimination of Violence Against Women.”®

This Court has recognised South Africa’s international law duty to
prohibit all gender-based discrimination that has the effect or purpose of
impairing the enjoyment by women of fundamental rights and freedoms
and to take reasonable and appropriate measures to prevent a violation
of those rights.”® The adoption of the Domestic Violence Act is

consistent with this duty.

%% Para 6.

" Para 24 (t).

8 U.N. GAOR, 48" Sess., art. 1 UN.doc. A/Res/ 48/104 (1994).

% 3 v Baloyi (Minister of Justice and Another Intervening) 2000 (2) SA 425 (CC) at para 13;
Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC) at para 62; Van Eeden v
Minister of Safety and Security 2003 (1) SA 389 (SCA) paras 15; Heléne Combrinck,
‘Positive state duties to protect women from violence: Recent South African developments’
(1998) 20 Human Rights Quarterly 666 at 671 to 681.

14



AN ANALYSIS OF SECTION 8 OF THE DOMESTIC VIOLENCE ACT

40. As the Applicant does not state with sufficient particularity exactly which

41.

aspects of section 8 are under challenge, we make submissions in

respect of the entire section.

In view of section 8 of the Domestic Violence Act constituting a key

aspect of the subject-matter for determination before this Court, we cite

the section in its entirety:

‘8 Warrant of arrest upon issuing of protection order

(1) Whenever a Court issues a protection order, the Court must make
an order-

(@) authorising the issue of a warrant for the arrest of the
respondent, in the prescribed form; and

(b)  suspending the execution of such warrant subject to
compliance with any prohibition, condition, obligation or
order imposed in terms of section 7.

(2) The warrant referred to in subsection (1) (a) remains in force unless

the protection order is set aside, or it is cancelled after execution.

(3) The clerk of the Court must issue the complainant with a second or

(4)

further warrant of arrest, if the complainant files an affidavit in the
prescribed form in which it is stated that such warrant is required for
her or his protection and that the existing warrant of arrest has
been-

(@) executed and cancelled; or
(b) lost or destroyed.

(&) A complainant may hand the warrant of arrest together with
an affidavit in the prescribed form, wherein it is stated that the
respondent has contravened any prohibition, condition,
obligation or order contained in a protection order, to any
member of the South African Police Service.

15



(b) If it appears to the member concerned that, subject to
subsection (5), there are reasonable grounds to suspect that the
complainant may suffer imminent harm as a result of the alleged
breach of the protection order by the respondent, the member
must forthwith arrest the respondent for allegedly committing the
offence referred to in section 17 (a).

(c) If the member concerned is of the opinion that there are
insufficient grounds for arresting the respondent in terms of
paragraph (b), he or she must forthwith hand a written notice to
the respondent which-

(1) specifies the name, the residential address and the
occupation or status of the respondent;

(i) calls upon the respondent to appear before a Court, and
on the date and at the time, specified in the notice, on a
charge of committing the offence referred to in section 17
(a); and

(i)  contains a certificate signed by the member concerned to
the effect that he or she handed the original notice to the
respondent and that he or she explained the import
thereof to the respondent.

(d) The member must forthwith forward a duplicate original of a
notice referred to in paragraph (c) to the clerk of the Court
concerned, and the mere production in the Court of such a
duplicate original shall be prima facie proof that the original
thereof was handed to the respondent specified therein.

(5) In considering whether or not the complainant may suffer imminent
harm, as contemplated in subsection (4) (b), the member of the
South African Police Service must take into account —

(@ the risk to the safety, health or well-being of the
complainant;

(b)  the seriousness of the conduct comprising an alleged
breach of the protection order; and

(c) the length of time since the alleged breach occurred.

(6) Whenever a warrant of arrest is handed to a member of the South
African Police Service in terms of subsection (4) (a), the member
must inform the complainant of his or her right to simultaneously lay
a criminal charge against the respondent, if applicable, and explain
to the complainant how to lay such a charge.’

16



Constitutional rights of the complainant at issue

42.

43.

44,

45,

The constitutionality of section 8 must be assessed in light of the State’s

positive constitutional duties to protect the right to bodily integrity.

As stated, section 12(1)(c) of the Constitution recognises this right in

relation to both public and private sources of violence.

Section 7(2) of the Constitution imposes a corresponding duty on the
State to ‘respect, protect, promote and fulfil’ these rights. It imposes
three distinct duties on the State. The duty to ‘respect’ is negative. It
requires the state to refrain from infringing these rights. The duty to
‘protect’ is positive. It obliges the State to protect these rights from
infringement by third parties. The duty to ‘promote and fulfil’ is also
positive. It requires the State to use its power to advance these rights

and assist individual right holders to realise them.

The SCA made the following observations in respect of the State’s duties
in terms of section 12 (1)(c) in Van Eeden v Minister of Safety and

Security (Women’s Legal Centre Trust, as Amicus Curiae):

‘Section 12(1)(c) requires the State to protect individuals, both by
refraining from such invasions itself and by taking active steps to prevent
violations of the right. The subsection places a positive duty on the State
to protect everyone from violent crime.”*°

% van Eeden v Minister of Safety and Security (Women's Legal Centre Trust, as Amicus
Curiae) 2003 (1) SA 389 (SCA) (para 13 and 14); Minister of Safety and Security v Van
Duivenboden 2002 (6) SA 431 (SCA) para 20; Pierre de Vos ‘Pious wishes or directly

17



46.

(emphasis added)

It follows that s 7(2), read with s 12(1)(c) and ss 10, 11 and 12(2)(b) of

the Constitution, imposes a positive duty on the State to protect

everyone against violent crime.** There are several specific aspects of

this duty that are now well-entrenched in the jurisprudence of both this

Court as well as the Supreme Court of Appeal:

46.1. The State is obliged ‘directly to protect the right of everyone to be

46.1.

46.2.

free from private or domestic violence;

The State is obliged to ‘take appropriate steps to reduce violence

in public and private life’*3:

The State is obliged ‘to provide appropriate protection to everyone

through laws and structures designed to afford such protection’

which may in appropriate circumstances imply ‘a positive
obligation on the authorities to take preventative operational
measures to protect an individual whose life is at risk from the

criminal acts of another individual’.®*

enforceable human rights? Social and economic rights in South Africa’'s 1996 Constitution’

{

1997) 13 SAJHR 67 at 79, 83 and 86.
! s v Baloyi 2000 (2) SA 425 (CC) para 11; Christian Education SA v Minister of Education

2000 (4) SA 757 (CC) para 47; Carmichele v Minister of Safety and Security 2001(4) SA 938
(CC) paras 44 to 45; Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431
(SCA) para 22; Van Eeden v Minister of Safety and Security (Women’s Legal Centre Trust, as
Amicus Curiae) 2003 (1) SA 389 (SCA) (para 13 and 14).

%2 5 v Baloyi 2000 (2) SA 425 (CC) para 11.

% Christian Education SA v Minister of Education 2000 (4) SA 757 (CC) para 47.

3 carmichele v Minister of Safety and Security 2001(4) SA 938 (CC) paras 44 to 45.

18



46.3. Governments have a duty to protect their citizens, not only

through appropriate legislation and effective enforcement but

also by protecting them from damaging acts that may be

perpetrated by private parties.*®

47. ltis against this backdrop that we submit the constitutionality of section 8
falls to be determined. In our view, despite the Applicant not having
clearly articulated the ambit and grounds of his challenge to section 8

before this Court, there are two key issues that fall to be considered:

47.1. The simultaneous issue of a protection order and warrant of

arrest (suspending the execution thereof subject to compliance

with the terms of a protection order) (‘a suspended warrant of

arrest’);

47.2. The execution of a warrant of arrest.

The simultaneous issue of a protection order and a suspended warrant:

48. As stated, the Applicant contends that the warrant authorised in section 8
(1) cannot ‘account for the events that lead up to allegations of a
transgression of the protection order.” For reasons advanced hereunder,

we submit that there is no merit in this contention.

% Modderfontein Squatters, Greater Benoni City Council v Modderklip Boerdery (Pty) Ltd
(Agri SA and Legal Resources Centre, Amici Curiae) President of the Republic of South
Africa and Others v Modderklip Boerdery (Pty) Ltd (Agri SA and Legal Resources Centre,
Amici Curiae) 2004 (6) SA 40 (SCA) (para 27).

19



49.

50.

There are two stages to the protection order procedure at which the
Applicant’s contentions in this regard become relevant: the interim stage;

and the final stage.

It is apparent from section 8(1) that a suspended warrant is issued
simultaneously with the protection order at both the interim and final

stage.

We deal with the process adopted at both these stages, followed by
submissions in respect of the simultaneous issue of a suspended

warrant of arrest hereunder:

(&) The interim stage

51.

52.

53.

As is evident from section 8 (1) a Court issues a suspended warrant of
arrest (subject to compliance with the terms of a protection order)

simultaneously with the issue of a protection order.

It follows that it is only once the interim protection order is issued by a

Court in accordance with the procedure stipulated in section 5 of the

Domestic Violence Act that a suspended warrant will be issued.

Section 5(2) of the Domestic Violence Act allows for the issue of an

interim protection order notwithstanding the fact that notice has not been

20



given to the Respondent, provided the Court is satisfied that there is

prima facie evidence that:

53.1.The respondent is committing or has committed an act of

domestic violence; and

53.2.Undue hardship may be suffered by the complainant as a result of
such domestic violence if a protection order is not issued

immediately.®

54. It is apparent from the provision that the issue of an interim protection
order is ex parte. We submit that there are compelling reasons in law to

justify the ex parte issuance of a protection order in such circumstances:

54.1. At the stage of the granting of the interim protection order, no

rights of the abuser are threatened or infringed.

54.2. It is well-accepted in law that ex parte interdicts are granted in
instances where: the nature of the relief sought is such that the
giving of notice may defeat the purpose of the application®’; or
where immediate relief, even though it may be temporary in
nature is essential because the harm is imminent.®*® We submit

that the issuance of an ex parte interim protection order in terms

% section 5(2) of the Domestic Violence Act.
3" Universal City Studios Ins. V Network Video 1986 (2) 734 (A) 753 C.
% Turquoise River Incorporated v Mcmenamin 1992 (3) SA 653 (D) at 657D.
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54.3.

54.4.

of the Domestic Violence Act is accordingly consistent with the

general principles underpinning the issuance of ex parte interdicts.

To the extent that the Applicant seeks to rely on section 33 of the
Constitution and alleges an infringement of his right to just
administrative action, we submit that the issuance of the
protection order at this stage does not constitute ‘administrative
action’. This is apparent from section 1(i)(ee) of the Promotion of
Administrative Justice Act No. 3 of 2000. We submit in this regard

that the issuance of a protection order is pre-eminently a judicial

function.

Finally, we submit that a woman is most vulnerable to violence at
the stage when she tries to seek assistance in respect of the
abuse (in this instance it is the stage of the application for and
grant of an interim protection order). It is this vulnerability, we
submit, that further justifies the grant of an ex parte protection
order. The point has been recognised by the South Africa Law
Commission as follows: ‘It is well-known that the most dangerous
time for any domestic violence victim is when she tries to separate
herself from the abuser. Obtaining a protection order is exactly
the type of action likely to trigger a violent response. To give the

batterer advance notice of the victim’s intended behaviour will

22



prove catastrophic in many situations, and it will probably be

impossible to predict when danger will arise.”

55. Insofar as the grant of an interim protection order is justified for reasons
aforestated, we submit that for the same reasons the simultaneous grant
of a suspended warrant of arrest at this stage is justified. We address

the latter point in more detail at a later stage in these Submissions.

(b) The final stage

56. Once the final protection order is issued by a Court in accordance with
the procedure stipulated in section 6 of the Domestic Violence Act, a
suspended warrant will be issued. Accordingly, the following steps will
precede the simultaneous issue of the protection order and warrant at

this stage:

56.1.The respondent will have had the opportunity to appear on the
return day contemplated in sections 5(3) and 5(4) (‘the return

day")*;

56.2.1f the respondent did not appear on the return day and the Court is
satisfied that: proper service has been effected on the respondent

and the application contains prima facie evidence that the

¥ South African Law Commission in its Research Paper on Domestic Violence April 1999 at
para 5.1.55 (page 40).
“0 Section 6 (1) of the Domestic Violence Act.
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S7.

respondent has committed or is committing an act of domestic

violence, the Court must issue a protection order*.

56.3.If the respondent appears on the return day to oppose the issuing
of a protection order, the Court must after a hearing contemplated
in section 6(2) of the Domestic Violence Act, issue a protection

order if it finds on a balance of probabilities that the respondent

has or is committing an act of domestic violence.*?

56.4.Upon issuing a protection order the respondent must be served

with an original thereof.*?

We submit that in making provision for the aforesaid steps, the Domestic
Violence Act makes adequate provision for safeguarding the rights and

interests of the Applicant or persons in his position.

(c) The justification for the simultaneous issuance of a suspended warrant of

58.

arrest

We submit that the purpose of the simultaneous issuance of a protection
order and a suspended warrant is to ensure that the protection order is in
fact capable of enforcement. It is now well-accepted that women are at

their most vulnerable following the grant of an interim protection order.

*1 Section 6(1)(a) and 6(1)(b) of the Domestic Violence Act.
*2 Section 6(4) of the Domestic Violence Act.
*3 Section 6(5) of the Domestic Violence Act.
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59. In the Discussion Paper of the South African Law Commission, the
vulnerability of an applicant (in the absence of there being a warrant)

was acknowledged (albeit in a different context) as follows:

‘If the warrant of arrest lapses and is cancelled ... , applicants are left
vulnerable and unprotected as the interdict is ineffective without their
being in possession of a warrant of arrest.’**

(Emphasis added)

60. We accordingly submit that the intention of providing perpetual protection
lies at the heart of this provision and that the simultaneous issue of a

suspended warrant is to ensure that effective relief will ultimately be

granted to the complainant.*

61. In Fose v Minister of Safety and Security*® Ackermann J said:

". .. | have no doubt that this Court has a particular duty to ensure that,
within the bounds of the Constitution, effective relief be granted for the
infringement of any of the rights entrenched in it. In_our context an
appropriate remedy must mean an effective remedy, for without effective
remedies for breach, the values underlying and the rights entrenched in
the Constitution cannot properly be upheld or enhanced.’

(Emphasis added)

62. In response to the submission advanced by the Applicant, we draw
attention to the fact that the suspended warrant does not in and of itself
give rise to a right of arrest. The actual arrest and the circumstances

pertaining thereto are regulated by sections 8(4) and 8(5). To this extent

*4 SA Law Commission Discussion Paper 70 at page 118.

“5 Bannatyne v Bannatyne (Commission for Gender Equality, as Amicus Curiae) 2003 (2) SA
363 (CC) at para 31.

61997 (3) SA 786 (CC) (1997 (7) BCLR 851) at para 69.
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63.

64.

we submit that the mere issue of a suspended warrant of arrest pursuant
to section 8(1) does not in any way affect, compromise, threaten or
infringe the rights of the Applicant or other similarly placed persons. The
objective is clear and unequivocal, namely to permit the future

enforcement of a protection order.

Section 8 was deliberately structured as such following a detailed
consideration of precisely this issue by the South African Law
Commission and a recognition of the reluctance on the part of SAPS to
arrest under the provisions of the Prevention of Family Violence Act

which preceded the Act under review:

‘Where the applicant produces the original warrant of arrest or makes an
affidavit to the effect that the warrant has been lost or destroyed, the
SAPS should have limited discretion to arrest the respondent. It appears
that too wide a discretion to arrest a respondent has, in the past, resulted
in a derelict attitude by the SAPS in executing warrants of arrests. Police
officers have preferred to warn respondents rather than arrest them,
which has defeated the aims of the legislation.™’

(Emphasis added)

We further submit that the actual criteria in question (those expressed in
section 8(4)(b) read with section 8(5)) are fundamentally underpinned by
regard for the rights of the complainant to bodily and psychological
integrity as well as the State imperative to protect her against further

imminent harm.

*" South African Law Commission: Research Paper on Domestic Violence (April 1999) at
page 157 to 162.
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65.

66.

67.

68.

Finally we draw attention to the fact that the person against whom the
protection order and warrant is granted, would still have recourse even
after the protection order has been granted to have the order set aside in

terms of the Domestic Violence Act.

In terms of section 10 of the Domestic Violence Act either a complainant
or a respondent may on written notice to the other party and the court
concerned, apply for the variation or setting aside of the protection order
referred to in section 6. In terms of section 10(2), if a Court is satisfied
that good cause has been shown for the variation or setting aside of the

protection order, it may issue an order to this effect.

In addition to the setting aside of a protection order in terms of section
10, the grant of the Order is also susceptible to an appeal or review in
terms of section 16 of the Domestic Violence Act. There is precedent in
our law for the setting aside of a protection order by way of an

application for review of the Order.*®

If the protection order is set aside, either pursuant to section 10 or
section 16, then it would follow in terms of section 8(2) that the warrant

would be set aside.

8 Narodien v Andrews 2002 (3) SA 500 (C) at 506.
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Execution of a warrant of arrest

69. We submit that the issues raised by the Applicant more appropriately
pertain only to the execution of the warrant of arrest. There are three
issues that fall to be addressed in this regard: the criteria that are

applied in respect of execution of the warrant; the individual responsible

for making the determination; and the objective sought to be achieved by

the relevant provisions.

The criteria applicable to the execution

70. The following criteria must be met prior to a warrant of arrest being

executed:
70.1. A protection order and suspended warrant of arrest must have
been issued by the Court in accordance with the two-stage

process referred to above,

70.2. The execution of the warrant is subject to non-compliance with

any ‘prohibition, condition, obligation or order imposed in terms

of section 7*°;

*9 Section 8(1) (b) of the Domestic Violence Act.
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70.3. The warrant of arrest together with an affidavit stating the nature
of the contravention must be handed to any member of the

South African Police Service®;

70.4. Only, ‘if it appears to the member concerned that, subject to

subsection (5) there are reasonable grounds to suspect that the

complainant may suffer imminent harm as a result of the alleged

breach of the protection order will the arrest take place.’

70.5. It was noted by the Court in S v Engelbrecht that dictionary and
thesaurus references to ‘imminence’ include not only something
which is ‘about to happen’ but also behaviour which is

» 51

‘expected’ or ‘foreseen’.>” This is particularly the case in the

context of the ongoing nature of domestic violence.>?

70.6. In determining whether the complainant may suffer imminent harm
as a result of the breach, the member of the South African

Police Service must take account of:

= the risk to the safety, health or well-being of the
complainant;
= the seriousness of the conduct comprising an

alleged breach of the protection order; and

0 Section 8(4)(a) of the Domestic Violence Act.
° Para 348.
°2 5 v Ferreira (Case No. 245/03) SCA para 37 (as yet unreported).
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71.

72.

73.

74.

= the length of time since the alleged breach

occurred.”

In effecting the arrest of a respondent, the member of SAPS concerned
must be satisfied that the prescribed criteria stipulated in the section
have been complied with. We point out that unlike in the case of
Dawood and Another v Minister of Home Affairs and Others;
Shalabi and Another v Minister of Home Affairs and Others; Thomas
and Another v Minister of Home Affairs and Others®*, the power of a
SAPS member in effecting an arrest pursuant to the Domestic Violence

Act is severely circumscribed by section 8 itself.

The Applicant’s only challenge in respect of the criteria is that section (8)
(4) (b) is incompatible with the Constitution in that the section allows for
the imprisonment of the Respondent without it being established that the

Respondent is prima facie guilty of an offence.

We submit that, on the contrary, the criteria stipulated in section 8(4)(b)
and in particular the requirement that ‘there [be] reasonable grounds to
suspect’ do in fact impose a prima facie determination, particularly when

read with section 8(5) of the Domestic Violence Act.

The criteria imposed by section 8(4)(b) of the Domestic Violence Act, we

submit, is further consistent with the ‘reasonable suspicion’ criterion

*3 Section 8(5) of the Domestic Violence Act.
>4 2000 (3) SA 936 (CC) at paragraph 50.
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imposed in respect of several aspects of section 40 of the Criminal
Procedure Act (which relates to arrest without a warrant). This is also

echoed in section 3 of the Domestic Violence Act itself.

The functionary responsible for making a determination to effect an arrest

75. The Applicant raises concern that a determination as to whether an
arrest is to be effected is one that is made by a member of the South
African Police Services (‘SAPS’) as opposed to a Court. This, the

Applicant contends is unconstitutional.

76. We advance the following contentions in this regard:

76.1. Requiring an abused woman to return to court for the purposes of
securing a warrant of arrest once a breach of the protection order
is alleged, we submit, would impose an unequal and
discriminatory burden on an abused woman and would reinforce

the systemic discrimination she faces;

76.2. The role performed by SAPS is consistent with its constitutional

duties to protect society against violent crime and women in

particular.

77. We submit that requiring an abused woman to go back to Court at this

point will further contribute to the secondary trauma complainants endure
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in their attempts to access and secure assistance from the criminal
justice system. In practice, it would involve an already traumatised
woman embarking on further protracted legal proceedings, in
confrontation with her abuser and could conceivably give her abuser an
opportunity to intimidate her and persuade her to abandon the

proceedings.

78. To the extent that our Submissions in this regard are underpinned by
placing fewer procedural impediments in the way of abused women, we
submit that it is consistent with the approach adopted in a number of

other comparative jurisdictions:

‘In virtually all of the jurisdictions reviewed, including Australia, New
Zealand, most American states, and Britain, a novel remedy - more or
less specific to domestic violence situations - has been provided for in
statute. Civil protection orders or domestic violence orders all start with
the intention of providing relief, generally beyond the usual scope of
existing criminal and family law, available to victims of abuse within the
family. Generally the remedy is to be available with less effort on the part
of the victim and with fewer procedural impediments. In addition, the
order is to be officially sanctioned and to attract varying degrees of
penalty for breach."®

(Emphasis added)

79. We further submit that the role performed by SAPS in terms of section
8(4) of the Domestic Violence Act is consistent with its constitutional
duties to protect women against violence. In this particular instance, we

submit that this duty is enhanced by virtue of the criterion imposed by the

* Ed Schollenberg and Betsy Gibbons 'Domestic Violence Protection Orders: A Comparative
Review' (1992) 10 Canadian Journal of Family Law 191 at 193 — 4.
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80.

81.

82.

83.

section that ‘imminent harm’ that a woman may suffer as a result of the

alleged breach.

There is a range of legislation and case-law (both historic and current)

that recognises the role of SAPS in protecting women against violence.

The Appellate Division in Minister van Polisie v Ewels held that s 5(d)
of the old Police Act 7 of 1958 imposed a duty on the police to prevent

crime:

‘Luidens die bepalings van art. 5 van die Polisiewet is een van die
werksaamhede van die polisie die voorkoming van misdaad. Vir sover dit
‘n gewone burger betref, sou daar dus tussen hom en ‘n polisieman, wat
diens doen, ‘n ander verhouding kon ontstaan as dié tussen hom en ‘n
belanglose vreemdeling. Wat misdaad betref, is die polisieman nie net
afskrikker of opspoorder nie, maar ook beskermer.™®

Under the South African Police Service Act 68 of 1995 the functions of

the police include the maintenance of law and order and the prevention

of crime.

The Appellate Division held in Minister of Law and Order v Kadir that
the police force was ‘first and foremost an agency employed by the State
for the maintenance of law and order and the prevention, detection and

investigation of crime with a view to bringing criminals to justice.”’

%1975 (3) SA 590 (A) 596B and 597G; Minister of Law and Order v Kadir 1995 (1) SA 303
gA) 319B to C.
" Minister of Law and Order v Kadir 1995 (1) SA 303 (A) 321F.
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84.

85.

86.

87.

88.

The objects of the police service in terms of s 205(3) of the Constitution
are inter alia ‘to prevent, combat and investigate crime’ and ‘to_protect

and secure the inhabitants of the Republic and their property, and to

uphold and enforce the law'.

Accordingly, the police service is one of the primary agencies of the
State responsible for the discharge of its duty to protect the public in
general and women in particular, against the invasion of their

fundamental rights by the perpetrators of violent crime.*®

In Van Eeden, the SCA observed as follows in respect of legal duties

that rest with the police:

‘Our Courts have in a number of recent decisions recognised that the
entrenchment of the right to be free from violence in s 12(1)(c), read
with s 205(3), would, in appropriate circumstances, be strongly
indicative of a legal duty resting on the police to act positively to
prevent violent crime.’”®

Accordingly, we submit that to the extent that the police are entrusted

with the powers expressed in section 8(4) of the Domestic Violence Act,

these powers are consonant with their constitutional duties.

We further submit that section 8(4)(b) of the Domestic Violence Act is of

a much more limited nature than other statutory powers accorded to the

%8 Carmichele v Minister of Safety and Security 2001(4) SA 938 (CC) para 62; Minister van
Polisie v Ewels 1975 (3) SA 590 (A) at 596-597; Van Eeden v Minister of Safety and Security
gWomen’s Legal Centre Trust, as Amicus Curiae) 2003 (1) SA 389 (SCA) (para 16).

° Van Eeden v Minister of Safety and Security (Women’s Legal Centre Trust, as Amicus
Curiae) 2003 (1) SA 389 (SCA) (para 18)
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89.

90.

SAPS, under for instance section 40 of the Criminal Procedure Act,
which, like section 3 of the Domestic Violence Act, provides inter alia for
arrest without a warrant on a reasonable suspicion of an act of domestic

violence having been committed.

A declaration of unconstitutionality of section 8(4)(b) would accordingly
create the anomalous result that instances of arrest without a warrant,
such as those referred to above would be left intact but there would be
no statutory protection for effecting an arrest for the breach of a

protection order.

Finally, we point out that arrest without a warrant is recognised in other
jurisdictions including the USA and the States of Missouri and New
Jersey in particular.®® The constitutionality of an arrest without a warrant
in the context of domestic violence situations has been upheld by the
Federal Court of Appeals for the Sixth Circuit in the United States in

Scott v City of Bexley®

The object of arrest

91.

We further submit that in examining section 8 of the Domestic Violence
Act, and in particular, the execution of a warrant of arrest, regard must
be had to the object of an arrest in the circumstances contemplated

therein.

% South African Law Commission: Research Paper on Domestic Violence (April 1999) at
age 157 to 223.
! 11 Fed. Appx. 514; 2001 US App. LEXIS 11327.
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92. Section 39 of the Criminal Procedure Act regulates the manner and
effect of arrest. Subsection (1) provides that an arrest may be effected
with or without a warrant. As noted, this is echoed in section 3 of the

Domestic Violence Act itself.

93. Historically the primary object of an arrest was to bring the arrested
person before a Court to be charged, tried, and then either convicted or

acquitted.®?

94. We submit that this historically accepted object of an arrest remains
intact for the circumstances contemplated by section 8 of the Domestic
Violence Act. It is particularly apposite in the present circumstances
because the issue of execution on the warrant arises as a direct result of

an alleged infringement of a Court order.

95. However, we submit that a further object of an arrest in circumstances of
the nature contemplated in section 8 of the Domestic Violence Act, is
that of protecting an abused partner against further imminent harm. This
object, we submit, further justifies the arrest contemplated by section
8(4)(b) in that it is fundamentally founded in the constitutional right of
women to be free from all forms of violence from both public and private

sources.

®2 Du Toit et al Commentary on the Criminal Procedure Act 5-2 [Service 28, 2002].
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96.

97.

98.

99.

To the extent that this Court may find that section 8(4)(b) constitutes a
limitation of the rights of the Applicant (and other similarly placed
individuals), we submit that such limitation is reasonable and justifiable in

accordance with the prescripts of section 36 of the Constitution.

In this regard, it is instructive to have regard to the procedure following

an arrest as set out by section 50 of the Criminal Procedure Act.

There are several significant aspects to the section aimed at minimising

the limitation of rights. We draw attention to the following:

98.1.The arrested person shall as soon as possible be brought to a

police station or, in the case of an arrest by warrant, to any other

place expressly mentioned in the warrant.

98.2.The arrested person shall be brought before a lower court as soon

as reasonably possible, but not later than 48 hours after the

arrest.

Accordingly, to the extent that the Applicant’s rights may be limited by the
provisions of section 8, we submit that the limitation operates for an
extremely constrained period of time, its purpose is to protect a woman
and her children and other members of the household (who have already

been subjected to domestic violence) from ‘imminent harm’ and there are
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statutorily prescribed parameters within which SAPS exercises its

powers in respect of section 8.

100. We accordingly submit that the limitation is reasonable and justifiable in

an open and democratic society based on human dignity, equality and

freedom.
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AN ANALYSIS OF SECTION 5(3) OF THE DOMESTIC VIOLENCE ACT

101. It is apparent from Applicant’'s affidavit before this Court that, he also
seeks to challenge section 5(3) of the Domestic Violence Act as being
unconstitutional. We submit that the constitutionality of section 5(3) is
not properly before this Court. However, to extent that this Court will

consider the matter, we advance certain submissions hereunder:

102. Section 5(3) of the Act reads as follows:

‘(@) An interim protection order must be served on the Respondent in the
prescribed manner and must call upon the respondent to show
cause on the return date specified in the order why a protection
order should not be issued.

(b) A copy of the application referred to in section 4(1) and the record of
any evidence noted in terms of subsection (1) must be served on
the respondent together with the interim protection order.’

103. We submit that the issue of a possible reverse onus clearly does not

arise in respect of this subsection.

104. In his Heads of Argument, the Applicant contends that section 5(3)(a)
amounts to substituted service and accordingly infringes a range of rights
of the Applicant including: sections 12 (1)(d); 12 (2); 21(1); 33(1); 34 and

35(3)(h).

105. The issue of service is addressed in Regulation 15(1) to the Domestic

Violence Act. We note in this regard, that the provisions of Regulation
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106.

15 also do not fall within the subject-matter of the issues properly before

this Court for determination.

Notwithstanding the aforesaid, the scheme within which Regulation 15

operates is central to a determination of its constitutionality by this Court.

107. The point of departure in this regard, we submit, is that Regulation 15 is

108.

intended to ensure knowledge of the Respondent of the proceedings and
of any order against him or her. However, for reasons that will be
elaborated on below, the means that it employs in doing so extends
beyond the narrow parameters of personal service as contended for by

the Applicant.

In terms of Regulation 15 there are several built-in safeguards to ensure

effective service. We draw attention in particular to the following:

108.1. Service may only be effected by a sheriff, peace officer or a clerk

in the prescribed manner;

108.2. Furthermore, in instances where service takes place by way of
registered mail, the clerk of the court is required to obtain proof of
receipt by the relevant postal authority in terms of Regulation

15(2);
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108.3.

In addition, we emphasise that a Court will not grant a protection
order in terms of section 6 of the Domestic Violence Act unless it
Is satisfied that ‘proper service has been effected on the

Respondent.’

109. We submit that there are compelling reasons why, in the instances that

form the subject-matter of the Domestic Violence Act, the means of

service provided for in Regulation 15 is in fact warranted. These include:

109.1.

109.2.

109.3.

A personal service requirement would conceivably allow a
person who knows that an ex parte protection order has been
issued against him but not personally served with it to violate the

order and avoid prosecution;

A personal service requirement would also conceivably encourage
Respondents to evade service of process, and accordingly defeat

the objectives of the Act;

In the final analysis, if the Act had to stipulate a requirement of
personal service, it would, in our submission, severely impede its
ability to give effect to the constitutional rights we have referred to

above.

110. In this regard, the South African Law Commission has observed:
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‘It is recognised that a requirement of personal service would defeat the
main objective of domestic violence legislation, namely to prevent
violence. Respondents are known to evade personal service.’®®

(Emphasis added)

111. The submissions we have advanced in respect of service in terms of
section 5(3) of the Domestic Violence Act are equally applicable to
Applicant’'s concerns in respect of the constitutionality of section 13 of

the Domestic Violence Act.

8 South African Law Commission: Research Paper on Domestic Violence (April 1999) at
page 80.

42



CONCLUSION

112. For reasons aforestated, we submit that the provisions of section 8, 5(3)
and 13 of the Domestic Violence Act are entirely consistent with the

Constitution, and accordingly do not fall to be set aside.

KARRISHA PILLAY

COUNSEL FOR THE AMICUS CURIAE

15 March 2005
Chambers

Cape Town
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