IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Case Number: CCT................

In the matter between:

THE MINISTER OF JUSTICE AND

CONSTITUTIONAL DEVELOPMENT Applicant
and
MQABUKENI CHONCO AND 383 OTHERS Respondents

NOTICE OF MOTION

TAKE NOTICE that THE MINISTER OF JUSTICE AND CONSTITUTIONAL
DEVELOPMENT (hereinafter called “the Applicant”) intends to make
application to this Court granting the Applicant leave to appeal to this
Court against that part of the judgment and order handed down by the
Supreme Court of Appeal on the 30 March 2009 under case number
159/08 in which the Supreme Court of Appeal confirmed the order of

Seriti J in the Transvaal Provincial Division.

TAKE NOTICE FURTHER that leave to appeal will be sought on the

grounds stated hereunder.



GROUNDS FOR LEAVE TO APPEAL

1. The learned justices erred in dismissing the Applicant’s appeal

with costs and in holding that:

1.1

1.2

1.3

1.4

the Applicant had a legal obligation to process the
applications of the Respondents and to do what was required
to enable the President of the Republic of South Africa (“the
President”) to exercise the powers conferred on him by
section 84(2)(j) of the Constitution of the Republic of South

Africa (“the Constitution”) in an informed way;

the obligation was a constitutional one;

that the preparatory steps performed by the Applicant before
the power to decide whether to grant a pardon or not is
exercised, by clear implication, fall within the ambit of the
normal executive functions conferred by the Constitution on

the executive in terms of section 85(2)(e) of the Constitution,;

that the Applicant’s failure to perform those functions was a

breach of section 92(3)(a) of the Constitution;



1.5

1.6

1.7

that in cases involving applications for pardon the
appropriate department to perform these functions is the

Department of Justice and Constitutional Development;

that the President had requested the Minister to process the

applications; and

that such request was in accordance with the law and had

legal consequences.

The learned justices, as a result misdirected themselves in that:

2.1

in confirming the judgment and order of the High Court they
failed to distinguish the findings of Seriti J from the
conclusion he reached in circumstances where those
findings, as they related to the question of onus, were not
relevant to motion proceedings. The learned justices should
have held that there was no evidence of a “request” by the
President and that the authorities on which the High Court
had relied in applying the principles relating to onus had no

relevance to the facts of the appeal,;



2.2

2.3

2.4

in the absence of proof of compliance with section 101(1) of
the Constitution, the learned justices ought to have held that
the jurisdictional facts to establish such request were

absent;

in concluding that the preliminary evaluation and
assessment of applications for pardon constitute preliminary
executive functions because they are steps required for
laying the foundation for the decision of the President, the
learned justices conflated the constitutional responsibilities
of the President as Head of State with those of Head of the
National Executive. In so doing, the Court imposed the
section 84(2)(j) constitutional obligations of the President on
the Applicant in a manner not authorised or envisaged by

the Constitution;

in relying on section 85(2)(e) of the Constitution to locate the
constitutional obligation of the Applicant, the learned
justices failed to indicate where in the Constitution or in
national legislation the performance of the function of
evaluating and assessing applications for pardon was

located.



In the result the judgment and order of the Supreme Court of

Appeal raises the following constitutional issues:

3.1

3.2

3.3

3.4

3.5

what the nature and extent of the section 84(2)(j) power is;

whether there is a vinculum iuris between the President and
the Applicant with regard to the exercise by the President of
the power to pardon or reprieve an offender in terms of

section 84(2)(j) of the Constitution;

whether it can be said that the Applicant acts in terms of
section 85(2)(e) of the Constitution when the Applicant
engages in the preparatory steps that preceded the exercise
by the President of the powers conferred under section

84(2)(j) of the Constitution,;

whether the Applicant, in engaging in the said preparatory
steps, can be said to be exercising a public power deriving
from the Constitution or from national legislation as

envisaged in section 85(2)(e) of the Constitution;

whether, within the context of the exercise by the President

of powers conferred on him personally by section 84(2)(j) of
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3.6

3.7

the Constitution, the giving of advice or the making of a
recommendation by a member of the National Executive
constitutes the exercise of a public power as contemplated in

section 85(2)(e) of the Constitution;

whether a practice, such as the practice that the preparatory
steps that were taken by the Applicant prior to the President
taking a decision on whether or not to pardon an offender
under the powers conferred by section 84(2)(j)) of the
Constitution, can ever, within the context of a presidential
pardon, constitute a legal or constitutional obligation on the

part of the Applicant;

whether as a matter of fact, the practice that had developed
in the Department of Justice and Constitutional
Development that the preparatory steps preceding the taking
of a decision by the President to pardon or reprieve an
offender under the powers conferred by section 84(2)(j) of the
Constitution can be said to have emanated from a “request”
that had legal consequences as envisaged in section

101(1)(b) of the Constitution; and



3.8 whether the relief sought by the Respondents that there was
a failure to exercise a constitutional obligation ought not to
have been directed at the President, who has the exclusive

power to decide on, inter alia,:

3.8.1 whether or not to grant a pardon;

3.8.2 the mode of considering the applications for a pardon;

and

3.8.3 the factors he will take into account in the exercise of

the discretion to pardon.

The constitutional issues raised herein are of great significance to
giving clarity on the nature and extent of the responsibilities of
members of the National Executive, and it is in the public interest
and in the interests of justice that these issues be properly argued

before and determined by this Court.

There are reasonable prospects that this Court will reverse aspects
of the judgment and order of the Supreme Court of Appeal or set it
aside in its entirety, given the importance of the constitutional

issues raised, and the Applicant’s submissions in the affidavit in
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support of this application to the effect that, on a proper
interpretation of section 85(2)(e) of the Constitution, no legal or
constitutional obligation arises on the part of a member of the
National Executive who assists the President by executing the
preparatory verification procedures that preceded the taking of a

decision by the President in terms of section 84(2)(j) thereof.

6. The costs of the application are to be costs in the appeal.

7. Further and/or alternative relief.

TAKE NOTICE FURTHER that the accompanying affidavit of MENZI

SIMELANE will be used in support of the relief claimed.

TAKE NOTICE FURTHER that this application is made in terms of Rule
19(1) and (2)) of the Rules of the Constitutional Court read with section

167(3)(b), 167(6)(b) and 167(7) of the Constitution.

TAKE NOTICE FURTHER that the Applicant has appointed the Office of
the State Attorney, 10th Floor, North State Building, 95 Market Street,
Johannesburg as the address at which the Applicant will accept notice

and service of all process in these proceedings.



TAKE NOTICE FURTHER that you may respond to this application in
writing within 10 days of such having been lodged, indicating whether or
not the application for leave to appeal is being opposed, and if so, the
grounds for such opposition and further that you are required to appoint
in such response an address at which you will accept notice and service

of all documents in these proceedings.

Dated at PRETORIA on this the 234 day of April 2009

SL BOTES

APPLICANT’S ATTORNEY
THE STATE ATTORNEY
BOTHONGO HEIGHTS

8" FLOOR

167 ANDRIES STREET
PRETORIA

PRIVATE BAG X91
PRETORIA

Ref: 2688/07/260

Tel: 012 309-1535

Fax: 086 629 1077

Cell: 0829401821
e-mail:shotes@justice.gov.za

C/O THE STATE ATTORNEY —
JOHANNESBURG

NORTH STATE BUILDING

10™ FLOOR

95 MARKET STREET

CNR KRUIS & MARKET STREETS
PRIVATE BAG X9



AND TO:

JH VAN DER MERWE INCORPORATED
Respondents’ Attorney

Saambou Boulevard

Shop 2 Lower Ground

227 Andries Street

PRETORIA

REF.: Jaco Grobler
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JOHANNESBURG
2000

Ref: V Dhulam

Tel: 011 330 7600
Fax: 011 3306200



