IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Constitutional Court Case No.

Western Cape High Court Case No. 4838/2021
In the matter between:
CITY OF CAPE TOWN Applicant
and

INDEPENDENT OUTDOOR MEDIA (PTY) LTD
(REG. NO.: 1920/0037006/07) First Respondent

BODY CORPORATE OF THE OVERBEEK BUILDING,
CAPE TOWN Second Respondent

MINISTER OF TRADE, INDUSTRY AND COMPETITION Third Respondent

CITY’S NOTICE OF APPLICATION
IN TERMS OF SECTION 172(2) (4) OF THE CONSTITUTION AND RULE 16(4)
FOR CONFIRMATION OF CONSTITUTIONAL INVALIDITY

TAKE NOTICE that the applicant (the City) intends to apply to the Constitutional Court on

a date to be determined by the Registrar for orders in the following terms:

1. Confirming the order made by the Western Cape Division of the High Court, Cape Town
on 21 January 2022, declaring in terms of s 172(1)(a) of the Constitution that s 29(8) of
the National Building Regulations and Building Standards Act 103 of 1977 is
constitutionally invalid.

Ref. Quinton Williams, QJ Williams & Associates Ine. Attorneys
guinton@uglaw.co.za, 021 762 5701




2. Directing that there be no order as to costs in respect of prayer 1 against any party who
does not oppose that relief, and that any party who does oppose must pay the City’s costs,

including those of two counsel, jointly and severally.

3. Further and/or alternative relief.

TAKE FURTHER NOTICE that the accompanying affidavit of QUINTON WILLIAMS

will be used in support of the relief sought in this notice.

TAKE NOTICE FURTHER that if you intend to oppose the relief set out in this notice, or to

file any submissions with the Constitutional Court, you are required to —

(a) deliver a notice of opposition, or appropriate notice, within five days of receiving this
notice;

(b) deliver any answering affidavit within 15 days of delivering your notice.

TAKE NOTICE FURTHER that if no notice of opposition is delivered as set out above, the
City requests the Registrar to place the application before the Chief Justice to be dealt with in

terms of rule 11(4) of the Constitutional Court’s Rules.

TAKE NOTICE FURTHER that the City has appointed the offices of QJF WILLIAMS &
ASSOCIATIONS INC, as set out below, as the address at which it will accept notice and

service of all documents in these proceedings.

DATED AT CAPE TOWN ON 11 FEBRUARY, 26




TO:

AND TO:

AND TO:

AND TO:

Q.J. WILLIAMS & ASSOCIATES INC
Per: Q.J. Williams

1 Egham Road

WYNBERG

Tel: 021-7625701

Email: quinton@glaw.co.za
Ref: QIW/RA/Md

C/O: HIGGS ATTORNEYS INC
258 Smut Street

Fairland

RANDBURG

Tel: 010 — 5906257

Ref: C Higgs

Email: charlie@higgsattornevs.co.za

THE REGISTRAR OF THE CONSTITUTIONAL COURT

Constitutional Court
BRAAMFONTEIN

o

BICCARI BOLLO MARIANO INC

Attorneys for the first respondent
5 Leeuwen Street

CAPE TOWN

Tel: 021 - 4222173

Email: simon@bbmlaw.co.za
Ref: S. Thomson/K11613

PRESHNEE GOVENDER INC
Attorneys for the second respondent
36 On Long, 6™ Floor, 36 Long Street
CAPE TOWN

Tel: 021 - 072 0901

Email: monica@pgaine.co.za

Ref: Ms Steyn/018

THE STATE ATTORNEY
Attorneys for the Third Respondent
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Tel: 021 — 441 9200

Email: AKondlo@justice.zov.za
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Constitutional Court Case No.

Western Cape High Court Case No. 4838/2021

In the matter between:
CITY OF CAPE TOWN Applicant

and

INDEPENDENT OUTDOOR MEDIA (PTY) LTD
(REG. NO.: 1920/003700/07) First Respondent

BODY CORPORATE OF THE OVERBEEK BUILDING,
CAPE TOWN Second Respondent

MINISTER OF TRADE, INDUSTRY AND COMPETITION Third Respondent

CITY’S AFFIDAVIT IN SUPPORT OF ITS APPLICATION FOR CONFIRMATION
OF THE INVALIDITY OF SECTION 29(8) OF THE BUILDING ACT

I, the undersigned,
QUINTON WILLIAMS
do hereby make oath and say that:

1. I am the attorney of record of the applicant (the City). I am duly authorised to depose

to this affidavit and to bring this application on behalf of the City.
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2. The facts in this affidavit are within my personal knowledge, except where the context
indicates otherwise, and are, to the best of my belief, both true and correct. Where I
make averments ﬁot directly within my knowledge, I do so based on information made
available to me (including the affidavits previously filed in this matter, which will,
where relevant, be made available to this Court). I believe such information to be true
and correct. To the extent that reliance is placed on any hearsay evidence, I submit that
it is in the interests of justice for it to be admitted in terms of s 3(1) of the Law of

Evidence Amendment Act 45 of 1988,

INTRODUCTION

3. The City applies in terms of s 172(2)(d) of the Constitution for confirmation of a
declaration of constitutionally invalid made by the Western Cape Division of the High
Court, Cape Town (the High Court) in respect of s 29(8) of the National Building

Regulations and Building Standards Act 103 of 1977 (the Building Act).

4, Section 29(8) states:

‘(@) A local authority which intends to make any regulation or by-law which relates to
the erection of a building, shall prior to the promulgation thereof submit a draft of
the regulation or by-law in writing and by registered post to the Minister for
approval.

(b) A regulation or by-law referred to in paragraph (a) which is promulgated without
the Minister previously having approved of it shall, notwithstanding the fact that
the promulgation is effected in accordance with all other legal provisions relating
to the making and promulgation of the regulation or by-law, be void.’
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Section 29(8) -

5.1.

5.2,

5.3.

requires a municipality to submit the draft of any by-law ‘which relates to the

erection of a building’ to the third respondent (the Minister);

requires a municipal by-law to receive national ministerial approval before it

is promulgated; and

empowers the Minister to exercise a veto over any municipal by-law that falls

within the ambit of s 29(8).

Section 29(8) is unconstitutional for several reasons. In summary —

6.1.

6.2.

Section 29(8) infringes the constitutional ., legislative autonomy of
municipalities. The Constitution gives municipal councils original,
exclusive and autonomous legislative authority to make by-laws regulating
the local-government matters in Schedules 4B and 5B to the Constitution,
Inconsistently with the Constitution, s 29(8) compromises and impedes a
municipality’s ability and right to exercise its legislative powers by requiring
prior ministerial approval for the making of by-laws regarding ‘the erection

of a building’.

Section 29(8) exceeds Parliament’s competerce. While Parliament has
certain legislative powers in relation to local government matters such as

‘building regulations’, its legislative authority is limited. It may only play a




6.3,

6.4.

6.5.

supporting role and, in providing that support, may go no further than create
norms and guidelines regulating execusive decision-making. Parliament has

no power to regulate municipal legislation.

Section 29(8) infringes the separation of powers, The making of by-laws
is the exclusive terrain of a municipality’s legislature (i.e. its municipal
council). However, s29(8) empowers the Minister — a @ember of the
executive branch in the national government — to veto a municipality’s
legislation. Section 29(8) therefore contravenes the constitutionally
enshrined separation of powers between both different branches and different

spheres of government.

Section 29(8) usurps the powers of the courts. Section 29(8) provides that
a by-law that does not comply with its terms is ‘void’. But under the
Constitution, only a court of law has the power to declare legislation invalid
and determine the consequences of that invalidity (including whether it is

‘void’ in the sense that the invalidity operates retrospectively).

Parliament is not gompetent to legislate on a Schedule-5 functional area.
There are several functional areas in Schedule 5 to the Constitution which
‘relate to the erection of a building’. These include the City’s Outdoor
Advertising and Signage By-Law, 2001 (the A:ivertising By-Law), which
initially gave rise to this matter (a sign is a building under the Building Act).
The Advertising By-Law hence falls within the ambit of s 29(8). However,

the Constitution bars Parliament from legislating on a Schedule 5 matter




(apart from certain exceptions which do not apply). Section 29(8) hence

exceeds Parliament’s competence for this reason too.

7. The High Court (per Wille J) duly declared s 29(8) inconsistent with the Constitution
and invalid. I annex copies of the High Court’s order {'FAL.”) and judgment (‘FA2.").

8. The City now requests this Court to exercise its exclusive jurisdiction to confirm that
s 29(8) is constitutionally invalid in its entirety.

9. In the remainder of this affidavit, I describe the parties; thiks matter’s litigation history;
why s 29(8) is constitutionally invalid; and the appropriate relief.

PARTIES

10.  The applicant (second respondent in the High Court) is the City of Cape Town, a
metropolitan municipality.

11.  The first respondent (first respondent in the High Court) is Independent Outdoor Media
(Pty) Ltd (IOM). Its main business is erecting and hiring-out of advertising signs to
third parties for the display of commercial advertising.

12.  The second respondent (applicant in the High Court) is Overbeek Body Corporate
(Overbeek), the body corporate in terms of the Sectional Titles Act 95 of 1996 of the
Overbeek Building on the corner of Kloof and Orange Streets, Cape Town.

13.  The third respondent (third respondent in the High Court) is the Minister of Trade,




Industry and Competition (the Minister). He is the executive authority responsible for

the administration of the Building Act and is the Minister contemplated in s 29(8).

'+ LITIGATION HISTORY

14.

I5.

16.

17.

18.

Overbeek applied to the High Court for an order directing IOM to remove certain large
signs from the Overbeek Building in the Cape Town Central Business District.
Overbeek based its relief on the fact that the signs are unlawful because IOM lacks

requisite approvals under the Advertising By-Law.

In response, IOM counter-applied for a declaration that the Advertising By-Law is void
ab initio in terms of s 29(8) because the Minister had not granted prior approval for the
Advertising By-Law. IOM contended that outdoor advertising in Cape Town is

‘completely unregulated’.

The City brought its own counter-application for the removal of the Overbeek signs
based on their lack of approvals under both the Advertising By-Law and the Building

Act.

Initially, the City could not directly challenge the validity of s 29(8) because the
Minister was not yet a party and the City had not engaged with the Minister in a spirit
of coopérative governance. At first therefore, in a collateral challenge, the City then
asked that s 29(8) be declared invalid for purposes of deciding the validity of the

Advertising By-Law in [OM’s counter-application.

Subsequently, the City joined the Minister, and the City and the Minister completed




19.

20.

their cooperative governance engagement. They agreed that the constitutional validity
of s 29(8) should be ventilated in full before the High Court by means of a direct

challenge. Before any of the parties had responded to the City’s collateral challenge,

the City then amended its relief to no longer seek a collateral challenge but instead to

directly challenges 29(8). The City sought an unqualified declaration of constitutional

invalidity.

None of the parties opposed the City’s direct challenge, although the Minister made
submissions regarding the interpretation of s 29(8). The High Court declared s 29(8)

constitutionally invalid.

The High Court also ordered the removal of the Overbeek signs. Since those orders are
not relevant to this application for confirmation of the invalidity of s 29(8), to reduce
this Court’s record, the City intends to exclude parts of the High Court record regarding

Overbeek’s and the City’s removal applications and IOM’s counter-application.

SECTION 29(8) IS CONSTITUTIONALLY INVALID

21.

Below, I outline the primary reasons why s 29(8) is constitutionally invalid. While
many of the submissions are legal, I include them to inform this Court and any
interested party of the broad framework of the City’s submissions. The City intends to

elaborate on these submissions in written and oral argument, should this Court so allow.

Section 29(8) unconstitutionally infringes the City’s legislative power and autonemy

22.

The Building Act is old order national legislation that was assented to on 22 June 1977.

Section 29(8) came into force on 30 May 1989. Duiing that time, before the




23.

24.

25.

Constitution, municipalities had no original powers to legislate. They exercised only
delegated powers and were always subordinate to national and provincial authorities.
In that sense, a municipal by-law was akin to administrative action and no different

from ministerial regulations.

That changed in 1994. The Interim and then the Final Constitution re-established local
government as a co-equal sphere of government with its own elected decision-makers,
its own deliberative legislative powers and its own exclusive executive and legislative
powers. In some functional areas, such as building regulations, municipalities are the
primary repositories of legisfative power (through making by-laws) and exercise
exclusive executive and administrative powers (through enforcing those by-laws and

other laws).

The Constitution gives the power to make a by-law for a particular municipality
exclusively to the relevant municipal council. It may exercise that power autonomously.

It needs nobody’s approval.

In this regard, s 156(2) of the Constitution provides that a ‘municipality may make and
administer by-laws for the effective administration of the matters which it has the right
to administer’. Under s 156(1)(a) of the Constitution, a municipality has the right to
administer any local government matter listed in Schedule 4B (which includes ‘building
regulations’) and Schedule 5B. Under ss 43(c) and 151(2) of the Constitution, a
municipality’s legislative authority is vested in its municipal council. Thus, a municipal

council has original legislative power.

,. (»U-ad.,bé_/




26.

27.

28.

The Constitution gives nobody authority to constrain the autonomy of a municipality’s
legislative power. In fact, s 151(4) provides that the national govgmment ‘may not
compromise or impede a municipality’s ability or right to exercise its powers or perform
its functions’. That includes a municipality’s ability to exercise its legislative powers.
Section 41(1)(g) requires that Parliament and the Minister “must ... exercise their
powers and perform their functions in a manner that does not encroach on the

geographical, functional or institutional integrity of government in another sphere’.

It is not constitutionally competent for national legislation to seek to control how a
municipal council promulgates constitutionalty-authorised by-laws. While s 155(7) of
the Constitution permits national legislation to regulate (to a limited degree) a
municipality’s discharge of its executive functions, that re;gulation may not extend to

the discharge of a municipality’s legislative functions.

Contrary to this Constitutional scheme, s 29(8) infringes municipal councils’ legislative
authority for building regulations, billboards and public advertising, and several other

Schedule 4B and Schedule 5B competences:

28.1. Section 29(8) obliges a municipality to submit a draft by-law to the Minister
who, by exercising a statutory approval over that by-law, can determine its
content and direct a municipality to alter the provisions of a draft by-law to

secure approval.

28.2. Section 29(8) purports to make the Minister the ultimate legislative authority

regarding any by-law ‘which relates to the erection of a building’ by

(W




29.

30.

31.

10

conferring a legislative veto on the Minister.
28.3. Without prior ministerial approval, such a by-law is ‘void’.

Under the Constitution, it is no longer permissible for an organ of state in the national
sphere to exercise such authority over municipal law-making. The Constitution does
not authorise Parliament to make a law requiring a municipality to obtain a national
minister’s permission to make a constitutionally-authorised by-law. Yet that is

precisely the effect of s 29(8).

Because s 29(8) applies in respect of any by-law that ‘relates to the erection of a
building’, it is of wide application and incorporates many municipal competences. In
addition to the obvious area of ‘building regulations’, other functional areas which
relate to the erection of a building include ‘billboards and the display of advertisements
in public places’, ‘amusement facilities’, ‘facilities for the accommodation, care and
burial of animals’, ‘fencing’, ‘local amenities’, ‘local sports facilities’, ‘markets’,

‘municipal abattoirs’ and ‘pounds’.

In the High Court, the City explained that s 29(8)’s wide application jeopardises several
operational by-laws that were promulgated without the Minister’s consent (and no
doubt many similar by-laws in the country’s other 277 municipalities). The following

examples were provided:

31.1. The City promulgated its Community Fire Safety By-Law on 28 February

2002 ‘to promote the achievement of a firesafe environment for the benefit




33.

31.2.

31.3.

11

of all persons within the area of jurisdiction the [City]’. The Fire Safety By-
Law’s ‘relates to the erection of a building’ in that it prescribes various
approvals and requirements for the construction of different types of
structures that qualify as ‘buildings’ under the Building Act, such as ‘new

installations’, ‘existing structures’, tanks, flammable stores and spray rooms.

On 31 July 2020 the City promulgated its Coastal By-Law, 2020 ‘to provide
for, among other things, measures for managiné and protecting the coastal
zone’ and ‘protecting the natural environment of the coastal zone’. The
Coastal By-Law ‘relates to the erection of a building’ in that it regulates the
erection of buildings (such as ‘sea defences’ i.e. structures to respond to

rising sea levels) that may be built within the coastal zone.

The Cape Town Building By-Law prohibits the erection of a boundary wall
or boundary fence above a prescribed height and of certain proscribed
materials. The Building Act expressly includes ‘any wall” in paragraph (b) of

its definition of ‘building’.

Copies of the relevant provisions of the above by-laws are annexed to the City’s High

Court papers and will be included in the record of proceedings to be filed in due course.

The above by-laws (in addition to the Advertising By-Law) are only some examples

that fall within the ambit of s29(8). No ministerial approval was ever sought or

obtained for those by-laws because the City was unaware of s 29(8) when the by-laws

were adopted. Section 29(8) appears never to have been enforced by the Minister or his

s
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predecessors. The provision achieved prominence only on 18 February 2020 in a
judgment of the Gauteng Division of the High Court in South African Property Owners
Association and Others v City of Johannesburg Metropolitan Municipality and Others
(unreported case number 19656/18) (SAPOA).

Tt is untenable for national legislation to void constitutionally-authorised municipal by-

laws because they lack ministerial approval.

Section 29(8) exceeds Parliament’s competence

35.

36.

37.

Since ‘building regulations’ fall within Schedule 4B, it may also be legislated by both
national and provincial governments ‘within the limits of the Constitution’. Each sphere
may legislate only according to what is permissible for that sphere. Several
constitutional provisions narrowly circumscribe the ambit of permissible national

legislation about ‘building regulations’.

The introduction to Schedule 4B provides that any national or provincial legislation in
respect of a Schedule 4B functional area may only be ‘to the extent set out in section
155(6)(a) and (7). (Section 155(6)(a) does not apply to national legislation.) Section
155(7) provides that the national government has ‘the legislative and executive

authority to see to the effective performance by municipalities of their functions in

respect of matters listed in Schedules 4 and 5, by regulating the exercise by

municipalities of their executive authority referred to in section 156(1)’.

The section 155(7) power is confined to ‘the supervision, monitoring and support of
municipalities’. In addition to national government’s constitutional obligation not to

impede municipalities, s 154(1) of the Constitution provides that the national




38.

39.

40.
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government must use its legislative powers to ‘support and strengthen the capacity of
municipalities to manage their own affairs, to exercise their powers and to perform their

functions’.

National legislation is therefore limited to playing a supporting role and, in providing
that support, may go no further than regulating executive decision-making. As set out
above, national legislation may not regulate municipal legislation in respect of a

Schedule 4B (or a Schedule 5B) functional area.

This Court has confirmed that the national legislative competence for ‘building
regulations’ can go no further than setting norms and guidelines, and supporting and
strengthening municipalities. Itis a hands-dff, light-touch power. Certainly, it does not
allow a provision such as s 29(8), which empowers the Minister to approve by-laws,

determine their content and veto their coming into force.

Section 29(8) exceeds ‘the extent set out in ... section 155(7)": section 29(8) restricts
municipalities’ legislative powers, rather than regulating their executive ones; it is not
the ‘hands-off’ regulation of norms and guidelines which is permitted; it curtails
municipalities’ ability to manage their own affairs and exercise their own functions;

and most obviously, voiding otherwise good and necessary law is not supportive.

Section 29(8) infringes the separation of powers

41.

Under the doctrine of separation of powers, legislative authorities are responsible for
making and repealing laws, executive authorities are responsible for formulating policy

and implementing laws, and judicial authorities arc responsible for determining
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disputes about laws. It is impermissible for one branch of government to exercise the

powers of another branch of government.

The effect of s 29(8) is to give the Minister, both in a different sphere (national) and a
different branch (the executive) of government, the power to prevent a municipality
from exercising its constitutionally conferred legislative powers, and in fact o exercise
those powers himself. Section 29(8) of the Building Act is therefore unconstitutional
because it infringes the separation of powers between both different branches and

different spheres of government.

Section 29(8) usurps the powers of the courts

43.

44,

45.

Section 29(8) provides that a by-law which has not been approved in accordance with
the procedure it prescribes is “void’. In the High Court, IOM argued that the effect of
this “voidness’ is that any non-compliant by-law is a nullity from the moment it is

promulgated, and can be disregarded as if it does not exist. That is untenable.

The rule of law provides that legislation may only be set aside in one of two ways: the
legislature that originally made the law in question can repeal the law, or a court may

quash the law in review proceedings.

A legislature in one sphere of government may not invalidate legislation promulgated
by another sphere of government, much less declare it void from inception or pre-
emptively invalid. That would allow one sphere of government to usurp the functions

of another, in breach of the principles of cooperative governance.
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47.

48.

49,
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The Constitution regulates conflicts between national legislation and municipal by-
laws. Section 156(3) provides that ‘a by-law that conflicts with national or provincial
legislation is invalid’. However, only a court of law can determine whether such

invalidity exists and what its consequences are.

Furthermore, the application of s 156(3) of the Constitution is expressly subject to
$ 151(4) of the Constitutién, which proscribes the national government from
compromising or impeding a municipality’s ability or right to perform its functions.
Again, only a court of law can determine whether the section 151(4) prohibition tramps

any apparent conflict between national and municipal legislation.

Section 29(8) attempts to bypass the role of the courts in deciding questions of

legislative validity. That is unconstitutional.

Tt is impermissible for national legislation to determine that a municipal by-law is
automatically void without the intervention of the courts. Among other things, it would
invite administrative chaos, as the courts would not be able to perform their duty as the
sole arbiter of legality or to discharge their stabilising role of determining the just and

equitable consequences when a law is determined to be invalid.

Parliament is not competent to legislate on a Schedule-5 functional area

50.

The City promulgated the Advertising By-Law pursuant to its Schedule-5 competence
for billboards and public advertising. Many other municipalities in the country have

promulgated similar by-laws pursuant to the same constitutional competence.
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51.  Section 44(1)(a)(ii) of the Constitution allows the Parliament to legislate on ‘any matter
... excluding ... a matter within a functional area listed in Schedule 5°. That exclusion
is subject to various provisos that are not relevant. Hence, it is generally not open to

Parliament to legislate on the functional areas set out in Schedule 5 to the Constitution.

52.  Section 44(4) of the Constitution requires Parliament, when exercising its legislative
authority, to act within the limits of the Constitution.-Such a limit includes the

abovementioned exclusion of Schedule 5 functional areas.

53.  Since billboards and public advertising is a Schedule 5 functional area, the national

legislature may not pass legislation on billboards and public advertising.

54.  The courts have determined that billboards and public advertising are regulated under
the Building Act and that their structures constitute ‘buildings’ for purposes of the
Building Act. Billboards and public advertising ~ and the municipai by-laws that

regulate them — are therefore subject to s 29(8) of the Building Act.

55.  Section 29(8) is accordingly national legislation that purports to apply to billboards and
public advertising. This is unconstitutional because Parliament is expressly prohibited

by the Constitution from passing legislation on such a functional area.

Conclusion regarding the invalidity of s 29(8)

56.  Section 29(8) is old-order legislation which reflects its genesis in a time when
municipalities had no original legislative power and were subject to ministerial control.

The new constitutional dispensation introduced a new scheme of powers.
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Section 29(8): infringes the exclusivity authority of municipalities to make by-laws in
respect of several functional areas; breaches municipal autonomy; encroaches on local
government’s functional and institutional integrity; and undermines municipalities’

ability to discharge their functions fully and effectively.

Section 29(8) is therefore wholly and irredeemably unconstitutional.

APPROPRIATE RELIEF

59.

60.

61.

62.

None of the parties disputed, and the High Court found, that s 29(8) is inconsistent with
the Constitution. Section 172(1) of the Constitution — which regulates the powers and
duties of a court when faced with a law which is constitutionally inconsistent — states:
“When deciding a constitutional matter within its power, a court —
() must declare that any law or conduct that is inconsistent with the Constitution is
invalid to the extent of its inconsistency; and
(b) may make any order that is just and equitable, including —
(i)  an order limiting the retrospective effect of the declaration of invalidity; and

(i)  an order suspending the declaration of invalidity for any period and on any
conditions, to allow the competent authority to correct the defect.”

It is well-established that s 172(1)(a) is mandatory: law that is inconsistent with the

Constitution must be declared invalid to the extent of its inconsistency.
The entirety of s 29(8) is unconstitutional: paragraphs (a) and (b) cannot be separated
from each other. Both are inconsistent with the Constitution. The whole of s 29(8) must

therefore be declared invalid.

Nothing in s 29(8) serves a constitutionally-justifiable objective and no legitimate
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purpose would be served by allowing s29(8) to continue in operation. This was

conceded by the Minister in the High Court, and was not disputed by the other parties.

62.1. Section 29(8) is unnecessary: municipalities are fully able to pass local

legislation without the Minister exercising his powers in terms of s 29(8).

62.2. Section 29(8) is an isolated provision, which can be excised without affecting
the rest of the Building Act’s regulatory regime. The declaration of invalidity
sought by the City will therefore not affect the general legislative framework

for building regulations.

The extent to which s29(8) imperils existing by-laws has been mentioned above.
However, the provision also undermines future municipal law-making. So long as
s 29(8) remains in force, the City will not be able to legislate in respect of any of the
wide-ranging competences that relate to the erection of a building without obtaining the
Minister’s prior approval. Section 29(8)’s continued existence therefore directly and
unconstitutionally undermines the City’s ability to discharge its constitutional functions

exclusively, autonomously and effectively.

This unconstitutional impact is not limited to the City but extends to all 278

municipalities in South Africa. For example:

64.1. In SAPOA, the High Court set aside the City of Johannesburg’s by-law on
outdoor advertising. It reached the following conclusion at paragraph 69:

*The COJ was compelled to procure the requisite approval from the
Minister of Trade and Industry in terms of section 29(8)(a) of the
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Building Regulations Act, prior td the promulgation of the 2018 by~
laws. The fact that this was not done renders the 2018 by-laws void.’

64.2. The decision in SAPOA, which was reached without considering the
constitut_ional invalidity of s 29(8), evidences the existential threat which

s 29(8) poses to constitutionally-authorised by-laws.

64.3. The decision in S4POA is also indicative of the fact that s 29(8) does not
appear to be used by organs of state to achieve any legitimate public-interest
objective. Instead, ‘it is used by private parties to avoid regulation: the
Jitigation in S4POA was not initiated by the Minister, but by private property

owners and outdoor advertising companies.

Accordingly, the s 172(1)(a) declaration of invalidity should be given its ordinary legal
effect in accordance with the doctrine of objec.tive constitutional invalidity, viz s 29(8)
is declared invalid, which invalidity came into effect when the Constitution came into
force (i.e. as from 4 February 1997). As from that date, the provision cannot have had

the effect of voiding any by-law — including the Advertising By-Law.

‘READING DOWN’ DOES NOT SAVE SECTION 29(8)

66.

Before the High Court, the Minister suggested a readingflown of s 29(8) such that it
does not apply to the Advertising By-Law. However, such an interpretation would not
address any of the grounds of constitutional invalidity outside of the Advertising By-
Law. Thev High Court therefore correctly dismissed the Minister’s suggested
interpretation. Section 29(8) is too extensively riddled with constitutional invalidity to

be saved by a restrictive interpretation. If necessary, this point will be addressed in
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greater detail during argument.

COSTS

67.  The City’s challenge to the constitutionality of s 29(8) is necessitated by the continued
existence of that old-order legislation. The City therefore does not seek costs against

any party if this confirmation application is unopposed.

68.  However, given the clear constitutional invalidity of s 29(8), and the fact that none of
the parties to the litigation disputed the City’s claims before the High Court, the City
asks for costs, including the costs of two counsel, against any party who opposes the

confirmation sought before this Court or secks alternative relief.

CONCLUSION

69.  The City asks for an order in accordance with the agcompanying notice, confirming that

- \ ‘
W
QUINTON

I certify that the deponent signed the affidavit in my presence and declared that the deponent
knows and understands its contents, has no objection to taking the prescribed oath and
considers the oath to be binding. Thus signed and sworn before me on 11 February 2022 at

the address set out below.
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AMENDED ORDER

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN]

Case No, 4838/2621

IN THE HIGH COURT OF SOUTH AF¥RICA
{WESTERN CAPE DIVISION, CAPE TOWN)
CAPE TOWN: Thursday 21 January 2022

BEFORE THE HONOURABLE MR JUSTICE WILLE

In the matter batween:

e ek LG SE T
L3R TR L T > ™ i
ﬂs‘:—m it TR

THE BODY CORPORATE DF Applicant
CAPE TOWN '

And

INDEPENDENT OUTDOO! First Respondent

(Registration Number: 1990/

THE CITY OF CAPE TO W oS TRAR &8

Second Respondent

THE MINISTER OF TRADE, INDUSTRY AND COMPETITION Third Respondent

Having heard the Legal Representative for the Applicant and Respondents
and baving read the documents filed of record;

IF IS ORDERED:

1.

That it is hereby declared that sections 29(8)(2) and (b) of the Building Standards Act, 103 of
1977, are inconsistent with the Constitution of the Republic of south Africa, 1996 and, are
accordingly hereby struck down as being invalid to the extent of their inconsistency.

That the first respondent’s counter-application is dismissed.

3. That the first respondent’s supplementary challenges are dismissed.

That in respect of all the advertising structures and signs erected on the Overbeek Building
situated on the Long Street fagade and on the south-western facade of the Overbeek Building,
situated at Exf 94836, Number 1 Kloof Street, Gardens, Cape Town, (the “Overbeek Signs™),
the following declarations are issued out, namely:

4.1 That itis declared that the “Overbeek Signs” are not approved under the Building Standards

Act or under any of the applicable municipal by-laws.
' j

A &
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4.2 That it is declared that the ‘Overbeek Sigris’ are accordingly unlawful.

4.3 That the first respondent is hereby ordered to remove at its own costs the offending
‘Overbeek Signs” and any advertisements that they may support, within (15) court days
from the date of the service of this order upon the first respondent by the second respondent.

5. That in the event that any of the offending ‘Overbeek Signs’ and the remaining parts thereof
(if any), are not removed in terms of this order, then in that event, the Sheriff of the High Court
{Cape Town-West), is hereby authorised and directed immediately to remove all the offending
‘Overbeek Signs’, and the remaining parts thereof (if any), at the’ sole cost of the first respondent.

6. That there is no order as to costs in respect of the order made in ;;aragraph 1 hereof.

7. That the first respondent shall be liable for the second respondent’s costs of and incidental to the
first respondent’s counter-application, including the costs of two counsel {where so employed),
on the party and party scale, as taxed or agreed.

8. That the first responident shall be liable for the second respondent’s costs of and incidental to

the first respondent’s supplementary challenges, including those of two counsel (where so

employed), on the party and party scale, as taxed or agreed. |

9. That there shall be no order as to any further costs of and incidental o both these applications and
no costs are awarded in favour of, or against the applicant.

10. That no further orders are made in accordance with the provisions of section 172(1)(b) of the
Constitution of the Republic of South Africa, 1996, _

11. That in accordance with the provisions of section 172(2)(a) of the Constitution of the Republic
of South Africa, 1996 the Registrar of the High Court, (Western Cape Division), is hereby
directed to forthwith file a copy of this judgment and order upon and with the Registrar of the
Constitutional Coust.
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36 On Long, 6% Floor .
36 Long Street

CAPE TOWN
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IEQ THE HKGH C{}EE“RT OoF S;{)KTX‘H AFREQA

(WESTERN {J%P‘ﬁ: i)i‘v §55 HON, CAPE T(TWN}

Inn the matfer betyeen:

THE BODY CORPORATE OF THE OVERBEEK

BUILDING, CAPE TOWN
and

WBEI’EN DENT @UTBQ,”'

{R&gmtrmw;% Nuitber I‘?%‘ﬁ@:ﬁﬂﬂ {}7}
THE CITY OF CAPE TOWN.

THE MINISTER OF TRADE,

INDUSTRY AND COMPETITION

Mm}m qm“} LD -

' Case Number: 483872021

 Case Nuinber: 3491 /2016

e ,:-Fir&%ﬁtzl?ie.s;ﬁaﬁﬂ@ﬁi. '

- Second Respondent




Coram: Witls
Heard: 1% of Decembier 201

Diélivered’ Z1% fannary 2002

JUDGMENT

INTRODUCTION

pi | Thz& matter is c@neezmad wﬂh rww*:a {)’ppaﬂﬁ’}d applications afmut m mﬂaﬁm aéverﬁsmé sums
- which are ﬁispiayed of o dxfﬁereni fm:aéea Gf abuilding.' The applivant and second wspandem seek |
an order directing the first: mspmdem m rertiove, the axgns fromy the bmiﬁm@ faﬁmg uﬁder ﬁ’w body
t:c}xpc}‘rata managentent of the appiicam, 'Thaas,a because- it. is avzemgj :thza:%; ‘?ﬁh-a‘se adwmsmg;_mgm | )

contravene the sécond respondent’s laws and regulations dealing with advertising of this nature,

2} By c@mms% ﬁm fisgt f&ﬂp@ﬁﬁ%m takes the p@mnen hat the &econd fes,pandem"s mfs and
regulations fall o be mmc% dw’n a5 vﬁxffi bec&wfse they were pmmu‘égmd without complying with ﬂw _ |
National ﬁmiidmg Re"guiamn&and ﬁm E&uﬁﬁm:g;gtamé&rﬁ% Agt? The -se@mm:rﬁfspﬁﬁ;@@mﬁmks anorder

to declare a certain section of the Act to be wnconstitutional, invalid snd of no foree and effect: The

U, ﬁuziﬁimg TS e “Ovirhiobl Building' i mng“ﬁmtz& e (’Zapcé"lﬁwn N ' T ' S
% Speciffbally seotion 29(33 of the Bmidmg Eﬁaxzéar@s Act 103 of 1977 {the " Act” amd e mmu;,aeé smtsma}




most 1mpmﬁt portion of this judgment eals with this Jatter Srest g:}éi’i’iﬂﬁﬁg@ chartered by fhie seoond |

respondent against the validity of the :mpugnf:d segtion.

 RELEVANT BACKROUND FACTS AND CHRONOLOGY
[3]  The a:pplman‘tlﬁasaﬁ@ertamadvermmggmewthe ﬁrsirespandam éuxmg 1999 and;?,@{}f} il
 terms of cartam adverhsxz;gaommﬁﬁf@r ﬁnamml gain. In ag.:cr}réaﬁje@'wﬁfﬁ ﬁ’m fe?@m advertising
bydé&?érémﬁ rcgul:amms %ﬁgﬁiimﬁie at that fime; auﬁmﬁ.saﬁwﬁs were givén by the rsfem}_ﬁﬂ. re&;mmﬁeﬁf
for the :mﬁii@ti@n'éf“ﬂiaée 2) acivmmmg spaces for a period of (5) mmrespw:weiy “The first
r_e‘spm;dsm”s;-@#é buéi;tess zs inter alia, -c'.ezazfm,eczed mih the dmpiay ‘a_a;ﬁ;dmmgémma ;’J’f a&vﬁméing; o

signs and space on behalf 6f various clients for monstaty feward,

[4]  The initial ‘aﬁﬂrﬁiﬁmﬁm periods of (5) years lapsed on the 37 of March 2004 4nd on the 5t of
N@vember ’32{}{}5 re&pmwly Ec}th “i:hs: appimant aﬁd ﬁlﬁ sezw;ad msmndem take the p{}mnﬁn that any
fuxﬂmr use of this adwmsa% space 13 aﬁd répding unhwﬁzi The first respandem wkes the pasman:_ .

that these :aaﬁim&&&tzﬁn& hwm@i 15{@3&&;3&@3 -rémmﬁ' 'Y'&.if_d it 9@:@@%{& '

151 Onmthe 1% of Marahzmé the second fes'gaﬁ;?zéﬁ%riiiﬁ-ﬁaﬁaﬁ:@@c&éﬁiﬁgé‘ against the applicant
;»mé agfain% ﬂi%i ':Eitsx mﬁpmdﬁm for the removal -éf f ﬁizésa:mﬁﬁébrasignage é&?&iﬁ%m@m@: 'fmm.' the
buﬁeimg Rﬁizef was: saughi agmmsi the first. z’asp@nd@m beeguge it had emc’ée{i ﬂl@ azivemsmg and
ﬁgamst the . app‘lzeant %:}acaﬁse 1% was the bﬁ&y camraie tﬁgpmmbla for the bwi&mg of Whmﬁ ihis

a&%xﬁti@iﬁgdﬁiﬁd bﬁ%«*:’n’ ﬁizzgpﬁ&yeﬁ; . E;:x-thesz;: lafter ;pmemdmgﬁ% both ﬁx-‘e ﬁx'sf reésp'omﬁigﬁ;m and 1h%: applicant

3 rnenitial provesdings whish shall herdimaer %&:féfémﬂiﬁ& 28 riié‘?éﬂ?}.&rwmaﬁe;-""__mmﬁse_{i%ﬁgﬁ,ctfas_cﬁ'ﬂzxmfss:f,r 3491720065,




eyp;mseﬁ tﬁ@ mlmf saught by éhﬁ semmi mspandsnt Aﬁer dxscmsmn mid agré&meﬁi *mih th@ 1egai
' repmsematwes of ﬂa@ pames I m’d&rm{ thiat thfm amizai pmswémgs be dﬁtermzmd m;:athfﬁr Wﬁh the

current a;nphaafmn pﬁmm "iay the a;apiream al

{6] | A*& fax aﬁs ﬁ:ie currént pr@cee&mgb are wmamed ﬁxe apphcam Eamch@é an: a;:sphcaﬂm& f’m the
ﬁrsﬁi rf:spondam m remmve the sza%s_jeci adhw efrtmmg signs froni the building. ’Thn«; appka::aﬁcm deals w:xth.
the. sama signaae spaca wmc}i f‘sa%;tzmd in tha mitia’i eﬁfwamﬁem proc%ﬁmgs ”Ihe ap;ﬁmam sought-
the relief on the basw that the approvals for the signage had lapsed due 1o the efﬂummn f:asf tithe and

that the said advemsmg s it breaa%x mf the relevant muiicipal “by- Iaw faml s Lhﬁz‘efﬁre Hﬁlawfu} :

17 . No dmbt ﬂms mggemﬁ ﬂi{t camﬁer-vapp’imatimi by z:he ﬁrst msp@m:fmt ta declare the hywia,w
?. vmd on the ﬁas:&s fhat ike s&cmﬁ respundent did not obtain zhe naaemary appmval ft‘mm the third
-raspondent a5 mﬁm&mﬂ m the tmpu@md gactmﬁ T}i@ m*;: resgmﬁam 5 mrmn‘é pasmtm oh. this
t‘;:.i;)‘uniere?:iﬁpimaimrl mmgamsv l’i’(}@f:&ﬁ Tms,_ beeaunsethe ﬁa{zgﬁd-mswmiem ﬁuhses,qumﬁy -adé};f&f;d the

stance that thie impugried section failed constitutional muster for a number of feasons.

8] The seccmd rﬁspondem in the spm‘e m‘:‘ co- ez;aemmfe ggvemanm angagmi xwih the thitd
:imspmdem‘. ané undertmk ’m camp‘iete 3ts engagemems mth the thji‘t:i mspemient heffm :1@ diveetly
launched a wnmmtzmi chaﬁaaga against the impugned section. ':E“ﬁmf* i a ?:fifﬁliz and ‘braces
‘approach, m it émﬁfm‘,- m:s}a:ié};&; e ap@mpﬁ:m ‘;byéi.&w’ --f'mzﬁ the ;aéia_rﬁg. mﬂmh&d upm% 1t by ﬁie ,ﬁ;m:t |
fesp@néeng the saccmi rﬁspeﬁéent also: smght a éealamtu:m o ﬁw effect ’{Itaai i}w mpugned section
ftimld 1o apphmaﬁon f.:a:z e bvwiaw ander mz;mssmﬁ, iﬁ the ailemanvek it chartmed for the }wmwﬁ '

that the zm;mgmd Seotion. hari ho 1&@&% f’%}m% and eﬁ@c&

C 4 TR partios sproed that mll e applications should. be heatd together absent & fwmal comstidation application,




o1 Thereatter, the third réﬁ@énﬁém and%hmmza:;:espcm&emmw:esa. their :mgagammr: i
cmmemtmn with the 1mpugne£i sef,:tmm anl agwed that the ccnsnmﬁanal vaiu;%itv iherfao? fell 1o be
V&fiﬁﬁ&i&d i:sy messﬁs mf 4 dmam almﬁengﬁ b}f the second re*spaﬁdem anc‘i iha‘x the can&m&mmﬂ]

pmca&ma} réquirements | h&c’l beeti 56 sa,tzsficzf:i S
THE ‘DIRECT CHALLENGE® BY THE SECOND RESPONDENT
0] The impugned fsa;eéﬁ@ﬁ:‘fz@i:@}-izﬁﬁi&i&é&m follows:

o ‘A Jocat withority M’mﬁ miemfs 1% make z‘my mguiafmn e bv—lmv whiich rm‘:mza f& b‘;m erection @ﬂ” @
: i}midmg, Shall prioy o die pmmulgmwn f}zwwj submt o draft of the reguiazwn {a;' %)}»Imsﬁ i wring

and by registered post to -#m Mmm{m Jar a@p,mmzzl.

i .r‘f F@gzdma;z or {;ga«fmu mf&rmdf to mmgmpk {1:;} wlzmk i ﬁmmigmmwzﬁmﬂ ;:fm Miritstar ,z:xrewmzzsty
"imzrzg appr&ved ::gf i shall, mm*zr}wmrzdmg the. fgm thit the pmmelgazmn it cﬁ“@ﬁmrﬂi ol ave W“d{lnéﬁ with

i ether fegal gmmmm relzxfmg twthe mafkmg et g;mmulgmmz @f thi mgeziaszn A Jf?}&fmfi féwz Wﬁiﬁi !

[11] The third mépaﬁam' takes 1o am with the V;E-i;tég‘ftf :-éhaileﬁge(aﬁaxtéféé by the second
reszmnéem but ﬂ‘m third respmn&em HVers: that E deciamtmu of consﬁ’tutmnal mvahdlty is wholly |
unmcegsary oft zhe fagtsof i;hxs ase. Na;%her the appimant rmz %he nm fesptméem take issuewith the
pmsmmx taken "%;’y fhe seﬁﬁmi respmadem on i:tm; seore, Save fm costs. The first respgndent hm%vm:

coni&nds for a ;;;moci of grace pr:m m gmy mmadlaée mteiémtoi} mhef and accotﬂmgiy ford

:smpenda@ enimeem_;&m m&ch Bk

5 THiE, i terns of sebtions 40 aiill 41 6F e Qm’:ﬁimn}an'afm.R@ai:'a‘:l‘iaﬁc;%fs‘@mh Advicn, 1596 (e *Comstintion™.




[121 ’E‘Em ﬁ:ﬁt w&pandem i &ﬁsmc& smix.s 3 ﬁmhm and adciit‘wna} ﬂpp@rtum“@f %m fshmm appmvala 3 |
for the tw& crffmdmg smns d@ nove. As aﬁud&d m @arhs.,rj the du‘esf chaﬂiange pzimad by the seopnd
m&p@ﬁﬁi@ﬁ’t is ihf: core isste. ﬁmt f‘aﬁa el "be éeterm ingd I:mmn 'ﬂm t§‘nf‘{§ respﬁﬁdem ks the pcmmm ‘
that tl::e reiwf s@nmnded f‘@r as a msuli of the diréct chétlieﬁge by the semné resmnﬁien% was. wﬁy

| saught as an m‘tm’iam*e pmyer anci makeq sam,e m::i eage Wﬂh this camfsiamt (:m this, Ydlsagr@e

{i’?‘:} “I’he mw pmp{mtmn m t:}::m the *zmpum@é ﬁe&tmn i wnmﬁummﬂy mwnsxstmz ané mvahd o
becanse if xmpmmsnb}y mﬁ*mges ugcm 4 mmm:ipaimes powm o iegﬁiaie is beycmd paﬂmmenmry
compeatence, usurp% the POWTS. c;f‘ the murt,s impermzsmbiy regﬂmi:es fzon&’t}tutwma} maiters “and
accordingly mﬁmges upon the d@ctz:me of the s&pawimn of pawrs o

i1 4] ’I‘hese are the {:i}ail@ngas that h«am fmﬁwf anﬁiysm and scmtmy It is canfmded by ﬁm second
respondent tha:i: the un;augmé secmm is ﬁm subject af a pram@ﬁsiy a%stabfizs}wd unlawf&i legsh of
parliamentary Supz"éma:iﬁy, . 'E?:ns bééause -Lii'ii' freats mzmitfigai :byaiaw;s; Za;@, i‘th@ -sﬁame 'fb@ﬁimg as
administrative dﬁmsmn«mkmfr Put i xmih%r way, this means that it permxts e third res;mudam o
ccm’troi aﬁﬁi ex:g@y a ve‘m m mspm ﬂf m:fgzmi m{mm@&i legwlati@n Thss& argumem is made ihat the -
zmpugned s,eczmn 1& umembie anﬁer Uur new’ wasmmmml demacma} an,d aigﬁ mfrmgﬁs apma the

mm """ v %Iﬁch vests mal gmz‘emmmis with independent. and m‘igmal Iﬁgm‘»aﬁv& powers, -

& As st ont in Schedisle 3B of the Constiudan.




[is:s} 'T;;e Amcams inte :hémg swell before z.%z;; This, whém mur&i‘csipéﬁti%iéﬁ wemsubardmafa W%
pmvmmal and ﬁammai auﬁhﬂnﬂés and éxercised no arzgnml pﬁwem S@éiﬁon 29{8} Wa& mtmdumd |
intothe Act o0 ﬁw 3%)‘*” of May i%? ’I’*h&m 8 am,wdmﬁiy 110 écmht f:hat ‘che 1mpugneifi %‘mwn ig :321::1
(’B’i’éu’ 1@ga&la§mn a5 ctmsm,unwaﬁy d&imed 7 Undef ﬂm previous order, mumﬁzpaimcfs exercised @niv
are no 1@ngc«:r hmﬁﬁd [ sub*@rémafe i@mgiazfm and tiow am;@y {:mgmai law»«ma}ﬁng p@wms vRa
snmiar ft acimg Mﬁi thc«s«‘-: off f;&m ﬁaimﬂal am} pmvmcaai legislatures.® In ﬁrms mnnm%mn, the fc}ﬂ@mz g |

is provi ded for in tazms of section E_ﬁé@)?.g .mmaiy*?;haff

< i rf;’!ﬁlbfy mm’ ?ﬁﬂk@? aﬁd erzflmmmf@f &; Iffws S sffze eifective administration of rfw wtters wfncﬁ tf fms f;’%@ ﬂgﬁz o

a&mm;mr

[16] Szmxiariv @ mﬁmmpaizt} hils the ‘dight to admitister” any 16cal~gwemem matt@r i;smé in
Schedules 48 and 5B, o {Z}’m {}f the hmc=':’ana1 argas in, ’%cheéiu’ie 4B in fespectof which a mummmixty

has ngmal and mde:pfemlem Jﬂgiﬁf&iﬁ’ﬁ pﬁWez' isin re%peﬁi: {af the bm ding. r&guiatmm” |

171 In mfiér.-i@ ;exe‘?ei’se s Iawmakmg ﬁxnmmn, the ;fsi%:{:@ﬁ m&pm:ﬂﬁmzﬁmﬁmad an adopted a
-plethéra of byi%stwiuah are iﬁ-- ;iiiiffi mmctedanﬁ imfzmwy i-i;ﬁ;kedraﬁt‘ii%ei;atém the erection of
| buildings. W%zat this in. essﬁm:e meam s that the second ms;a{;}nd@m dzd nat abtam ﬁ:ze mcﬁssa*ry
¥ a}mmvai uucie;r geetion 29(8} c};f’ the Ac:tg bafore promulgating them by-laws. ’I‘he %mnd resmndent
;akezs- the: }:xa:sxfﬁmn ma;t ﬁ}ﬁﬁﬁi by:—:lam- 'az*e' void unless the pmmm‘ms ﬁff s@mﬂn‘:_%@ﬁf@ of "ihe: .—A;m are.

declared fnvalid.

? Aa defined | 'Ei&vm't of échﬁgmte ﬁ of the Constibdion, ' B o
8 Lishundiorg NG wird Ditheri v Bergriviey. 5«{;“:1::2,9&@@; 20035 ‘EA 246 (CC} £t p&wm %xi“?wii%

¥ inderms of the Comstiution;
W Try terms o e provisions of seslion -%56"(33'{3) -ef &h&%-fﬁéﬁﬁi iii}fu; :
Y Section 156 () of the Constiugion rmd wm; sexiion 156 !’} {£:1%




18] Tvis iaﬁvanm by the second respondent that my-adh@r@ﬂéz with and xa;{::%sel'impngﬁeamﬁ@g |

is wnsmumgnal}y mconmmam fm & numher f.sf" r@a‘sam The' pmmrv argument adva:m:ﬁséi xs ‘that the

mzpmmned sec:‘imn ir: fi_’__"*",; ges; upon the: ex::‘; ufsmtv (}f ihe right and pmvm wi:uc%:: wnstztumnaﬁy vests i

| vatious mummp&iﬁnes o make bv*lawa This @Xi’:}xxsw&ﬁ tight and 'p;aw;«ztf now Exists as - -
consﬁmtmna} {iemesmey sh@z:}hwded 1t 4 Aew arder in wnmcﬁm with the mfgamgatim of j(m”bi
pt:fwea’ and: iegmianve authmm}; | | | | .

191 ’}“ his new ﬂreier is-set a:m‘i;§ mfe} ahcz,, by wzw i:‘he {f}ﬁow:xng cezzgtlmﬁ@m} prmaméma naxﬁé}*}* :

| that the: Eeg:siaﬁve authm*xty {;sf the: mmnal sphete of wa‘vammem is vested in the leg;slaim% of

- partiament; that Of ﬁ?e pmwnmai sphere of government is vested in the pmxfmmai leg:glattms and that

of the Immi spizare Gf gwemmen‘t is vesi&fi o the Various munm;aai:tms e |

[20] The m&&p&n&m‘t aad @xcim*sWe éagzsiaiwe authomty r;}f mﬁmca@aimes .m mnsumwnaﬁ
butiws&ed n mmbﬁgﬁ@ﬁs terms in thai 1‘3: 1% mcﬁmaz@ci that the e:xem‘twc zmd Lsgis ative m}mm sfa
mummpaiﬁy is v&sted it the * vamauzs coutioil s of the municipalities.. ?m in ama“iher way, there dré 1o |
ﬂﬂnﬁiz‘tuﬁonﬁl pmvmms ﬂ:&t %m;mwef amyﬁm eai:se: aﬁner than the: mtmzczxpaiitm fo make hwiaws or
apmave any by«iiaws ma{ie Iw mumeapaizﬁes .

1] Unoubtedly, the impugned section violates fiis independent id éxclusive logislative
_authﬁﬁty‘ iry thari thie i‘hiié L‘Esg;é{m&@ﬁf’i s {agbliged'f;ﬁ be:;pmvi&é& with a draft f‘ ény by-law for -appmvai.
Mot 1m§@rtazzﬁy oA by~law is rendmed Yoid 1 it tiw gvent that 1t i not; a@prw)@d by the ﬁ‘nrﬁ réspemimt

pmm o its ;)mm mgm:mﬁ

[227 The cansﬁtu’{mnaﬁ}a (mshfﬂned mmua} re:spect clausm prrmda f‘m‘ an arena Wh‘é‘i‘& aII spheres

of goversment aﬂd all mgam of si::ate wathm each Sphﬁ‘&'& are Qbhmﬁd te:z f@s}}ect the canstitutional




status, ms%amums pst}wers éﬂd hmcﬁmm of gm@mmerzt n: the atixm sph&zfas‘ Iﬁe&& mutuai r&spwt
provisiony are Vzeiazeﬁ %ay 'ti:‘aﬁ ;mpugﬁed seetion. | ”

[231 *E‘%z;e unpugmd %cﬁm& aiscs de«;ecmtes the mn»mwmﬁhmem canstzmtmnaﬁy aﬁghriﬁed
provisions wémh pmwde ﬁmt both “thfi Iaw—makerb maé the exemm*e are: mmldateé f;eta %ezm&e their'
. powers and pefﬁl}m ﬁmr ﬁmﬁ{m ina mm}er %ha% does hivt ancma{:h r;p@n ihe . gw&rag um '
f‘umm@nﬁl ar-'-zs:istmmnaj -m;e:grz;;v* -0:{' -gwammeni m'--anafhear sphm' H: mu,st E}% s that the
mx&mnmeﬁ statas a:a:t Em::ai gwemmt a4 wter of I%w, st tmns!aw mf.o the smumfy of
municipal aut@mmy;,. , ”{"ms ‘_;:,‘svj mmma}y_ -W}riy -et};:x_stitutmﬁai’fy, a 'ﬂﬁ‘imﬁ?}l or a gammm‘;@i:;g;@mmmem
may not _f:maiprﬁmises :,éf ,ﬁn@édﬂ ;fz’ mmﬁiiéi;@iﬁsyﬂsﬁ abziﬁy _c:'s.ﬁgiﬁ'w xéreise i‘%s:'. gaxaréz‘s o perf‘mm ity

funetions.

“ {241 This ﬁutemmy mast miarm any and all mtﬁrpr&mmn 6f nmmmyal powms “Tg S‘i:ipu}a:ms iﬁa@: :
mumczpahtws are m&hgﬁd to nbtmn mlmﬁeml appmwl fm by—iaws Maimg tcs th% ememn of -
- “buildings whicl they a;fe-empawm&i tomake mdezpenémﬂy,: most mréam%y.eamgwmmesmd imipedes

‘& municipality”s ability and right to exercise its powers and perform its furctions,

{29.5} B@smﬁe& mummpahim axe mh’ligate,d W dmnixarg@c ﬂmr ﬁmumm ‘mliy améi effecﬁwly ”é’*ize@j
impugned Bez:tmr;, p&mhm Ty pﬁmécs iﬁar *iha ﬂ}ir& mspendﬁm to receive a mpv aof any pmpmed by* |
law $0 that. the mn&eﬁt ﬂwrmf s sub;m - external f:m:tmi Thl& in &f%@t means that the t}m&ﬁ- .
re»sp@ndmi h:«;a; &, k:gasiamvtf Vﬁm mrf:r bywlaw zma:i this is censtztatmnaﬂv zmpmmssxbi& m U BEw

democracy.

[26] The 1mpmmed ser:fmm deaés in %ha miain Wﬁh mgaiaﬁons iy and- m ihe ’im:idmo txaéa Et 18 86

that there ma:y bea Gmfi‘{&ﬁ{}& m& whers there may dlso be apphcﬂbk umx@ﬁaj arzd prmmem!




10

legislation. 2 H@Weve%r, thee natiotial imgxslaﬁbn 'ihai‘ fav be applmable is m’c tmbmﬁﬁé It must. be L
that the 1mpugm2d swfwn emeeds these constrants and i aceordingly baymti parhaman’tary and
pmvmma} aﬂmpetanw These,, naﬁonai and. pmmnciai pOWwers cannot he :rm:erpf‘e:tﬁ:d to be congarrent

#

with the ex&;luswﬁ iﬁgisiamw powers: ﬁmagtzmmnaliy %amt@wed o1 mmnupafmes "I‘i:m pmimxemm

{2-‘?"1' }"he ﬂ:m@nai gwemmaﬁ‘{ mﬁy has ﬂw DT f:@ mmdate ‘i:he éxafzms@ m’ a mumaxpaizty s
executive authﬁmty BT ﬁt&es ot auﬁh&nsﬁ any nﬂnmm in cs:mmmma W}‘Lh & mum&:zpahty s
Iea:t,sianw authomy n any mantier or form The impugned. 5&:&6& han f&stiy- exceads this. sacrmam{

1¢gf§zs,1_a-trva -cs:;zmpﬁtﬁma;. -

28] In acc@réanc& W&ﬁa ot new éem{mm‘tm erciei the power vested in t’ha ﬁatmnaj gnvemmem is

further d:luteci ik i’fmt z:i: 13 esm;aliv c@nﬁmﬁ toa mi)mt@rmg, supeawsmg and 4. suppmt fmmmm mfee:
1]

mummpalmﬁs In addition, saieiy 1n-eertain. peﬁulmr and extrems 4::11 mmstamas ﬂm g}{@vmmai

gxsoutive :isj;,aaﬁﬁarizéﬁ G asgumé somiz of'a mnn’icigal:i:ti@?s-axfzm’fi% powers, but *thés,gﬁtwir&gtanéiﬁ}g,

there Exists o power o fntervene in a smenicipalities legislative pawers.

{29] To aimstraw ﬂuf; pmﬁ;t imh@r ‘a}?ﬂ@iﬁfiaﬁ}f FES m:mectmn Wﬁiﬂ‘% ihe;: ‘muic}:mg fegulau{ms, B
mmmummaély th&m are m existence o provisiohs that aﬂ@w *ﬁX@GiﬁW@ mterfmce in, ﬂze exercise
of the consixmmnal p@wers exercised by mummpamms BﬁSiﬁiﬁS Bits] mtewenmn is permmeﬁ ina
munichpalities }f—:aisiafwt: pawars ft 18 aa‘gued that the 1mpugmd Sm&@;ﬁz s the dtxm{‘:t t?ffeﬁ*i of 3

restiioting 4 im’tﬁlﬁpﬂm&& ‘ Le;gxsiam;e_ Bowers, 45 -a}ppmwi 10 ragaianng; thieir executive powers. This.

1 Section 4405 }{a}{si} \ﬁf e Qﬁﬁstsmtam B
¥ Fudependent flecroral Comstisslon'y Lakgetiri Meteré&?;mﬁﬂz zﬁﬁl (3) SAY2E (CC* ¥ ‘pm‘ﬁ, 25,
H Qestion 155 (7yof the Consti ms:i«:sn _ _




i

st be 6 a8 t%x& mzpugneﬁ semm:‘z camwt b@ mterpmicés as ﬁxmpely @ Ea&ndsmaff* regulaf:mn mﬂi_ '

refamce i:e:; mmae; and guadﬁiz nes v&mh i tum is pezmrsszble

[30] The municipalities ability to maage fheir ovn affals and exercise the own functions is
_sexzere:}y cumﬁed by ff}:xe@r@%ﬁisimﬁsé’fﬁﬁhﬁ.'i_i;r?:r'r;mgﬁet% %@@tiiﬁns | ﬁz&-'taﬁguiﬁeéﬁﬁ aﬁ@@f&ﬂ iﬁ??ﬁmpi?ﬁia% a
muni?cipaiii@:,caﬂﬁﬁt;..bmibiii&%@& to obtaina national -:nﬁﬁni.‘stef"-g a@pf@#ai”f@iﬁ a HyQii&ﬁs' %zc}mh&’aaima&y
been: constitutionally au%h@rxz&d ’1’”}113 | cmiy meml thaft t}m zmpugmd sem:mn 15 cmsmutienaﬁy

nconsistent. and themfom i mvaiz:i -

a [3%] ' Tummg naw m the eiec:trmﬁ af ihe sapaxamn of powers. *E’he mpugned seetion operates to
zmmers;e the: %h;;f(i wspéandt:mz mtca t}:xxa nmmmpahtms lepistative pu:acﬁss '.E‘hxs %&ecaﬁse the imr& :

' :raspz;}n&en‘i @smmaily hasla'ﬁzghtiﬂf %‘{Qﬁﬁmﬁ' aﬁi%itaﬁf@nﬁsmsﬁwmﬁe of iha'sep&ramﬁ ﬁi_pﬁw&r& g
What this really means is ?éhﬁ.% ii%h;é— 1mpagmi m,‘iiifa}'ir is constitutionally 'mnsﬁmi bovanse i iniposes _}a |
difforent Iegisitive process and a different legislator fom that which i constitationally envisioned.

‘Moreover, the provisions in the impugned seetion could siéver be Himitstid ¥ 5 valid specien of
<delegation beoause the sevond ;::@mm did m:)t slect to ciimt—%_ﬁ&ﬁf‘ ofany of its wm constitutional

auth&ri‘iy:.r

[32]  ©Out courts hive anéxclusive f'aﬁd..:ﬁfi%ﬁﬁal constitutional role in ﬂaﬁl@ﬁi‘xﬁysmfﬁmﬂl& arbiters
of Tegality."” They are vested with a broad discretion to gfrant any just and equitable remedy when
invalidity is proven, including lingiting iﬁ’tﬁ}iﬁi’}&’eﬁﬁﬁy and deciding whether a declaration ot invalidity

should be suspended or not. Theimpigned section and i1 provisions suthanize these essential judicial

i ’i{mwm @j Liocal Government; H”wtam €"ap¢w Lagrmn&ay ¢ zj’ém@ Fyite fPrv; Lfd vttt (}fkm ”0?4 (‘ Ty SA 5”1 { CC} DT fié




Tunctions. This, by eisc;}msﬁyzaﬁgﬂlaﬁng'-I‘Zﬁat‘gfﬁy ‘ﬂ@ﬁfﬁ&fﬁﬁﬁéﬁm&dﬁmft%ié'ﬁfiéi}dif;g;ﬁyeiaw"%éiiﬁ; and
50 excludes the power of the cotirts to adjudicate an any invalidity so as {o grasit a just and equitable

remedy.

_ ‘[3"3‘} As aﬁufieci his! emher mummpahtm piow arevested with a engmai power to .make by‘»lawé in
respeci: af ::ertmn ﬁmotwnal Greas ﬂmt A aonmmmnaliv hsie&m ’I”inﬁ it gva}uiafm Qﬁ% more; .
the: prohibition ii?n:lti%&l .iﬁg;isiam j.t'«f:fﬁ' deal with any of these: :mmg-:ﬁé;:medf ami_izmtaﬁ iﬁ'zmmnal Areds. o
The img;iz-.;gngzi section, a-s;@mima,_ a%ic%a%s= for and contentplates 1mpern1f$3‘sbie -z_iaﬁcnai legistation

"in this sacrosanct Tunctlonal area,

[34] The third respmﬁﬁm mncgt‘ias that in the event that the tmpugneci s&cmn doey ﬁnd a;pplmamom :
iy conmection with bﬁibo‘aﬂifs arrd puhhc advertising, then in “fhai event, it Wﬁaid be um&nsmutmnal
H@wwen the thir'é mspandem advam@% that bz]ibaard% sad pnb"ﬁu a{ivmczsmg are not Sﬂb}ﬁﬁi to -
reguldation um&er ﬁie A{:’t anci {hat theu structures and. mmgem&f& Ao not Eaﬁ Wx‘ihm the ﬁeﬁnmm as
set out i the At I dmagree wﬂ:h thxs arvummi I arn rathier pemuaeieci by the rﬁ&i&onmg in the
| judgments of XQMW anid Sﬁii’@ﬁm 3] thts SE0TE. These amhomﬁeg digtate that, the Ac’t mée@d, does

apply to bﬂihoaxdg and publm advm:;mg for the cems@@rué teasons’ s::zt ot ‘thuem

v {35] In aéci:mm,, the ‘third respmciem aévames that it is wimﬁy tam@ﬂeszary 9 strike: dc}wn the
fmpugned. s&ctmn for Wazﬁ of congtitutional compliarice, Agam i dmagms, 'lhxs h%aum «:}f scetmn

172( Dayof the ﬁiﬁ%ﬁﬁ%ﬂ;ﬂﬁmﬁg which m‘g:‘;;ﬁ;a-’;es as follows:

5 in Sehadnle 5B A C‘msﬁm!em {semcm hé z}ma{i *mth smzmn 156G ydal nf thi mnstmrimn}

iy of Cape Fown v Indepeadent Oysdior Média ‘ 2012 JIR G109 {W(ZC} pares |

B South Afiisn Propéry Owiisrs Afsaolation an Cithorsy Tt oj J&fimz@sbzarg Metropolitan Mivdipalits ami Orlwrs paide 38635,
{i}nm}mmﬁ s aamb@r 'E%%/’ 18 (ZAG Pﬁ%&’i




B

When de:udmg & mfrsammm{ nattier: mf!w? i, pwwe_fa w ﬁowz ﬂwsf efael«:zré fﬁa@ iy mw o ﬂmﬂdm& rhcr: s fncomsistent

wﬁe the wafz:m‘:m ix !i@i»‘&f!ﬁf . ﬁ%e sxtent c;f i :‘zwmmstmay

{36{} ’Fha, argummt ’by the semmd resgﬂnéent is that this c:mm iz constzmtmmﬁy Ohizgﬁdz ol 1ssue out '  | -
i dﬁﬁi&i‘&h@ﬂ ﬁf :imfahd;ty 'I’i';zz M&Wﬁﬁﬂe&“i of the zmpugrmd section 1s mmti}f uncimpmad in |
aonnectz o1 mti‘x ﬂl@ extent ef ii& zsmemmsﬁﬂm}, whwh s well beyﬁ}nd s wmm&mt:y m%mgam&m* '
Swith refefe;mc 10 %}tiﬁ:ﬁoards and pﬁi}i{a as:ivertaégmg @n this 1 againh: agrm bmuse if the mpugm&
section is aﬂmv&d to re&mmn, it Wﬂl also, as & piaiter et 1051& 3@%&@&:&%3 the semnﬁ wsptm&em’

: .‘cm&nt zmd ﬁﬁm& 1aw~makmg a5 well a5 a mmbw of eﬁqw ‘izyuiaws ::;ri @’thﬁr mmmpa}me#

, C{mntfywme

£37] '1:;13’1}*'::@3;&&@;% vi%aw; fhgz.&éﬁf}sé judgment did netgo f‘m*éﬂémgh 50 @m gﬁf:ﬁ sid-of, ;mnez mﬁd

Torall, the i:mpugﬁ@d ’S@@ﬁaﬂbzﬁé}ﬁs"éfdeerﬁéf"- statute that reflects its i‘i&f%g‘iﬁfsﬁiﬁ t%w 'by*g@né Eﬁgislaﬁaze-

fewould be wasteiai oi ;udma} msaumes i‘m ﬂmsa sane: gmundg of cmzsﬁmtmna‘i mvai:ed:x.ty 10 be T

wsxtad i mz§ Further dzsf:;rete hega‘i pmam@mgs i the f umre

[38] ’E he xesqud and. appmpmte w-@perzzﬁ\f@: gwemanc@ engagemﬁms have bﬁﬁﬁ embmz:ed am‘i
the. ﬁm{i rasmnﬁ&m: i fam*ﬁquam apartry f:es thess. prgcea&mgs 2 The thlrd respmd&ni h&s ais@ clected

6ot to oppose aaxy of the additional ﬁg;?@uﬁdg of _im&iiﬁitynadvamw byﬁtizxe::siew;;ﬁ- ;fesgmﬂde_m

[39] - The position taken by the third respondent is that fhese Trapugned provisions should sathet be

“interpreted” so that they do ézgtép;iij}-t@;!bﬁzbw&éj o public .ﬁd;v’éfﬁiéi?’{% “This, __tizi'éy say i the complete
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solution without & declaration of mgtmm invalidity. In my view, {his approach elps i,
hsﬁ@ﬂﬁﬁ he result wﬁﬁi&ibé that ai -ﬁﬁd@ﬁ‘sﬁ%ﬁﬁmai law Wﬁ&i&ii Simifbj-lj? be aiiﬁweié 10 i‘?’f:lﬁiii‘ﬁ; in .éfﬁmaz g
wzth potentiil fax‘ reaf:siimg aml harmﬁﬂ wm;@qn{m{:es for. mumcipai LOVEInance. This,& nm even faking
mm deoount & leaﬁm ef‘- fiha d@cmne @f the sza;mmnon of pcswem Thz cmm prece'ss in ’ff“)t? msuit

cauid ai 50 s‘fami ta ‘i::e, Lmdefmm;,ﬁ

{ -4{}‘] ' Atthe heart é-’f’ the affgﬁiﬁéﬁt -‘&;y‘ tiz‘éiﬁ%téd rasmné}em i‘s‘i raiiszrm xfmt‘ﬁe -éﬁéiﬁ:né: ofavmziance
"l”he argument s that ifitds ;m::'iabié‘: 0 dec;de aﬁy case-without touching a C@n‘%‘ﬁﬁﬁ{}ﬁai issue, that s
the prefmed course m be ib’iiawe(% B}? comirast, we are deaimg here faur~<:qua:ra wﬁh a CQﬁsm;Eﬁm‘n&i
dispufe abom %he POwETS ﬁm may Iawfuiiy be camerrﬁd upen the third mp@nﬁmt As itwas pcmted
out, the dootrine (:sf’ avazdam:e only appiws ift ﬂ’iﬁ dlsptit& is: capable of b@mg devidid dxffezenﬁy inits
entirety. 'I:’he interpretation eﬁaftereé.fm by the third respondent does m)_kdﬁﬁlﬁiﬁ: all the mmmmmnai '

issues raised by the secand responderst.

" 1411 Relance m&ﬁs@ sc}ugh@m m grzﬂm@f‘ ai"'féaﬁinmﬂbmz* ofthe mpagmdswm :zzazswem "
thig wm is obligated to de:teza‘mme each csan&‘%;ﬁfumnai issue thgt: has beet raised. and ifs :ﬁn&mgs il tm
wlmz:ctwm in e, fall to be cansmmmml‘iy mnﬁrmed or rejected. In’ iy view, ﬁmm is. n@ﬂnna '
hypothetical about the direct. chail&nge Iaumhed by the sécond I*agpmdem &ns because ﬁm fitst

respondent ha&&muﬁeﬂky S@sughi mfnga m the zmpugned section so 88 o void f}m by«-im

{423 A determination of he vahcizw of the impugne&-‘s:ec‘t’ian has real aﬁhfsﬁé‘c*{‘aémé& for @ pumber of
extant’ by-laws, l“fm arg,nmem azivam@d is: that li ihié Semtrd re%pméent’q direﬁt ﬁhaiiengﬁ #5 not.
de‘tﬁrmmeﬁ_ many @f i:he ﬁXﬁmi ses of mumm‘g;‘al i&w maimxg wﬁl be sab;em ‘t@ unccrtamty? a8 it will

be unclear wiwﬁwr the 1mpugned sect%r:m hag an@f léga} a%tfact o m*ﬁf {}n thw I ais& agree. P‘m'ther i
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dev 1ot gee any vaiue in adapnﬁg a “band-»ami and z:a:spsrm ap;ﬁmmh 10 4t laautﬁ Case af‘ 4 severs
canstim’tmai vmlamm as set am: in thfa pmv;samm of the Jmpugneci secﬁe‘ﬁ :

{’4"3} The {:oumenap‘pimzsnon pxi@ted %y the: Tirst respandent sae:ks a fieclaratmﬁ fhat ‘thf: hy&aw be;
é@c;%azr@é void: I}ix éhls mmwctmﬁ, b Ia‘w may only be declared invalid to the emm @f its: c@miﬁuﬁ@nai_
mcongismmy In Y View, t}m mpp’immtaxy chail@nges by the ﬁrst rcs;mn&eni hava rﬁgrettablys_mt
heen saﬁmmtly pieaded ar eﬁﬁf&g’eii with ami do not in any maﬁmr eﬁubﬁ %:hat m}? yarﬁ@iz‘zz
provisionin ihe advertising by~im mwmtmmaméjy ua;muﬁabie Beszti@s t‘m ﬁrstmgpeaﬁem seers.
6 have 1arga1y ﬂbm&meé émy {}ppé}sltmn m the dzrec:f challenge elmtemei for %sv ‘the second
vespondent. . A eompmhmswa supglemwmar} cimﬁenge in refepex:t Gf ’Chﬁ byuiaw by the ﬁm’t )
-mspandam Is absaﬁf ‘Eiwse papers before me. P“ui in ﬂnmther way,, ihzs czhaﬁmgﬁ has not besn

meaningfully pleaded and engaped ith by the first respondent,

[44} “viamﬁvea the second m&p@ﬁﬁ@ﬁt g case agatnst. the. first mspeﬁdmt i the eﬁfmc&ment
_ pmwedmﬁs wa that ﬁm a@yrwais for the advertising Dranted imder ﬂ:se ml@vam by»«law had }aps:ced
due tc:» thé wfﬂux;en 0%‘ tmezﬁ m& fhat ‘the Gmﬁm{wﬁ advemsmg on the facades on the bmldmg.

ﬂi&r&aﬁm WS _th,@ref‘mtai' zm%am“t‘mw. :

{48] ’Ihe ﬁrsf mspc}nd@m 1desmﬁas ik cmniemds for various cmema s shre’ida 1o the anlawlul
advertising cm the. hmiémg It ¥ azgwed ‘that the appmvals g;‘antéd: o xt wera granted in perpﬁumy-
because the afivmismg stwcmreﬁ W ﬂaﬁmﬁuﬁ as “%midmgs u;aéar th@ Aca "This migy be deaii with

swiftly. "f‘iﬁg.;bﬁﬁaﬁ&s@h&yaﬁmﬁ {h&i _.:t};'ae. approvals under the by-liws were infates and Svare gmn‘{eé_

B 1 2004 and 2008
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vfor 4 ;}emfnﬁ @f ﬁva yaam and TIOLEOVET tha?; i:ifif; appmvals in rmpect c;%‘ the aﬁlisamn e»f the strictures

fm th;rd p&rﬁ} aﬁvemsemams had ak«;{s iaps,e:&

{46} ’,{a a fmal timw of the é;ime the:y advance that b*z:aﬁse ihﬁ:y mz*er alz:.z, at umm é‘xs;ﬁayeﬁ- |
pcshtwai’ messagmg ot fhﬁ buﬁdmg, ﬁ'ua d@ﬁs m:si; c@mamme mﬁd@@r adv&msm@ under fhe: by-taw,
Put in amft}fmr way3 ﬂ’iﬁ? e@n’tmﬁ for ﬁhs p@s:imn thatno cfrmmercml aévcmsments wore dzspiayeé.
- on ﬁl& hmldmg ’I‘his de&pﬁe Iha axpre&s concession that the ﬁrsf rasp@n&eﬁi Yad %1&@1&& @thf:r fhied

| =party adver smg o this space imm timéto fithe:

’{4’?1 Asa maﬁer bf i@gﬁ: ﬁ:ae zmpugmaé S@dﬁ@ﬁ ﬁtaneis i be mem&fa‘m ‘ﬁ:}f the ﬁmatmn af any
appmvai zgfszzed m:«der the bgufww These two ﬁzm‘tmm‘i areay are aimed a*L aamsmnw dif”farmt
objectives. The: admimgimmn of bmiﬁmg regitlations 18 ;ramc.:uiar‘ixf focused on ganertc conceris of :
’::}mldmg safety, bmi:img ma‘cﬁr;ﬁis, fmihaim apd 1mpaz31 on praperty va‘iues% i%y pontragt, the
aﬁnﬂmstratimz of hﬁlh&i‘dﬂ and yubim advertising is mmf&emly :ioeused on CONCETNY spemifa,caﬂv
raiaﬁed 10 i:hm fmemml érm such 48 tim provention @f wsa&i poihmzmg ihe ‘fw'therance of foad bﬁ‘f@“{y |

and the ;zmmmom_ thﬁw_wm respordent’s ultural bistory.

1481 Mast mgmftmtiy? ‘t}midmg reguiaum apprwa}s an& publw aﬁmamg agxgﬁrmaig are mued- |
pursuant 1o dm?mte prweasm tsfke into aceount different mm}dermeﬁs anr:i result in differant
au*iizmiqaﬁghﬁ ﬁ'x‘ag are '.ﬁ'ﬁ-mpiﬁfmiymﬁ.ﬁyﬁndﬁlﬁ mf onie ._a_my%ha@ lha :emmgzn@d Section is a Very |
'ﬂiffe;rerjt anunai ﬁ'mfm thf;; Itry«-iaw and ean gnly reszﬁt i ﬁmhm authomsamn bemg rec;mr&d a{xd

necessary jid must b@ s0 thm Eite appmm} Lmﬁei ﬂm At cfm}d alter ﬁ:ze tmms {}i’ a pubi&m advertising

. Spetion T LBIAN ot the At




1

authorisation that 1s éézbje{_:% 10 amy by-law. Fusthermote, ihe ﬁbymiaw-mﬁﬁdﬁa{féva range o
considerations th;at dre _ﬁiﬁ; ﬁcéx%eiggéﬂ. in the Ad, iiﬁc-méing& i;‘z-fez‘*-- ;élfgg; Tocality and Iand scape,” ‘thie
number of existing mgns% izrafﬁeemmmemi and ﬁeﬁzage concerns.? the oittcomme: of ey public-
pa;;;ftici;pafién ‘-px‘*écﬁeg'si,?& %hetﬁe%f{h&-é&v&ﬁﬁ Sernent Wi_i;i cosi;lse oifence® aﬁéaﬁummamﬂn requzrmﬂia

and energy efficiency.’®

[49] * The duration of advertising authorisations eranted by the second respondent are regulated by

the by-law ez it indicates s foltows:

- Ay L‘i’ﬁp# el of ﬁ’&}?‘d pmfi;f advemsmg ered by zf’siz Mmmﬁrpafet}z in terrs of Mm’ By»Lmv sﬁafﬁ ef;dwe fm a4
mavimum perlod of 5 vears, m{aﬁlamﬂ jrom thé date v approval, zmiém mmmz’ed in writing priot tothe Lxpiry . af
the dpproval period. The Az{sma?cggpg;mgv st Lﬁ?w&f{:? @ wrilterapplivation for xzx;{em‘gw;g of the approval period at

least six calendar mmths pﬁﬁr 1 the lapse of the wpproval parind ™'

1301 The ﬁrs% mspcmdenﬁ § cmﬁemmn that some c}f the pmwswns m the Act had ﬂm effect of
'uhﬁmeimmcaﬂv *{rami“mmmﬁ the fi%-}xﬁm mthﬁm&imm ;ssumi by th% second wspm;deni, un:cim its

a&ivmﬁsmg by-law, i mt;a perpamal approvals, is simply ot sasf:amah}&_

151 The agprevalg gmmed to tixe :ﬁrsi; mspcm{iem intespeet of the bmld m;g were e’se:pmssly hmzted
to five-year fcmns At the mw of tha Imnc?ung t;ﬁ the. f.:ﬂ";f@rcemmt pm&eedmvs any appr@vz@h that

maj; have b@m issued by tﬁazswmﬁ respondent Wﬁfald .hﬁye sirice ex;a;ﬁr@d i?h};& to the :'efﬁmm-mf time..

# Segkion 152,

2% Saetion 10,5

B Soefems 14 and 29G4
3 Gemtion 1006, :

2 Seetion 1082,

3 Seetion 23,

A Beelfon 47,
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1521 Um%wbi@d!x t‘ﬁe a&vemsnw mzd snppartmg strictures on th.::: buﬂﬁmg falt wﬂhm the B
definitions of mgns ~and advamsmg structurss” as set out in-the by~iaw angd may Hot %}c chs;; ayfzd
erected or uged thh&m an apprwai from 111@ s@c{md respwm{i@ﬁt mether, any appmval that may ha% _
been: ﬁb'namaad by ’%hﬁ first res;mndem unider the m Lmiic% 1ot hava egally extaz‘zéed the termy af an

-aﬁvmtsmg_a@pmvﬁ under the by-law.

{ﬁfﬂ Hasiﬁes., fammuy the ﬁm re%pendm is gmsesseﬁ t;xf 1o, a};pwva%% unﬂefr tha A{:t ’I‘he plam
exhxbrted by the first x:es;pmdant Wete sglﬁy for ﬁm subjeet of sorptiny in tems af ﬁne ﬁ'i@i’ﬁ apphcabia y
advemsmg bywiaw and ot auﬁmmed in: imns ai the. Act. From ihe maierzal before me #
Werwhe};mngi} esta%:&hshes t}w‘t there are 1o agapmwais i e:zzismmfe i m&ge@t of the szgm of the

buildings umiw the Am

541 Am@ther a@ummt aﬁv&me@ by thf: fivet mspmn&emt i ﬁzai the s;i,,ns wmﬁtiy dlsp%ay
mf@rmamn tha’t amaum‘: Wwa eommmxty mf@rmaﬁcm bezmi s ‘I‘hrs mmzﬂasiandmg? ﬁw fact
vemaing that the. stmmmes themselves mqmr& anthorization. As ailudé& 1o earher, yiejther of thesez- |

required anﬁmmsatmm-were;--t}bwme&

(551 It catinob be ihe sub;wt of any mgﬁf@us dmpmc or de:‘bate» than; ﬁw sec:and wspm&enﬁ; is
p@%&csseﬁ waﬁh a cleny rzght“f@ eni.‘@m@ the pmwsmm of s by-laws and amrdmzly 10 g6k mterﬁwf;my
reha’f in theevent of & :Eaﬁur& o cmmpiy mth the terms thereof. ”he first respendem arguea that the
%emnd reapwndem & re;me;ciy muc’hﬁa A ﬁrzmmai pmsecmhm This ﬂ;}pma&:;h ‘ims &ref:n smce mjmtﬁﬁ i

sirong termis by the SCAT

1 drszs}aysa whati In wﬂneaetl@n withthe wﬂ‘emr p@ﬂﬂm\ . : : S
i ngpmdmé Etclor Mmﬁgsf (ﬁfv} i zzf! mm‘ Otz Tty af C&}?é Tsrn, [’?{3-13] 2 AL GA STFISCA) plrgs 3536




- | _1.79

[56] m bym mpuias;es st walawiul @dwnsmg ma} only e forcibly mmwé pm.‘suant i 4
court onder T this consection it is subnited et the first respondent’s dsrsgard T e logel
consiraings apphcab%e 1o public ac%:vemsmg is motivated by ‘:si:ﬁ appcﬁm f@i ﬁm iarge m*emas it
'-gen'mtes- fi’fﬁm -f%‘z;i‘sruﬁ}aiwfﬁi -:eczﬁds.iém On this, | agres, The amaum efadwmsmg feas gcmmmd in | -
cﬁmﬂe’aﬁﬁﬁ Wi%}&:ihwdv%mﬁéiﬁg én this 'huiid%ng;’ at pne siage, muméﬂ to &pgswxmate}y R345 :Qi}@-

- 00 per month. Und&abtediyﬂ ﬁm ﬁrst m&p@nﬁl@m hais- sub&fammliy b@mhteﬁ from years {}f the Iﬁﬁk of.

rﬁbard for th@ second: r@sp@ﬂdeﬂif 8 by«lawah -
COSTS

[57] ”E‘hf: secr{mci resﬁtmdent § direct ﬁhaﬁaﬁge rematag m@sﬁﬁa un@ppes&d 'I‘he second xeﬁpe}m@m '

~ has ac«cﬁrdmgiy Wlsely Esl%t&d not o seek costs fmm any of the (}‘Qhezl pm‘tms m t}ﬁs c@mnm The
costs ef and. mmdeﬁtal t ﬂx& €:ﬁf€}m€3‘i’1m§i appi;camn remain a ’em:aliy ciiscrew xssue I’he apphc&mt-
now goticedes that t%m ad\?armmg in quastmn was at all Yﬁi&‘y’d’rﬂ ﬁmes 1Iiegal In my- wew ﬂ::is
congession mui,::t and should hava bf:;en made at k3 ma;mh earliar: smgr-: i ﬁ’.lﬁ I;iigﬂimn This eieet&mt ‘
as 4 racing ﬁ;em‘fy Siwaiii ha‘%fe; ba@zﬁ made St the mmmememmu of the enforcsment procesdings.

3*{—If><wmm m wew mf the mtma of 1:%1@ wnmhﬁai@d pmc‘,eﬁdmﬂs bef:;}m m% 1 have e;lecw& it my

 discretion, }ﬁdz&a;al}y E-’LKE;WESE@:@ 16 give :thwzz;;m:am “ihﬁ fifmaﬁt:@ﬁ ;samﬁ.dggmramhm-smre;; : '

[58] The ﬁm—;ﬁssggnﬁgﬁéﬁ piloted d cotnter-apphication 1o declars the by-lawvoid. This application
was o a deges 3%211—%39?& Ag faras the first respondent’s supplementary ﬁﬁéﬁli@xﬁg@ﬁ o the
f@@ﬁsﬁmﬁaﬁm %ﬁaifizc?iiixy of the by-%aw- m"émm- fhe Process may hm%m ﬁs*-a limited extent,

W Begton 76,
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gt th}s mattma ﬁns i nw vww &aes ot Wamni' E pumtwe c@sis :rrder Lasﬂv? b&mme of t‘he -

¥

wmplemty of ﬁhﬁ cam*t;mtmml msws at sta%«fe the cogts of two, cosmse‘i in my vwwb were wsamm@d -

ORDER

[59]

b

' That it is hereby declared that sections 29(8)(a) and (b} of the Buil

' “Thait the first resporident’s counter-a

In “{heresulh the f@uaﬁwiiﬁg iﬁr&ﬁ&: zs issed out, ﬁam%.y;'

iﬂg Standards Act, 103 of

1977, are inconsistent with the Constitution of the Republic of South Afica, 1996 and, are -

accordingly hereby struck-dotwn 2s being invalid to the extent of their inconsistensy,

pplication is dismissed.

“Thiat the first ,xmc;ﬁ&ﬁﬁfs :smggﬁﬁamsma:ry{ﬁﬁmjiﬁxgﬁé@ are dﬁsn%i?séﬁi.- o

“I‘ha‘t i tespeet @i &1l the aﬁwﬁmsmg simciurﬁs and signs erected on the ﬁ}vnrbeei«a Bmidmg

&1@-11&%& on Lhe Long %ireei facade and-on the s@uih«we’stem faca&e of” thfs @V@r“a@ek Bmlémg,

-ﬁaiuamd a:t brf 94356 Numher 3 Kluf Sirem, Gardens Cape Tc}wm (’che ‘(}verbtzak Sm:ns 3,

the f@li@mﬁg dez:lammns are zsguad (mt narmely? |

£.1 ’Ihat ﬁ i éacimed that ﬁ}e “Gverﬁeek Sagm az'a nm appmved ;mﬁar the Bmidmg

Smda?ﬁs At or under any mi” the a;;phc;able mmeQLpai bjy ~laws




42 Thatitis declared that the “Overbeek Signs are acoordingly unlayful.

43 ‘”I’hat 1:13&: ﬁrs*% xe&p@ndem i hemby m&@r@d W Emove: a’t rt@ awi costs the @ff&mhr@
Overi:fé&k S;gns aﬁd Emy a,dx ertzsemeni:s that th@y Ay sapp{m thhm (i 5’) :.mm days :
S fmm the date {}f t}w scmg:e of tms @rcier npcm the ﬁrsx fﬁspmdmt %,w the sgmndr |

'_"Ihaii in 11}@: wem that an},? @f the Qf’ﬁenémg “Overb%k Swm mid ﬂ}ﬁ rettaining par?ﬁ -ﬁa@feﬁ;‘f |
{ﬂ? any), m*a ot rm@v&d in tezrms of this ﬁsréem thien in that event, th& Shﬁr;f:{‘ (}f thfz High Cmrt'
- {Cape Tawri»West% is hereby atithorised and directed zmmédmteiy m remme ail fhe eﬁaﬂémg '

“‘C}m‘rb@ek ngm ami the femaining g;am thersof (tc? anfy) -t the smie :;fzsst af‘ the ﬁrs{’

1*3&13{311{:1@%}1
That there is so order 510 ¢osts in respect of the order made i pamgraph | hereof,

“That the ma respméam shaéi b kabée f@r the see::ond ‘recfpmdmt?s costs of and mmdcnmi to
the fzrst msde;m s eannter»app%wﬁmm mc};udw the msts af twio co&mﬁ} (wham s0

) ﬂm}ﬁ‘&}’:e&)@ 1631 thegaﬁy am:?; _p&ﬂy;-scalﬂp 2 taxed of ggmegi*_ o

Tt the first tespondent s%igﬁ be Hable for the second respondent’s ?éi:ésis.é}fiaﬁd iﬁéiﬂaﬁtﬁl to
 the Tt respmzﬂéiﬁt’-&; -sxigijpﬁiéméﬁﬁwféh&.l}l_&aqeggs ;inezlztéﬁ:‘g those mt’wva epunsel (where so

-.-empleyed) ofy %he: pmy a;nd pa:rty Sf:alm !Zﬁxﬁd or agreeci -
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by
B

_ _Tha%: ihar@ shs;il be no {)tﬂﬁr A%t ar;y é‘w'ths;r mm @i‘ and mmc}ﬁntai to bmﬁx ﬁ:iase apphcramns-

.and nwe wgis aw awarﬁed n fmw Qf ok aaamst the ayplmant

- That no. ﬁm:hcr mséers dre. made i acemﬁme wﬁh the pmwsmns of sezc‘mz'ﬂ 7?(1)(‘;}3 of the

: (,«emmﬂmn Qf‘ihe l{epmhiw of S@uih Aﬁic& 1996

' ”ﬁ"xat :mfacwréame with &:he prmmmﬁ oé‘ section 172(2}(&} e:sf the C@nﬁmuﬁm of the, R@pubim

''''''

N ei:u:eaed 1o fmﬂimib fﬂa a mp’y of ﬂ’u& 3udﬂmm and- @r&&r upon mﬂ wxifiiz e Rawtrar of the

Constiational (,me__m

B D WILLE
Huilon of the POl Court




Quin Williams

From: Quinton Williams <guinton@qlaw.co.za>

Sent: 11 February 2022 10:48 AM

To: ‘Simon Thomson'; ‘'monica’; 'AKondlo@justice.gov.za'

Cc rashieda@glaw.co.za’; ‘Qlaw Info'; 'info@glaw.co.za’

Subject: City's Notice of Application in terms of section 172(2)(d) of the Constitution dated
11 February 2022

Attachments: City's Notice of Application in terms of section 172(2)(d) of the Constitution dated

11 February 2022.pdf

Deatr All
Herewith enclosed please find the Notice of Application in terms of section 172(2){d) dated 11 February 2022.
Kindly confirm receipt.

Thank you.

Kind Regards,
Quinton Williams

Egham Road Chambers, 1 Egham Road, Wynberg
T:{021) 762 5701

F:{021) 762 5702 | 086 516 9850

E: quinton®@aglaw.co.za

W www.glaw.co.za

CONFIDENTIALITY NOTE:  This email is intended for the confidential use

of the intended recipient. The information may be protected by attorney/client privilege. Please note that any
review, dissemination, distribution or copying of this email is strictly prohibited if you are not the intended recipient.
If you have received this email in error, please desist from reading the contents, notify the sender immediately and
destroy this email.



