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CONSTITUTIONAL COURT OF SOUTH AFRICA

Jacob Gedleyihlekisa Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State and Others
CCT 52/21

Date of hearing: 12 July 2021


MEDIA SUMMARY


The following explanatory note is provided to assist the media in reporting this case and is not binding on the Constitutional Court or any member of the Court.

On Monday, 12 July 2021 at 09h00, the Constitutional Court will hear an application brought by former President Jacob Gedleyihlekisa Zuma seeking the rescission and/or the setting aside of certain orders made by the Constitutional Court in contempt of court proceedings brought by the Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State (Commission).  Those proceedings culminated in the majority of the Constitutional Court handing down judgment on Tuesday, 29 June 2021, in which Mr Zuma was found guilty  of being in contempt of an earlier order made by the Constitutional Court, and was sentenced to an unsuspended period of 15 months’ imprisonment.  Mr Zuma responded to this order by bringing an application for rescission in terms of rule 42 of the Uniform Rules of Court, read together with rule 29 of the Rules of the Constitutional Court.

In these proceedings, the applicant is Mr Zuma.  The first respondent is the Commission, and the second respondent is Raymond Mnyamezeli Zondo N.O., cited in his official capacity as the Chairperson of the Commission.  The third respondent is the Minister of Police, who was also cited as a respondent in the contempt proceedings and was bound by the order made in those proceedings to the extent that it required the services of the South African Police Service (SAPS) to ensure Mr Zuma’s arrest and committal in the event that Mr Zuma failed to submit himself to the SAPS.  The fourth respondent is the Minister of Justice and Correctional Services.  No relief is sought against the third and the fourth respondents.  The Helen Suzman Foundation (HSF) was admitted as amicus curiae in the contempt proceedings, and is cited as the fifth respondent in these proceedings.

Judgment in the contempt proceedings was handed down on Tuesday, 29 June 2021.  Paragraph 3 of the order found him guilty of the crime of contempt of court.  Paragraph 4 imposed a sentence of direct imprisonment for a period of 15 months.  Paragraph 5 required Mr Zuma to submit himself to SAPS by no later than Sunday, 4 July 2021, failing which, the Minister of Police and National Commissioner of Police would be bound by paragraph 6 of the order to ensure his committal by no later than Wednesday, 7 July 2021.  On Friday, 2 July, Mr Zuma filed this rescission application at the Constitutional Court, stating that the application was urgent, although he did not plead urgency in terms of rule 12 of the Rules of the Constitutional Court.  On Saturday, 3 July 2021, the Constitutional Court issued directions in terms of which it set the matter down on an urgent basis, to be heard on Monday, 12 July 2021.

In his application to the Constitutional Court, Mr Zuma relies on rule 42 which provides that judgments and orders of court can be rescinded or varied where it is proven that they were granted in the absence of the affected party and contain a patent error or omission.  He argues that the judgment and order issued by the Constitutional Court in the contempt proceedings are rescindable, in terms of rule 42, on the basis that: (i) the Court erroneously took account of hearsay evidence; (ii) the Commission erroneously sought imprisonment through civil proceedings when it ought to have pursued Mr Zuma’s compliance in terms of the Commissions Act 8 of 1947; (iii) the order was unconstitutional and therefore, constitutes an error; (iv) the Court should not have treated Mr Zuma differently to any other contemnor as it did by considering his position as former President; and (v) Mr Zuma did not participate in the contempt proceedings for medical reasons, because he lacked financial resources, and because he had sought the recusal of the Chairperson of the Commission and accordingly, felt that his abstention from the Commission was reasonable, notwithstanding that it was at odds with the order made by the Constitutional Court compelling him to attend.

Mr Zuma submits that these constitute sufficient grounds on which the Constitutional Court’s order, specifically paragraphs 3, 4, 5 and 6 of the order, ought to be rescinded and/or set aside.  In the alternative, should the Court reject his application to reconsider and rescind its order, Mr Zuma argues that he ought to be afforded an opportunity to present evidence in relation to the question of whether direct imprisonment is an appropriate remedy for the crime of contempt of court in the circumstances.  He submits that there are compelling constitutional reasons as to why the Court ought to entertain these arguments, not least because imprisonment has serious implications for his health and his personal freedoms.

In addition, Mr Zuma submits that it would be just and equitable for the Constitutional Court to order his release from prison, pending the outcome of this application.  He advances several grounds in support of this submission, including his age and medical condition, that he is not a flight risk, the irreparable harm he will suffer through imprisonment and the threat posed by the pandemic, all in the light of the constitutional rights that are at stake.

The Commission opposes Mr Zuma’s application on the basis that it does not meet the legal requirements for rescission and that none of the grounds advanced by Mr Zuma are meritorious.  The Commission emphasises that in no way can Mr Zuma show that the impugned order was erroneously sought or granted, and that his application is underpinned by falsehoods that cannot be reconciled with the facts at hand.  The Commission submits that Mr Zuma cannot show that the Court’s order was granted in his absence, because he wilfully declined to participate in the contempt proceedings even when he was afforded an opportunity by the Court to make submissions on mitigation of sentence.  The Commission submits that the purpose of a rescission application is to protect a litigant who is unaware of proceedings that affect them, not a litigant who deliberately chooses not to participate.  Thus, the Commission submits that Mr Zuma perempted his right to rescission by explicitly and intentionally refusing to oppose or participate in the contempt proceedings.  It further submits that Mr Zuma lacks standing to bring an application of this nature to the Court while he remains in contempt of it.  The Commission submits that Mr Zuma has based his submissions on his preference of the minority judgment’s reasoning in the contempt proceedings, and that his preference for the minority’s finding of unconstitutionality cannot be construed as an error of the majority judgment, especially given that that issue formed the basis of the divergence between the majority and minority judgments.  Finally, and in response to Mr Zuma’s pleading the common law as an alternative ground for rescission, the Commission submits that Mr Zuma has simply failed to establish good cause.  And, that it is not in the interests of justice for the Constitutional Court to entertain this application.  On a conspectus of all of the above, the Commission submits that Mr Zuma’s rescission application is, in substance, an attempted appeal, which demonstrates his ignorance of the fact that the Constitutional Court’s decisions are binding and final.  For these reasons, the Commission submits that the application ought to be dismissed with costs.

HSF also opposes Mr Zuma’s application, reiterates the submissions made by the Commission, and submits that the substance of Mr Zuma’s application has no prospects of success and constitutes another attempt by Mr Zuma at making a mockery of legal process and the Judiciary.  HSF submits that Mr Zuma has failed to meet the requirements for a rescission application, and that there is no patent error or omission in the order granted by the Court pursuant to the contempt proceedings.  Moreover, HSF submits that the Constitutional Court, in the contempt proceedings, already dealt with all the issues that Mr Zuma has raised in this application.  Accordingly, these reasons, all of which have been previously traversed, cannot now be presented as rescindable errors.  In any event, HSF submits that Mr Zuma’s failure, by choice, to plead these issues during the contempt proceedings does not have the effect of rendering the consequent judgment erroneous.

In response to Mr Zuma’s argument that, where the constitutionality of an order of the Constitutional Court is impugned, that order constitutes a rescindable error within the meaning of rule 42, HSF submits that this argument is wholly unworkable.  It submits that an untenable, never-ending cycle would ensue if litigants were to be allowed to approach the Court and request it to reconsider a decision on the basis that, after it considered a process or piece of legislation, it erred in its finding and, as a result, acted in a manner that is inconsistent with the Constitution.  Furthermore, HSF submits that Mr Zuma seeks to establish legal precedent that would paralyse the Judiciary.  This is because its effect would be that a party could opt not to participate in litigation and then later demand an opportunity to make submissions. It concludes that Mr Zuma’s rescission application is nothing less than a disguised appeal and is impermissible as it fails to meet the requirements of rule 42.  HSF accordingly submits that Mr Zuma’s application must be dismissed, and that he must be ordered to pay costs of the respondents on a punitive scale.
image1.png




