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IN THE CONSTJ ·tTrIONAl.. CO 'RT O SOUTH PR.IC · 

CaseNmnb r: 

and 

MINISTER OF OOOPERA TTVE GO ERN . CE 

AND TRADITlO -AL AFF AlRS 

NOTICE u, ~ JOTI r 

pplic:ant 

Re pondent 

Kl DL TAKE NOTICE ·rn -T th~ Applicant intend~ to ppj ' tc the abo,ve 

H nourabJ Court un a t~ t · b determined bf lhe Chief Ju 1k:e for au rn:d :r .m the 

f □Um i ng term.$: -

l 



I. I he order of inval idity of sec.lion 43(2)(-: ) of lbe Local Government: 

Municipal Stm ctnn,$ Act 117 of 1998 of the H1gh Coar! or .South Africa, 

Gauteng D, vislon1 Pretoria. is con.lirrucd. 

1. Parl iament must, within e ighteen {18) months from the dittc o f tllis order. 

amend sectim1 42(2)(c) of the Loeal Govcrnme,n • Municipal S-trucrure$ Act 

117 of 1998, pendinrt which scctioi, 43{Z)(c) shall reaJ as follows: 

"('.!) 'I Ile awilfd of s.eats on Lite executive coi11111iltcc 10 polilic11t pan.ies or political 

intcrc~t~ mus1 he d~tccminl!d io the following mru111ei·-

(c) it' there is an equa l it)' of lhe surrlu~cs. the result must he de!ertni1wd by the pol itical 

pany 01· po liric~J intetest with the highc~t nucnbtr of votes ohrainecl during the 

ele.ctinns" 

3. 'lh~ llrder in paragraph 2 operates wit.h immediate e~rect. 

4. fhe R espondent is ordered ro pay the costs of Ulc appJ ica1i011 in this Court. 

including the 1:us1s ofrwo counsel. 

S. Puttheranclior allernativerelier. 

TAKE NOTICE THAT the affidavit at' .TOSEI'H LETliA.BTLTC KGWEOT together 

with the annexures· 1hereto. wiU be used in support oflhis 11-pplicmion. 

KIN DLY T AKE NOTICE THAT tl1c Judgmenrnnd Order ot'1he High Coltrl or South 

Africa, Gauleng Oivisfon. Premria is attached and marked annexure ''A". 

2 
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KlNDL Y TAKE NOTICE FURTlffiR LbaL the appUcant has appoulied lhc address 

of RJ PlJAKOAGO ATTORNEYS as the address at which it will accept notice and 

sewice of all process in rliese proceedings. 

TAKE NOTLCE FURTHER that irthe Respund.:m wishes !u oppo!;e !bis application 

she is required to do: 

(i) To file 111oiice of intention lO oppose an<l die answering affidavit within cen 

( I 0) days from the date of rece,fpt uf this appl.i(.-ation oy way of em.-iil at 

phtJkna!:wattomcys(qle.maU .. co111 and phakongqjo.shuut@gmaiI.com aud 

tebeilesstiilmnail.com ; and appointing an address witliin2j KM.ol'the office 

ofU1e Rt'gistrar o:C.-thi:s Uouourablc Court at which you will ac<.'epl notice a11d 

i-ervice· pf all process in these proceedings: 

KlNDLY TAKE NOTfCE FURTHER THAT the applicant consents to and prefers 

services of all do<.:umen1s and processes iu 1bese proceedi:ngs via email 10 

phakoa2uallurncvs,iilgm1.1il.ccim 

tc::bei le;;sfar.lrnJ ai I.com 

and 
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pbakoae:ojosltua@gmajJ.co1p and 



T , KE O'flC F a ·rHER l at i no i11tc11ti fl to· o-ppose · s gi en~ a1 p Ii cu( on wi 1, 

be made wilhou fi.Jrther 1mti ·e Lo the rn. poude.nbn1d ~or the rc.Hef o gl1 in th"s notice 

ofm ifion. 

KINDLY T DOW1. TUE MATTER A,CCORDINGL~ . 

:TH 
DATED . T GA-NCH BEL~ G O THIS i'UE l '3 DA l ' OF OCTOBER 20~3. 

IUPH~TTORNEY ' 

Attorne . for Applicant 

l'9 ' Ga- chabeJ, n,g 

I .i mpop Pro inec 

'ell: 0 3 838 0897 I 06 so~ 9428 

Fa •: OSri 40 l 23 3 

RE.F~ RJP/CVL/S D 180122 

c/o SJT ··• LAATIORNEY 

Elt:Jih 11 J-fouse L 'uft 1 l 3 

L07 Albertina Sizuiu S1reet 

.f OHANNESBURC. _DO I 

EtnaiJ; m '.lShutlnk~. ·ti- ab@gmai I .1,-; lID 

B; We :prefer ·er i e b email 
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I I lo._pital · treet 

ID O THE - TATE A - -01 E • PRETOR 

Atto1'JJey for Tit Respondent 

· 16 1 ha.be> S hum Street 

PRETORJA 

Tel ; Ol 309 1690 

REF: 00348/22/268 STATEATTO - EY 
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rN THE c . TITUTlONAL 'OUR T or L - oi JTH FRICA 

· .., ase I.mt her; 

r n he matter betl een! 

STER OF CUOPERATl VE GO Ji:RN ANCE 

AND TR D. T.ION AFFAms 

PP 1CAN1 · F NDfNG AFFlD . V!T 

T 

lhe unders · 11 d 

JOSEPH - ·ETHA RILE KGWEDI 

Appl ant 

-J. L-



<lo hereby declare under Ollth chat: 

J, I run an allult male South Afric3 .cU1Ten1ly serving as the Limpopo Provi.Jlcial 

Chairperson 0fthe Socialist Agenda of Dispossessed Afrit:ans ("the applicant'') 

and currently rcsidin.g at fubatse lownship, Limpopo P.rovince. 

2, ]be facts coutaim:d ill t11is affidavit MC both trtJe amJ correct. and within my 

personal kno1Ylellge unless the context provides ul11erwL~e. 

3. All legal submis.sions iire mai:le on tfle advice of the applicant's arto·rn.ey and 

counso:J, and whith the :!!dvicc J take and accept as correct. 

.J. lam mnhorised w depose lo this affithwit. and I hereby .do so. 

THE PURPOSE Of THIS AFFlDA. VTT 

5. This affitk1vit ts fr.Jed in :>Oppurl of an application for an order as lhl lows: 

5.l . The nrder of invalidity of sec.1iun 43(2l(c) of the Local Governme11t 

Municipal Stnu:1.ures .Act 117 of 1998 of the High Coml or South Africa, 

Gauteng Division. Pretoria: is co11.tirrned. 

5.2. Parliament cnust. within eighteen ( l 8) months from \he date of tltls 0 1'dei,. 

an,cnd section 42(2)(c) of the Lucal Government: Municipal Structures Acl 

117 of 1998, p,mding whlcl1 section 43(2)(c) shall reacl as follows: 

--J.L 

7 



" (2) llie award oI sears 011 the exei::utn'e c-0mm1ttee to poliucal pmties or pQ!itical 

intere~ 11111st l,e dctem1incd in the fo llowing manner-

(e.) if tl1er~ is an equalhy of the surpluse;. the result musr he dcrertmncd by I.be 

political party fir political inlcrc~t wi1h 1hi:- highest number of votes obtained during 

tbt, e l~t.\UOa;,'· 

5.3. Tile oreer in paragraph 2 uperares with immediate effect. 

5.4. 1111:: Respontl,ml is ordered to pay f11e .costs uftbe applic--tttion in this Court. 

including the cosl~ of two counsel. 

5.5, Flltther and/or artcrnative relief. 

JURISDLCTLON 

6. 171,;: above Honourable Coun has juriscliction to ht::ar (his apr,lil:ation in terms 

of sections 167(5) and I 72.(2)(tl) oflbe Constilutiou. 

THEPARTTES 

7, Tbe applicant is SOCIALIST ACENUA OF DlSPOSSESSED AFRICANS . 

.a poJitical party registered as such in tenns nfthe lttws l.lftbe Republi c. of South 

A Frie;;. 

8. rlie respo,tdenl is the MlNlSTER OF COOPERATIVE GOVKR.NANCF. 

AND TRADITIONAL AFFAffi$, a tvlinister responsible for th;} 

3-L 



ad111i11is1rat i011 of the L)epar1ment of Cooperative Gov~rnance am.I Tradltional 

Affairs in 1he Republic oJ South Africa. ru-1d the mos1 ~e.n.ior political heact 

wirhin the MinistIY. 

9. The. respondent is ched in ll'lis applicHtion in 111:ir official capacity and as an 

official responsible for the admintsu-adon Clfthe Local Government: Muuicipal 

Structures Aci l I 7 of 1998 (Muntci1)ll l Struclures Act). 

NATURE OF Tf-lE APPLICATION 

l 0. ·This is. an -appticarion for confirmation of an llrder of invalidi ty made by the 

High Coun of South l\frka. Gau1eng Division, Pretoria and which applkation 

.is brought in 1ennsofscctlons 16i(5) ant.I 172(2)(d l of the Constitutiol1. 

FACTUAL BACKGROUND 

i l. On 11 Oecember 1998 theLoc,al Government: Municipal StnLon1res Act 117 or 
1998 (~1v1unidpal Structures Acr'·) was enacted. 

I?.. On l J1me 2021 the Local Government: Municipal Structures Amendmeut Act 

3 of 2021 was cnacttd in order to amt:od cetiain provis ions of the Municipal 

Structures Act. 

-j . L 
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13.On or about 03 Nov.ember 2021 , rhe locnl government elections were held in 

Sout11 A1nca and the applicant .:ontesLed those elections ar municipal and 

district levels in Se.klmkhuae Disu·ict; LlJnpopu Province. 

14.ln Fet11kgomo Tubatse Local Municipallty. tbe applicant- obtained 2.25 o/o 

with u total number of votes of about 3667 votes and it was fo llowed by the 

Dcmocratk Alliance {"DA"l with 2.04%. The applicant obtai11cd position 3 iu 

tJ1e JTctnk_gomu Tubmse Local Munlcipa:Jity. 

15. In Ll1e fetalgomu Tubatse Local Municipality where the applicam c:ontested 

elet.tions. the scats won by the political partie.s or poli tical inteu~sts IVer-e as 

folJows:: 

[5, 1. ANC = 5,I 

J5.2. EFF = 14 

15.3. SADA (applicant)= 2 

15.4, DA : 2 

IS.5. PAWlf=l 

LS.6. AZAPO = 1 
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15.7. PAC= 1 

15,8. llPSA "' I 

15.9. FFPlUS = l 

16. Tha·total number of c,ow1cillors in F elllkgomo Tubatse Local M1uiicipali(y is 

seventy-seven (77). 

17, Outing the coum;j) sitting helc! on or 11bout 23 November 2021 it became 

itppaient thanhc D.'\ and the appl icaol obtained same number (1f seats, namely. 

two (2) seats, and tl1ercfore-these two poJitical _pm-ties creaicd a situaclon where 

'·there 1s an equality of th.: surpluses". 'fhe sarpltrses of DA and the applicant 

were ealculoted 11s fo llows: 

Number of sca1s won by a political party + tota l number of councillors ;< 

n.u.mber of scats 0 11 the executive commiUt!e 

2+77X10 = 0.2597 (,SADA) 

2+77X10 = 0.2597 (DA) 

JL 



IS. fn light or the ab0ve calculattons, there was .. an equality .of lhe surpluses·, 

between the appllcam and the DA and tJ1erefor~ the provisions of section 

43(2\(c) of the Municipal Structures Acl wc:re invoked and as a result. DA g01 

a seal in t11e executive committee a flcr winning by way of Joe. 

19. During the cm.mcil sitting on or abo111 23 November 1021. die applioant 

ob_iected to the ilpplication of section 43(2)( c) of tlle- Municipal Structures Ac-t 

Oil the basis that it i~ cleartbat the in,pugned prcffisions undermine tJ:ie·ri'gbts of 

the elcototare in that rheir votes arc disregarded; 

20. The applicant requested that the remaining seat (seat no 10) in the ~xecmive 

committee be reserved w1til a legal opinion is sourced by the council from the 

mu11icip11lily's legal advisors. f:lqwever. ilie. sittil1g proceeded wiihoul Lhe 

matter befng re-terrecf to lh<' munici_pu11ty 's regal a.dvisors for legal opinion. and 

as a result. a ' lot' was applied and tl.Je DA 1\/o.n the renlaining seal i.n the 

exeeut ive i1otwilbstariding the fact that the: DA obtained 1.04% as upposed ro 

2.25% obtained by the :-ipplicanr. 

PROCEEDfNGS IN THE ITlGH COURl' 

2 l. The applicant launched an applicati~to for constitutional u1validit) of section 

43(.:'}(c) of the lv!unicipal Siructures Acl in the High C1111rt. 

Jl 



. t ~Ci · _ 2. the High. Cou · per Van .der '"'cit~ . = 1 l w1 d dm, a 

judgm nt tmd rd r ·n tet11i of , i h se tion 43 )( c , 1as dech11 e<l 

Un( n tiluhcmal and in rt.1Iirl. C p ' · t1 c ·ud 1tumt-a d 1:ler handed d m by 

the High , ourt r~ ai-tach and m rked oont::xure ' ,~ 

. I li;gbt f llle ,fudgmt:nL and _rder of . n t-itut.ionat in )ardil. of the High 

C un. he _ ppHcant brought Lb.e pre. cm tiprdk"lion for c nfirm t.iou f 

inva.Hd"t)• in ·rm.,, of · c1.i n~ 167(.5 and 172(-J(d u the, mdtution. 

-4. r, ish to hr:ing to tb a· ettlion · · (his Court tl:ial tlu ·ing the pr . _ c~s beJim.~ 

be High Cou :r, th res.Jn ndent filed notice t · ppose and s'l.1.bs.eqpcatV 11 'etl 

ll dee . f , 1ttu,lr;n aJ of ." 11.:h n ti c ( 1 pp e t o lb vv.iu, olic~ tn a 1id . 1 

This i. c tre tly re · r ell in I u. ar;:,rnph _..._ o The lligh urt j u<l,gn ent 

ECT C 1N 4_ 2 c) l : I CO 

CO TT TIO 

T 11 H SEC110 i9(3lta) OF -HR 

15. The applicaut eks 11 rder ' nfTrminl! h ·nu1liclit_ of ·e ·tion -4-3 2 · J: mad 

b:r -th High . utt . 

~ 
--. L 



26. S.eotion 43f2.)(c) ufthe Municipal Structures Act pro,•ith:s: 

u{2) The awnril oCseats nn the c,xcrntive cnmmilt~e !O political 11arties 01· political 

111teres1s must be dcten11iutd111 tlte followlag manner-

... 
(c) if there is a11 cc111ulity of tile s11rpluses. the result mum he ddcnnine.il' by 

lot;" (Emphusis added) 

'2.7. fl must he noted by rhis C:ourt that two p9litical pa.rlies may have equal seals 

(e.g. 1 scatsi in !he muoidpal counci l hut do not obtain equal votes during 

the elections asin the_ following example: 

27. l. SI\DA with 2 seal's and obtained 1.25% (3667 votes); 

'27.2. DA with 1 se.a1s and obtained 2..04% (3321 votes), 

28, I wish to rd1etmc Uia1 two political parties may have equal s e_;its but do nQt 

have equal number of votes il1 their favour and therefore the vvtes and wJ1ich 

vores represent the wishes of the voters (ele<;torate) cannot be disregarded bv 



1he use of lot to dooide which political party should get a remaining seat where 

the two pplitkal parties or pul1licaJ interests bave ··au equality of 1hc 

surpluses" , 

29. The 1,·ishes oflbe voters- w have !heir polltieal pa1ties of choice represented In 

the executive committee 1.hruugh casting votes tu their political patlie.s cannot 

be. replaced by ·Jof. To do so amounts to viololion of rhe right to vcm: in 11ml 

the vorcrs' votes a re not counted Wilen tletennining which political party 

shoult.l gel a scat .in !he: executive cumn1it1et\ 

30. The rep.facemenf of voters· votes t,y 'lot' constitutes violation of 1.he right to 

vote enshrined fn scc1iou 19(3)(a) of the Cµnstiruliun because 1fvou disrcgnt'd 

the number of votes obtarned hv a political p.lrt\' or political interest., il mean& 

thill You disrnuard the votes casted bv tit~ voters durln.e elections and therefore 

iI amow.1i.s to not countinl!. Jegitimare votes_ of the voters. 

31. The use uC ' 101 · ohviously disregm:ds 1the total number or cas1ed votes tQ ll 

political party and tJ1e percentage which tha1 party has achieved during the 

elect-ions, 

32. To an extenr that votes are replnced by ·tor when dccenninir1g sems with the 

exec urive c,m,mitlera this con~tituu,~ di:.-rcgnrcl of vutcs ccusteU U,Lriog cite 

elections and conse,11iemly cons:ri twes violation of tlie righ1 "to vote- in 

elections for1:1ny legislative body'·-

~ 
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33.1111 . purpc . of lhe p rcrntage is. 10 re:flc t th:,, num't>er f -Oles i.:ast. d to a 

caJ interes antl their - h'c, m I ts ther of. "rq disregard 

h , per_ ~ntag s b u ir\ 1 t is l. nurm.1un o breg,ardft :o: che number 1-

ies a ted and the intcre. 

cf vmes disad anmged a polfl 'ca -pm, wi1h mor Les. a h iov~d. 

el tloru. I -.is i - o because t;\: olili.cal p n· 

ob uine<l .. .S te respecti I; 

34, 'he a " E lieant will :imh 11i thar lhe I · igh rn1 orret:th -fi un i that: 

''To fti.lve regs,ird in Uw nrn11be o ,1,11id vme. t bt.iined b:. -a political part;_y I i 

I ~lnmism tQ l ~n.:ome- vhm seems lu bl:" a. ti ; doe!'i no millta.w .1gainilt be st1hei111e 

f he Act'",1 

•~~ bHtcl abm e. i bl~ w~re . m;u:dn 111 • Qui ' logieal marmer-

w l'llS:oJ . Wh r~ ru.l \1 · i~1ble5 ar ~. hm e er. not 

equn!. Tl it! 1_ spea~ 1"1~. no I Q tho t:' circun:L 1 !'IC • !!'1e -· b_rt:gJ1rd 'mt of 

~=' =--==-___,_..,. "'-'-=-=-"'-=~==~__,,-~IS;at.te~, e:~flwrdie!!·n~El5a--tl _e alues for o.tes and he 

Til! 1t to ~ !1 •• • m phasis add ) 

2 See f$ra 6 J ill lhc Hi_ lJ t..".1n1rt j 1.1clg1T1enL 
lrl 

·L 

have 

lb 



36. Ihe- a plfoant ,Yi11 ~u mil LhaL lbe use of kir undertnines ti1c , l hc8 f the 

elect ·alt! aud tht=ir int rests ,nJ hue.ntforis VFhen hey . ted ·ar a pa.r.d -utar 

p litical pint or polilkal intere t. 

37. The Uigh aurt correctly found lhal parties \\t1J1.1Jd be- n ·ider tl l be 'n an 

re p m: s eq nal l r th er \- a. 1 o di. tmg,ui.s h.in_g fa t r ·. 1 he H.igh , H'l furtllel\' 

cnrrecll. found fuaJ ···I woul b , 'tong l_ tind~· that ·the tlill'erem::: in ele ·lnntl 

upporcn longer ma1Ltt .:· 

· • 8. m the ircu.nk ranee,~. s-e~ .ion 43 ~ l c , iol till! the n 1 l lrJ vnh:' and hercforc it 

is inconsistern "th eciion I 9 3) a r tn. C ns itu· fon 

S CTJOi 43Pl ~) 0 THE EW CT I 

160(& OF THE CO STITUTIO 

. , ec,titm I. lO . o the ,n itn titm pt·n id : 

"M{t_mbers of · otil erl to p:irtic pule ln h:$; procet:<diug 

R1id fh se or~ iH1hgs, 1· hn e of its ooll od t~sJ.1, a 1 nm:r tlmt-

( • aUot.J'S' mw 1es :iud · ider~ 

EJJ>R ented~ 

i. h i ~ & ' "ten witb d1;-JJJ o l'il.~y; lHU 

{~) ma:, I- n:~uhn:ed hy M ional I I ta I n. 1• 

St!~ p,n:a jr7 onl t::' H1ih LOU J 11dgH1 ool. 
~ See piw.i. o [' Ui ~ High nm1 jml,gtf!tlnl 

I 
t 

L 
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40. ]11e appllcanl will subrnil that tr C'<UlllOI he fair to ignore th~ f'acl that n 

pan icular political party or political interest bas "&chieved a higher number of 

votes during U1e elec!ion~ um.I must enjoy rbal achievement by way of gelling a 

scat i.11to 1he execuLivc eommitree ifit 4m1lifies for .such n seaL 

,ii. Where two 11olrLlcal parties or political interesL, have obtained equal scats in 

the, Mm1ioipal Council bul did not obt,iin equal votes du:ring the .elections, it 

cannot be consthutionully cornJJJiant wi th section 160(3) of the CMstitution ro 

decide- allocation 0f seats in the execut ive crunmiuee in terms of scctfon 160( 6) 

by usmg "lot" on 1he basis thm the twp political parries have · equal surpluses' 

for the reasor1s to follow. 

4 LI. Tbe use 0f 'lot' will not result in fair repres.entarion of poliLical parties or 

political inttresL~ in 1bitt. for the. p11rposc uf aUocation of seats in tbe 

exectJlive committe:o, you cannot tr.:at equally (lo treat ;poliricaJ parties as if 

they ac1'1ieved equal votesi two political par, ies 1\~1ich did uot obrain equal 

numher ofvores during the el"'etlons. 

4J .1. TI1e u.se of ' lot' is lnconsistent Wl!li democracy which requires 

consideracion of vOLes to decide who won elections. 

4i..3. The use of ' lot' ic: 1n c_onsit umt with dc,uo.am,::1 bc,;uli.'<t: it di:;n:_gaills the 

vi;,ws and wishes or the elcK~orate which were made 1hrou>1.h votin12 lbr a - ~ 

par1icular' political party or poiiLlcal interest. 



· 1. . A p. liticaJ -par / inte-r~'lS c nn t be foitl · re r" ,entcd rf such ar 's 

ate: are n t mademd f the purp }, e f tletermin.ing -.vho -sh uld h 

nil cctled a e 1 in lhe e. ec.utbe mrnittec , ·h re t\ polir' a1 partic 

bt.nine equ: 1 number 1.' seas I uL did 11ot -bt in -qua] numbe of vm s 

during 1he electio . 

41.5. To di~regtwd numb~r ff _ a es btaia d b a p lilicnl pany or po itrci1 

inl~re:s.l , ill resuJL in n gJ ·· 1g <1 pofaical part 

1.5. The ptirr;o e - r counting vo j n rthing o her Utan. ll t ,mining wl id1 

pulifi.c l party ur p lirJca I[ rere~1 :mus repn:sented in Ll ~ou j l 1· 

executi e cnn n 1nee and the we u · "Ioi" hetefi · e ili:foanhis purpose. 

"Wl1ei::e th_ I ue ls.Jlffi 1 · hether t lllinurity__,• arnL hm -v hich mi:n 'i 

\'1-li;e wm be hrem:g_ T ... m fl , L ia dun f,.:gn.rd ml§r b • b:m:I t . he elet.i:Q)'a. voice 

hefb '. re&ortiug 

1::ligb C0urt musl be onlirmed fo, d ereasons ab . e 



:io 

COSTS 

S2. T his ttpplication mises constiiutional issues. 

53.lt will humbly be submitted lhar-this application raises in,_p-ortao1 cons1i1utional 

!$sues and thus make it a constiluLional litigation. 

54. H is trite Jaw lhal in consti tutional litigation between fl priva te pruty and tile 

Slate, if a private paTty succeeds, the ~1:atc must be ordered to pay the costs. and 

in the event the slate succ.e,eds agafost the private party, there must he no or<ler 

as10 costs. 

55. ln the event this application succeeds, tfte respondem must be ordered ro p::iy 

the costs Ofthis applicarion, including rhe c0s1s-0f two counsel. 

56. fn the evem this applrcatioa 'docs not succeed. 1I1ere must be no order as lO 

cosrs, iru.:ludiog lhe costs t>ftwo cow1scl. 

CONCLUSION 

57, The apµlic:anr has made out a case t'ur the relief sought in rbe notic~ of molioa. 

58. The applicant. accordingly. prays for an order set oot in lbe not ice o-fmotion. 

,IOSEPH LETIIABILE KGWEDi 

J -L 
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.Signe and s, m bd re m at POLOKW on Lh,: ~ day of OCTOBER 

202..1 aftcr-cne cl~onem a_ kn ,1ledged that I " kn.a\- · - rl Lindersmn<l the co 1rents 

this d !Madon and ln1 ing taken I.be _prescribed oath a 1d regards th pres,-:rlbed 

oath as bindin on hi conscien .e and ha~ n bje .. ion 0gain51 ta.kin!!: the ait;J 

pre · rilied rnuh. TI1c bas hee , com_pH ,nee \~th the, .r quiretnei:i\:S f rhe 

regulat ·on 

·mended), 

tai 1ed in rovernment gaz ·tte RL ~ d i d -1 .lul) 19 ,_ as 

CAPACT1Y., 

TSHEGOFATSO _ RUNGWANE 
GIBSON ATHEBA 

COMMJS · JONER OF OATH. 
PRACTISING ATTO-

RLINGWAN.. . - RNEY Fl.S A 
_ E MATHE BA ATTOf"!N· __ 

NO:sa S.CHOEMA ' "' .EYS, . . N STREET, 
RENTMEESTER aurLci°NG. 

POLOXWAN'E 1 



REPUBLIC OF SOUTH AFRICA 

I · 1 THE H ,GH COURT OF SOUTHI AFRICA 

GAUTE G DJV,19110 , PRETORIA 

CASE NO 4646/2022 

In hem tte bet\M en: 

SOCIALIST AGE . DA OF DliSPOS ES5EO, A RICANS APPLl'C T 

nd 

MIIN.IST· OF CO OPERA IVE GOVERNANCE A , □ 

TRADITIO AF -AJRS RESPO DE 

JUDG 'ENT 

Van ers 

, , vo ucto'1 

[1] The · · _ list gend u Di, ,poss se Africans. S DA , _ m iste et1 po 1tli 11 p rty, 

approached he court ee ng · 1 on:1 1 r ti cl.a ring 43{2 c of th Local G • vemmen 

Mun cipal Struchu s Act 117 o 1998 ( e Municipal truc!ure Act), nco si n i h 
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s · 9(3J a) nd 60(8) of the Cons 'lulion, and ·m,alld . SA'D.A imp -gns 4 (2) c o 

h ndermnest ··e ghs _ ·~h · ec .0.rate1n natS DA" pred ·n n~ 

,o·f accu , u a d, voles a d srega,rd b·f lhei1r ,e, clus,on from th e eouU e 

cO'IT1m· tee of he Fe akgomo -' b . lse Loe I Muni ip I Counoll in · avou o ,ano he 

pa . afte'f the cas in,g cf he lo . 

[ ·1 The ap Ii aron was n la ly en o 'e.d n h urg nt cou · . SADA 1" a llle 16A 

- r he responde11 the ·n~ster of 

Coaper · e Go _ -rnance and Tr ditianaj .Ill airs:1 1 h M ni ter , ' o ftl,e an ns · enng 

· , d.s M The nisterr ubsequ n' l wllfldr.ew ts notic - a ·n1 n ion 0 · oppc nd 

m d a o' 1c to ab de by th ca ·s d ci ·on. 

fl] A _rh - i gco sldere tnerel' s .ugilt. ' _a 'SO Ehev·e'M ha . Hpolliticalpart,esin 

1 he coun&JY may ha e an in eres rn the r,e ie _ o ght I also opined .hat he 

mp nee ,o · he egal · sue a1 hand JU ti 1e , bta"ni g a opir110 by n amn::u-s 

.ounar,. o - 15 Augu • 2 22 , I postponed th apphca o sine di I orde d ,ha ._ 

oopy of the app cation and th ! 0,11 , _. be de lvered by · and to he chairp . rson , 

, c tary. or repr en . i e of ch of the p 'oal pan es 1r pr -e, t- d ·n he 
F tmfgomo b , e Loe-a M1.m1~·p.ali1 In addition the no· ice of motion dul 

am .. ded ·11here n cessary1 was 'o b pub ished 9n n a on J news · e-r. 

1'11 ere ~ed pa i w 11e ' o be afford di 5 d I om he p bile lion date · 'h . crde 

to ~ -rve nc:., · oo r : me ntl n 10 jo n th pro : cfi, gs l n o· d v to ,facrlit- ta h spee 

limdl kln of e :app 1lca 'of'. I reta ne er under case Th 

Cen re er Applied Leg d to, oln the' ro gs as 

micu . c nae. 

[4] CAL& did not acoep, he Inv ration to jo 01 p cc edin , a mt us c,,m"ti SAO , 

'firle as ,vie a davit - he n was ndicated at t ea 

Ru E 1 BA I of ce, and e ud men ha.nded down by me , Jere served -n 

, b I g 1th , lhe ere. ary or cha rp, rson, o, he A nca - a icm~,1 

on · r _ ss, · e ~nomic Fr~edom i h e , e 1Ciemoc Uc II an h · B lsh~v 

I Mln1ster respons bl 



Party of South Africa, 1he Azanian People,'s Organisation, the Freedom Front Plus, 

PAU, and the Pan Africanist Congress. 

[5] A shortened version of the notice or motion was publlshed 1n The Sowetan on 6 April 

2023. Contrary to what Is contained in the order handed down on 15 August 2022, 

the newspaper publication Informed readers that 'If any interested party Wishes to 

fain the proceedings as emicus c11n·ae· ii rs required to give notice 'within 5 (five) 

days of the publication', 

[6] Three issues lhat flow from the publication are: (i) parties are Invited to join the 

proceedings as amtcl and not as parties, (Ji) interested parties were afforded only 

five days to react io the notice, (iii) the status of The Sowetan as a national 

newspaper. 

[7) As for the l'irsl issue, I am of the ylew that nothing turns on the fact that potential 

parties were invited to join as amici instead of parties. The pUrpo.se of the publication 

was Lo enhance public awareness of1he application, and parties who wanted lo join 

as parties were not precluded from approaching the court with jolnder applications. 

{8] SADA filed a substantive condo.nation application dealing with the second issue. 

SADA submrts that interested parties would not be prejudiced by the snort response 

period, ln light of theJact that the matter would be heard long after t.he expiry <if either 

5 or 15 days. No interested party contacted SADA after the publlcation , I agree with 

SADA thal the lapse of time between the publication and the matter be,ng heard In 

court allowed sufficient time for any party who wanted to Join and oppose the 

application to contact SADA and file a jolnder application. The case number and the 

Division where the application was is·sued are reflected in the publication. If any party 

wanted to join the proceedings, nothing prevented them from contacting the registrar 

of the court. even 20 days after the publication. The con<1enatfon application stands 

to be granted. 

3 



:i.s 
[91 The Sowe .a11 ls a daUy newspaper. I is gleaned from the websJte of Arena Holding~ 

(Pty) Ltd ha ·The Sawetan is a national newspaper. 

[1 OJ S"nce· the appHcaUo , the Rule 6,A notJ.oe a:n"cl ttm judgment handed dowh on 15 

August .2022 were ser1ed cm '91ther the secretaries or chairp,ersons of all he political 

, a.rtfes represented on Fie Fetakgomo T batse LocaJ Muni'c pal cy, w f 

repre,sentatives of the three main polifical p rty roJa-pJayers represented, the RuJe 

'16A no fc:ed duly tamped by the reg1strer placed on the relevant notrce board " and 

the applieation seNed on the $taite A · omey and he respond en ·1 I am satisfied that 

SADA' . infen-]on lo approach the cou ror he reHef s0Lt9h was wjrlely 

communlca· :ed Interested and affeo ad parties had sufficieBt opportumty 'o I o,,n he 

proceedings. 

The reUe,f sought 

r 1] SADA see s he following orde . 

Iv 

I, Thats 43(2 (c) of . he Municipa Structures Aa · b declared Inconsi ten w:Uh 

s- 9 3)(a) of the Cons.f Lilion and invalid; 

Thats 43(,2 , c of the MUnlcipai f.;itHJolures Act bs ,dec,lared inconsjstenl with 

-:. 6 0 {8) of the Co· sHution, and I va lid 

That the order of fnvaHdJty In paragraphs and 2: a~ove be referred to ·the 

Go · itutiona,I Ca rt fo t:onfirma ,on •n enns of s 172(2' {-a ,of the 

Co sUtu ion ; ane'.I 

at he respondents be nrdered to paythe co,s{s ofthe appJlcaU n, 1nclutHng 
the cost.s of two aounset 

[ 2] SADA nmanv sought !he const tut ona.l invaf d ty to be dec~ared retrospective:ly with 

effec-t fro 1. June 202 i , 0 u has amended jts no,Uce of motion since- he issuanoe of 

tt,e appHcation I no long,er seeks the aecla a ion, if granted, a b retrospectfv:e. 

Durfng argumen ', ·ounsel stated that_. if tha appltca~on suceeeds, SADA seeks eirl 
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or0erlhaUhe invalidity be suspended for a period of12 months to enable Rarliament 

to remedy the lnvalidily. 

The factual matrix 

(i3J In order to fully understand SADA taking issue withs 43(2)(c), it is necessary to have 

regar.d to the factual matrix !hat gave rlse to the Issue thal caused this application lo 

be fnstltuted. 

l 14] Loqal Government elections were-held in South Africa on or about 3 November 2021 . 

SADA contested these elections on municipal and district levels lh the Sek-hukhune 

Dlstrlct, Limpopo Province. In the Fetakgomo Tubatse local Municipality (FflM), 

SADA obtained 2.25% of the votes with 3667 votes. It was· followed by the 

Democratic Alliance (DA) wlth 2.04% of the v6tes (3321 votes.)_ 

f1 SJ In the FfLM. where SADA contested eJections1 the f.ollowlng seats were won by the 

political parties cir political Interests: 

I, ANC = 54 

ii. EFF = 14 

iii SADA = 2 

iv. DA= 2 

v PAWU, Al.APO, PAC, BPSA. FF PLUS== each 1 

[16] The number of seats in the il'IU11iclpal council amounts to .seventy-seven (77) An 

exe·cutilre committee stood to be composed. The executive committee would 

comprise ten seats. The surpluses were c.alcufatec;l in terms of s 43(2)(a) as follows: 

Number of seats won by a poliHcal party"" by total number,of councillors 

x number of SeE!ts on !he executive council 

2 - 7? _,. i O - 0 .2597 ( :SADA) 

2 ~ 77 --.. , O,. 02597 (DA) 
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(17) With SADA and the DA having obtained the same number of seats, a situation arose 

where there was 'an equality of surpluses' between the DA and SADA. The 

provisions of s 43(2)(c) were invoked, and as a result. the DA won the seat In the 

executive committee after winning by way of lot. 

SADA's submissions 

11 BJ SADA submits that the impugned s 43(2)(c) undel'mlne the rights of the electorate 

in that their votes are disregarded, Section 43(2)(c} disregards the fact that although 

two political parties, in this instance, SADA and the DA, might have equal seats In 

\he council, they did nol gel equal votes. SADA got 3667 votes or 2 .25% of the votes 

and obtained two seats In the municipal council. The DA obtained 3321 votes, or 

2.04% of the votes. and two seats 1n the municipal council, 

{ 19] Voles represent the 'wishes' of the eiectorate and should not be disregarded by the 

use of \he lot to declde who should obtain the remaining seat in the executive 

committee where two political parties or polltical interests have 'an equality of 

surpluses'. 

[20] To violate lhe Wishes of voters lo t1ave their political parties of choice represented in 

the executive committee of a municipal council by casting the lot is untenable in a 

constllutlonal dispensation. Using the 'lot' disregards the lqtal number of casted 

votes a polihcat party received, It undermines the electorate's wishes, interests, and 

intentions when they vote for a particular political party. In sum, SADA submits thal 

ills not fair lo ignore that a particular political party has achieved a higher number ot 

votes during the election If more than one party qualifies for the rel111:llning seat in 

the executive committee, the party with the highest number or votes must be 

allocated the seat. Political parties who did not obtain equal votes during elections 

should not be treated equally The use or the lot In such circumstances Is 

inconsistent with democracy. 

Pertinent provisions of the Constitution 

[21] Since the Municipal Structures Act must be Interpreted and applled 1n a manner that 

gives effect lo the declarations, guarantees. and re"Sponsibfllnes contained 1n the 

6 



con_titution, 1Us ri , ess ry ta hav regard o t 1e provi n n - Constitu · n at 

a11 ~p cific It re le ant to e issue han .. 

[22] S -:ction , s a found ng provfs10 ot the Cons I u u,n P o i ha . 

Th R publ e , Sou h A r ea 1s one · overelg· , demCJcra 1c I e 

·aund d _n the fol owmg v u 

H man d1go·1v he achi amen a· .qu I ty. and he -dva cem m 
of m 11 ng 

(b · an-rac·al'sm an non-sexi m. 

(c Sup,r maoy o the ,constitu o - -nd ' rut . of la, . 

(,d Univers I adu · ag - , .a nai · ona common voters roll, egula 

rect1ons and mu1I -partv s ste1, ,o aemocra·tic governm_n. ,o 

en ur a.cooumab n spon we ess nd a e ness.-

(22] Secfon 2 procla·m , th co ers ,ene of democrac 11n Sou 

A nca. lt e hn es ·tn o hts Df I peo ln o coun ry i,\lnd 'ffirro u,,e de ocra c 

values a human l:y, e ality. and 'free!Clla1 h s e 's obit ed o re.spec 1 

rot ct promo , an · l'fill e ri,gh , in the Bil of Rights. 

2 ,J Se lan 9 3 

ry du ,I citiz n h , h r gh 

a,Ji To YO _ in :lee Ions f r a y le isla i e body e tablished erms o 

d to d o , n ,ecr - ; 

· 5 SeG fon 57 Cons utio prov'des ft>r h com mo nd elec a - of 

~umc, -~ c uncJls. ec ion 1 7(2) prest b e e!ec1i0fl c emb rs to .• 

murn:::i I 00 1 n,cil mus,l · e i ac _tntl·ance Uh ·aha , al egi ,ation. hi 

P escrillle m IP oportion: , rcp1 ~nl la t m · llty's 

segme o ion I comma vo rs cit D D1 prcport ona,I rep , 



combined . ith 8 ystem O ward epres ,nt~ Ion e ·on 57' 3 rp escn' e tha a 

m mus ensur:e · - l the to, I numb af me bers el•e led from eact, e ec ora1 '_ 
pa y re ec the ota 1oportion r · vote record d o those p . le ? 

'Me be of ar iuniQipal Counci ar ,ennled to parfc pate · its 

oceedin andr thD e of ccm1 11 · es in I man r th -

-rtes an · 111t res refl c- ,ed' · h . e Coun 11 t b al I 

rep e 

n emocr y; d 

(c M y b re ul'a by na!ionall legs a ion. 

l1e lecta,al ·ystem for local owm en · 

27} Th Lo al Go emmen Mu 1cip ru .re A c 1 1 o 19 (:! (t , n ci 1, 

Slructu s .Ae or ne Act} - enacted o provide o ,he : 

pro i o con d in Ch 

Cons ru on, Sec ion 15 7 ) o the Con ttu ion p avldes Parr ament ith the c I oice 

be,twee _ n al otor I · 'YS em o , · part1onal repres ta on and a ys ·-:_ U1 t 

co roporth:m-1 .repm en ) wn, cons tu nc I ard r re ion. 

T I Structures Act, wt l'I tie Local Govemmen : , nicl ,a 

El ov1des 'th o. ncia irm r the electora of a lo 

go em men • s-e er an □ .pt ·n at ti lee orai s em tor local and 

si\l I cons r. a1n O Vfs r •. J., Lo , Gov-mm 
, O\lember u 15. 

a · Atto sonrl< e1 l2.002J ZACC 1 Decembe 
20 CC) J See1 1 _ ut I homari 1itute. I ult le el 
go m ~ rl,a 1nl lu.me- · ua.- . . m.tlar-2 Oal~ -B-n xeculn.te 
cgm Jr-or _ ponio al. 

C 27 of 20001. 
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metrnp:01 tan munlclpallttes combines pro,port,onal and oonst tuency elecUotis, The 

restdts of he Lwo el eclions ere integ ratect. 

(28J The mportance of the e!ection of ward councillors was umierscored by the 

Constitu.tionaJ Court ·n Kham ,,md Others v Electoral Cammfssion and Ano'her.1 

•instead of havmg to dea1 wrth an amorphous polm,cai, party, citizens in 

a munlc pallty friava. a loca[ representatived who shou d be available tQ 

hem 1 irrespect ve o,t political affiliation, to address their looal p oblems 

... l.f rpeopte !ack 0r have nadequata1 wa:tet1 electrlc!ty, hous ng, a.nd 

sewage re, oval, or nave road's wrth pothole,s and without sidewalk · ,, It 

is to the mun loi patity that ·tt, ey tum and to the1 r co un 01 Uors thal they have 

resort. Th process of election o pubic offloo of CJJuncdlors s therefore 

of cardinal impo·rtance for he hea hy operatioh of ou democracy at 

ltJca-1 government leveil' 

[29] Toe manner 1n which otes cast 1s oonverted Into the awami.ng ,Qf seats t:o the pa rttes 

and the candjdates are d&ijlt Witt, in Schedules 1 and :2 of the Structures Act 
Schedlile 1 i · reJe\l'an gr lo·oat and me1mpolttan mun o palitle_s. and Schadufs 2 for 

d strict truJnic1palltles The relevanc~ of ttrese Schec::l.tde&for th1s applicaikm :sfound 

.therein tha · provisron rs made for ') tl1e determ"nat cm o1\a quota cf votes for S"ea'ts, 

ii) fracttons iii) equat fraehom;1 and (iv) s.urpl ses. 

[3.0J S eytler ~lid De Vrsse.r expiain that Ward votes for party affl :ated aandida es are 

consrderect when the number of-PR seals a.poHtlcal p.arty ·sen ftlea to 1s ca curated. 

The calcu[atfon o P'R: seats for a facal ooum:fl ~o•nmenees with eeterminjn~ the 

quata of vales for a seat ,e quota i·o Eleierrnined -n e:ocardanoo w1 h ·a prs,scribed 

tarrnui,a. aridfrac ions are abed regarded 113'Th~ number of eats fora party is a-l&o 

7 {.20 ~ 5) ZAC C 3 7 al para (62] . 

.a Hem 'I ~ ) · ch 1 of the Structures Act ~ 

g 

-j \_ 
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determined in accordan,ce w . I a pre.scribed · ormulc:11 This ormula esults thete n 

ha, · a party a loses a Nard e . o fon b -a few vllt.e wm s i'II benefit fmm hose 

votes as U1ey w II be take_n into-,con ideration when 1t PR seats are allocated, Nn 

fiote fur a party is thus wasted. 

(31] If th et cafculaf1on 1,n terms, of'lhe ormula provided for the a ,locafi on of sea _s ' n a metro 

or local o nc I yields a- :surplus no .a1bs,orboo by the seats awarded :o a pa1 y, he 

surplus must oompete with siml ar su pluses accrulng to a-ny other parties, and the 

undis.t:rib_uted seat or seats must be awarded ta the party of parties cancerned in 

sequence of ·he lghest.surp!us O Ir the surplus for two Pf mare pames1s eQ1LJa,I, the 

sea ts awarded to the pa~ hat received the most val d votes , 1 • 

[32] Fer pu~poses of thJs discussion, tt ls also e~evant 'to n1ote that where a oonairio of 

·e.xc~ss,ve seats' arises, a ew quota of votes for a sea must be de: erm'nad in 

accordance with a formula prescribed in ltem 16 3} Of Schedule 1. Fracfons are; 

again, to ·be: d sregarded. l'f lhe oalculatlon Yields -a su pJus no absorbed by he seats 

awarded to a pa1rty, the su plus must compete with s.imffa surplus_ ac ruing ,tq_ 

other parties, and any undistributed eat must be awa,rded to the party or partie~ 

conce ned in sequenoo of he h(ghes surp, us. r - j'f the surplus, for two or mc;ne-partte -

is equaj he sea must be awarded ·~a the party tliat received ±he highes number of 

Total number of votf!s sast -:or parUes, , ha is Fn bon, tbe R el@cllon 
·rid 1he-ward electlon + 1 

N'.un,ber of se~r lrl' Uie ·councn- Nu ber o · independen ard 
cou;ncfl'lcrs elect:e• 

Tatar m.1rnb -r o vor ca s far the pa.rty, tha ls n otn the p R election an.d 
t'he ward eiec fon 

Ouora 

•Q Jt.am 1 J(2)(aj Sch · Struct res Ac . 

11 Item 3(21 'b Sch of the Struc~ures cl 
12 Hem tG(◄ (b Sch 1 of e Struct1.1tes Act 

HJ 

~ } ,L 
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va. id votes. I :i lt~mg 13 and 16 of Schedule of he Act indicate hat tie numbe of 

votes _cast in he eleat:ion ultfmaJely remains nalevan \ even n a system tha1 allow 

for proportional represen1at o,n When3; fraciions are disregarded 

['33] Rega.ming dlsbiot councils. Sc:MeduJe 2 Hkewise prov1des- a formula vherein rac ons 

a e to be disregarde.d1 de ermining a quota .of vole~ for a PR sea .1-1 When 1he 

number of seats a party is en1it~ed o !:ill determined , is likew se po;;s"ble ~a no· all 

a;eats avaHab a can be aitlocated to pan es as a: ,esul of fraatl,ons in .. eats. Seals are 

.allocated in sequence of the higties surµlu~. ~ If he su~plus o ·twa or more parties 

is equal, the seat mus be awarded o the pa y \hat received he h19hesf number a 

valtd voles. fii, 

[34) 'he pro es si'low·ng local repreGentatives to be e ec ·ed o the district council is 

s1rrf~r -o the processes described above wrth ·formulae prescrfbed in. Schedule 2.. 

Of releva:rme is that H1e party tha received. the htghest number of valtd voles w~II 

triumph if re surpluses of two or more I sts are equal, TT Na vo:tes Etr disregartted 

when councUs ,a e oomj:Jas,ed , 

lnsta.r1Ges provided far n tile Munir;Jpa,J Slnicttira Ac-t where resul{s w II ba -determlned lJ. 

Joi 

[35J E cep . for s 43·(2)(c). the Mun cipal Structures .A.ct provides for resyfts to oe 
e:termined Y at in the foHow g t:?1rcumstances: 

Section B(2J provide that If mo o,r mor;e cand'ida es in an el'ec ron for ward 

counerUor receive n equal number of v-otes 1 tile resu ·· w U l:J,e determined by 
Jot· 

1 Item 16 4Hc) Sch of t,e Stn.icl11.lre$ Acl. 

Item 6 tlt:ti, o . m ~1rUC?UM Act 

~ I em 7{'2,(a) Sch 2 0f .hEJ! Structums Ar;t 

, Item 7(2)Cb) Sen .. :r oHhe structur s Act. 

rr Item 20C2Hb Sch 2 of r e Structures Act 
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ii Sc, dul -3 f he Acl has he lechon of mun cip l office-beare s as its. 

subject ma'tter. ttem 8(3 o Sch - ul 3, pro~ d s th I two candidates -re­
no ina d. and hose . 'O recei e ,the same nurrlb9 of vote · lhe person 

. al '. _ _ - ee ng1 u e ~mn,n by 110 o 1m th ca didates 

old he o c - for which lhe el ction · a · 'tak n pl ce 

£ ecu ' ve c:omm1tl.ess 

(36) Chapte a l e umcipal S rue u · A lJrov1des fer mumc!p m emal 

l 71 

1struc ure and ru , cfon nes. P,alt d -als ecifical "I ' . i , e ecut v ,co · mj ··· es. 

The .. cl was, arnongs oth rs mend d: an 1 Jun 2021 wh1d1 am ndm , 

3 n · cu , t form, 

ypes may esta I sh executive commitie s. 11 An 

a:xa u ve oommi tee, is J,,e p m:ipal commit ee o the council a ,a munk: p m.y o ~ 

hat , ,e 1, led a estal>li h an eXJ cu ~ve commit e. r- ! · is he comml ,ee · hat 

re aves rep from 

effe . tive · nd · ffici- p rform_ nae o-any ,o 1 

nha te he 

or the , ro· or n oHl:i 

Tl1 e eGUh e ,c:omm tte must fairward hsse report and its 

h , co oH wh .. n t cam o cH pas , cf · he matte ·11 ,~ s of it 

del gated po ers ' 

'[38] E~ e cm - mjf ees ulfiH - ,, e sent al role wit n t e n11.u,1, ip j cou cil· Ti · e 

he·needs of ,h mun1cip, 1l , ra iew nd eva uate 

1 2 ,pl in d on t Ro 
R - - b 
muni 

, , K 

d Cl l 
· . a _ . I . , • 

c; 0 · 0111 rg •e ton~G ti o ORo e 
. · 20 ~ d ar,ces.se .• . . • • 

•~ S 44( I Struc1.u 

• S 79 rna Mun c pa Struc-ures Act 
1' S- t )( Acl 

1 J ·L 



those needs ·n order of p~:ority: recommend to the ,municipal no,u 1cil :st,ateffesi 

proma1ms. and services o address priority neerls hrough the integrated 

development plan and estimaes of reven ,e and expend lu el taking ·n:to accoun . 

any applicable. natton~I ~nd provincial developmen pans; and recommend or 

detetm ne the ,bes · method , inc: udirig partnership and oihe~ ,a•pprnacnes, to deli\ie 

those strategies, pmg ams and senJ ces o the ma-x: .mum be11efi.t ·o 'the community.22 

f39) Secaon 4:3 of the Act deals w th the composmo err ex,er:utive 9ommittees. Far 

pu rp o:se o this app Hca tio n. it is neee ssa cy to- tiave regard to the entire s•ectron: 

( ) {a if the .counci of a. mur Qlpahty establishes an executive 

comm1tteei f mu.s-t deter111i ni? a . umber o r.:ouncrl !ors 

necessary for effectfve and efficlem . govemmen I prov·ded 

that no rnf!lr.e than 20 percent of fhe. cauncmors {fractJans to 

be sregarded) o 10 coundUors; whichever is the least_ are 
deiermfned 

(b) An ,executive committee m~y no have less 'th -11 three 

membem_ 

(2) The ward of seats on tne- executive committee· to par . iGal parties 

or politioal nterests musr be determined rn the following manner 

a) ,e number of seats Won by a p:oli ical party or oHfcal inte·rest 

dn.Jided b 1he total umber of coum:[U,o s determined o that 

municrpality in -rms- or &ec( on 20 and mulUpJfed by the 
nUlnber of sea'tij on the exeautrve oomm tee· 

I 

, b I the ~aleu:latron in paragraph (a) gives. a surplus U1atsurpl'us 

V5l compete wi 11 the olhe surp[uses 1 and. be awarded 0 

the highes surplus,;. 

(c: rf !ll re ~ an equality o the surpluses; . he reSiul must bei 

etermined by lot 

~f the MunTapa, St ucture.s ,Act 

l3 
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d h p r 1ca1 p rty o pol' ica, 1nerest n wh1 h ea, s , re 

_ to on the e:xecu ve com ltt · mus 'tho gh an 

au ho 1zed re , an , a po nt he1r represents ves ·to 

oc up ch se ts • 

. e, 1 the ~e , · ,o a vacancy eri ng o th ecu ive committee. 

he po iaal p y or • ontfcal i· terest to which h e, w 

I oc ed to w I , fough -n ulho 

ap oint a counc, lor lo 1H h 'V cancy; 

35 

fl noth ng p e lud :-:s, a political pa ot ol'tica1 nh3r s rom 

1 onf n · ng a unei lot frn 

inter - o · ne r more o itS all at 

'[40 In tmmm1ng eh r s 43 2)(c) of tli Mwnic· a.I S clures Ac mµs!er 

eonstitut on I ru ny. 1 - amongst tillers, ec ss ry to die ,erm n _ pu ,pose. 

·n1s e 's d clslon o a· id by h courts ect I on Wi ou· · m · an paper n 

th s appl c on unnec ssar ly· compl'cate - co rt' task.. i i- nn necessary o, 

r,g ge In a process to de erml e 1-e purpose or i t, s 43 was nclud in he 

Mumc•pa[ lruclur s Ac. wr hou th ·i rgtl a, d ew o th 

re onsibJe for f,ocal i;i,o mmeol 

[41 lrs, an o •iou ncl slon of _ 3 i o prov1d for · e 

comp -si' ion cf e cu ve 00mm,i e - h t m .oh can be deduced from he, ead ng 

sec ·on. Ste De v,s xpt · n ha onn _ rov rle 4J 

in term re ard ,d on, th ex cu Ne commr ee, e sh -a 

ys m ,o· proport ona I n erms a· wh1eh fa:1 uompo ition o l e 1<eau · 

ccmm, tt:ee m rror h campo i o.n g 

(42] ver 1mpartan ' Jo · ave rega Cit to he ·· act hat ,43 2 , in au,-r;e t form1 as 

ntradu d Wi I effe N ve · be - 202 . B: !ft! e I s 'ntroduc io , , s (2 only 

p ovid al an ,r;ommi ee r.: m.p - se · ~ u, p _,1& tl 

n e .est epre nt, mun clpal · _ · , e en , d e execul 1v 

and O V _ r, J loo I Guvemrn 
15 
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CO , r, ubs · n ·any ~am . prapo ion: at . ey re ep-res nted he 

council Th now .. del ·ed s a sa pro de(I h t counci co d adop a 
c:o I mi t e. S "c on 4 , 111 a er ah, meohan· m o 

um, lnitia l,v prov ed tha a rnunic p I ou us 1ec' the members o · · 

m . con r st e mended . · ·wttl 
executl 

ec f,ro 

mb r 

1 2021, pro i e h m n·cipal counc t ,mus I termine' h 
non s m , . 

[ 31 be sum.ed tha s 43 In its p1 • ~am · nded for me n 't, I an eeut\1 

cornmi , had o e compos ci b ed on proport on epresentatmn, w1 at:s 

a, tom tical ya~ rgn cc d ng .o ere ese tation feat p .rty n h muni 

co nc I, · co s ha 

I 'me ·ely' an op 10n 

e1.1Uve comm1 e 

not an ·Imper tt re. 5 

( ,] th e amen eo of \ e Mun cipal 51.ruc:t re.s Ac a ame 1·nto rffec en 

No mber 20,2 , t\e eg sl tor d' carded lhe poss'bi i'l of exeeuf . c · m ee 

be ng compose by y ar , majorlt o . T .e I gis tor ,prov .d~d fo he 

e.ompo 1 · n of e ec:u · e co· , mittees r mun1 i al counci s t-o e composed only 

nrough a ys m o pr, ori11ona repr senta on In addition reser b ng he 

formu e 10 rd, ng e eats Dn utiv · ,co ·e o pol · at 

pa I s or pol tic I interes•s { ), w ,c provi ed. or a 

al mat e mech nism or compos·ng an ex -cu ive -0 mil ee. , 1h_ legi a ur 

ed th · ord feet' s I pp red; 1 rd 'de rm n · pr cribing 

. - u.n·ep · i council mu ec eomm .ea 

ongs its , er WI h lil 4 d y a er he councn' elect o . 

[45 In hi s . u1ory conte , s 4 3(2) 

cc mittee o ba co po .ed n 

-• Akin d 
· o rin 

cur en · om, prov1ide Jor . n e ecul ve 

way th at parti an d n 

por1101 r se · a on?' 
nl--bul re volume-a-

- r- 5 · -pr I 
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th,e mun cipal1 •counc I are mprn-sented · the executive commtltee' n substanf1ally the 

same prop1Jrtion they a re fepre santed itl the oounci I. 

[46] The proportionality r,e _ uirement also featured ln the Local $0 emment Transition 

Act 209 o '1993 (LGTA), SeaUon 16(6) of the LGTA prov d.ed !ha an execu Ive 

oammittee had ' o bee ected 'accmrding o a sys1em of proportional re-presentaUan' 

In DemacraJic Party and Others v Bra~an Transitiona·I Lm;al CouncrJ and Others,2 · 

Cloe-le J e plal ed tt,a th-e1 object a:nd purpose of s 16D(B) o iha Con titution s tn 

ensure, as far as 1t 1-s practically 1:mssjble that members representing potltlca parties 

in a co ncil partrorpate ·fairly 1n the comrnmees of . he council,27 S oh fairness I Cloete 

J held, is o be determined according ta the repres-entahm pn the (::OUncil alid no 

a.ceord-ng to poftical supp r amongst he elentorate.2B 

[47'] In ord_e ta understand the fmpm~t of Cloete.J's finding , itis n•ecessary to have regard 

ta the context w(thin wh-ch the fin.ding was made. Cloete J _ e-xp ained; 

1 
. ~ I do r'lo be ieve · hat it can be argued that a I ough the National Party 

0,nd De:mocra, i Party have the same number of reprasenfaUvea and 

a:re then~foro equally reHe.ored jn the cot.m-cil, 'fai ness. d1ctates at 

because, the former may have a greater suppm ' amongst the electorate' 

1t sha !d have a .repre:senta, i\le 011 the exeuutive uomm ttee a d he 

Democra1 ic Party should not M rna be tha ~e ap.proa~h In the tvvo 

oases on whio1 rel , and which I p opose applying 1 has he effec in 

[he pre sent ma:tter that the ch o · oe o•f system of p roporttona 

representation given o he firs · respondenL ~ he looal Government 

Transition Ac ts pparen , 1,0 te-af Bu appfioat on of -the natlonal 

le9is atic,m cannot leg1timate y produce a esuJ n conflfo with he 
C onstJtuUo n.' 

1$ -. 999 (6) BCLR 657 (W} 

Y S11pra1 a1 '6'62_ 
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[48], Cloefo. J's reliance on 1 and the pr nc·pte ex lained Ill bo N~sionate Party in di 

OosrKaap en 'n At der v Port EJlzabelh Oorgangsraad en Andsre?9 and Crowther 

en Andere v Plaas/Ike Oorgangsra.ad vir Betlef1em en Anda.r.e.30 confirms ha In e 

system based on prop-ortiona rep esentaticn; lie :majority vote is o the be-all an 

d-all Qf determm.1ng the composition of the xecuUve committee af s mun•icip·al 

oounci . I doe no:, In my v1ew1 by implication or otherN,fse, support a vi w tha he 

•political ppo among he electorate''' i5 re.nd~red irrelevan . 

[49 . T e Constitu.tiont1! Court reaffirm d tha one- of the objects ~na purposes of local 

government is 'the developrnen and promo ion of demccrac . This involves, th~ 
Con Ulutiona Court expl'a ned, ensuring ffia e wlli of he majority prevails and also 

hat he v1ews of the mi mity are considered, 1 The, Cons.titut,onal Court stated that. 

the purpose of s i 60 8) of the Const1tut on is to ensure that minority panre can 

participate meaningfully ,n the delibenat1ve. pmC'es O'f, -amongst oth~rs, mtmic1pal 

ccuncHs.n 

[50] rr Masondo, Sachs J explained that~ 

1Tihe r:equirsrneo(· of fair represenlat on 0mphasrses 1hat he Const hJ 1011 

does not nv sage a mathematical form of t1e.mocracy1 where the 

Winn r-.akes-aJI -nfil the n,ext vate~oounting exerc se oc·cur.s. Rather1 ·r 
co1 , · mpJa(es a plural st,c den,ocra·cv where c:ont1nuous respect given 

o the rght of all ta be heard and have herr vtews 

consTd ed, The dialogic n~ ore of dellberative democracy has ts ro s. 

both in intematio·nal democraHc practice and ind1ganaus A rican 

ad tlon Jt was through d alogue .and e.nsible accQmmodaUon 9 an 

nc usiVie and pr:incipJes b .sis. that the ConstJ.futton itself emerged. I 

would aocordrngly be perverse .construe its terms n a way tha· bel'ed 

" 998 2) BCLR 4 (SE, at I 45G~ 146E. 

l19~0 J l All SA 2 0 {O) .23,8g-h. 

, Masondo, s tpra, al p~ua [17 , 
3

L Masondo, supra, a para [18] 
3 Masnndo. supra, ~t -para f42] 
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Oi m nimlsed the rrnportimce of the very ,cJusive process that , ed o hs 

adop0H,on 1 and susta ns its legitimacy. 

[51} O'Regan Ji In turn, sta eci 1hat, · 

1Unlike he structur-es of nationa .and prov ncfal government. section 151 

of he Gonstitut 011 prov des that he ,executV.e and leg-slat111a authority 

of munictpalides ts ves, efJ in s mur:i"ci.pal couno 1-The Gbjects of ocaJ 

government1 too1 are dlfferent to 1hose. o national and pro'llincie 

:gov:emmen · arid are narmwJy focussed en oral commuhi ies the1r 

·cievelopmen , env, ronment and he quality of ife of thlir inhabitants.' 

[52] GjRegan .J conUnued ta explain that local govemmen is ,. noomed WI· h the 

provi ron of services to membefs of rs communn~. :and in a var ety of ways., seeks 

to en.sure that ,he. oiti-zens affec eel by the deuisiO s of· he local council will bf;! those 

\ivho ma e the dsci·sio . s,.:".iti 

[53) The lean,ed Judge reiterated that in the spl,-ere o' lccel government s 60 6) of he 
Constitution se Nes he purpose o ensu rl n g ha Where detbe a [ve decisions are. 

rnaae by oommi, tees of ounc1 to em c-,se he execuUve emd · egrs .a Jve. autho i y o 

tile oouncll, the del bera ia , pret?edtn_g he deois1on-making i wolves he fair 
representation of rHffere parties and d"tferen:_ nterests. 

f54J A undameri,al prer.eq l · lte of modem d-enmoraf;y ls that all clttz-ens have an equar 

ng·h to oh ose he government. in GBSU, loca g¢vemmeht, n a compeaUv e[,ectron, 

· Masondo, supr , at para 53] 

!! Masondo, s 1pta. It par.a-s [541 and [:65 . 
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Tl e phrase 1b o ' m - - s, am ke determi tion through r,an om e1 ction ".l. or 

,o use an n,bj ct a a ca·w1t I n ·eterm n1 g a qu Uon chance.~ 

[55] n nt res Ing .rtic'le ti~ ed 'E] ction~b . lo s a Judi 1all Select on e•chanism ',31 

many ns1'ance o soc _ ion-maki g 

by means o an , lee · n-by o.' in c , em orary We tem soc ·e _. H infcirms 

read r chci · o poffcal r ipre en -, ves b ot 

o ins iluhon f a cent h s· ory whic , 1s _ o difficul, ,of 

com rehen 10n $ 'lh · of eledmg , iC I y lo , e ha e 1aurs lves no 

xpe - ce of · - WQ ng, a uch a . ys, m· any proposal to introduce 

· noW wm.1.d appear 0 lu c ,ou · a equ·r,es some f o ror to 

b ieve t ever did prevai I n c• "Ii d community ' 

[56 W ,en numbe cand , a p . 'I pa · ,1es1 ilY• . for e sam pos1 ·on o t 

ob in ,ex ct arne nu , r o · vald 110 e· dra ng lots eem Lne o ly {air and 

is ... nsib e wa o cJefermjne rep1 ss icn Th quea i n hat oeeds :o b -, 

et rmined n ca u · ewe -·r, - r th lo tlon of sea' on I e 

comm tee m rnunirf pa ~ , wh -r t1·n1n3 - an equ lity of I e s , rp use but an 

1 eq llty o,f votes o · ,ame I ui eolons 

BOB u 

rs11 uch ca b . id ford ermina jQ b 110 11 se O a t,e. fn ca u. ow VeT, the 

is ue ,i o be consjdered n 1:f re.um - , ces here _ pr rtbed sys fa 

deterrmnmg seat on e e ecu ive ccmm· le an he ass o. propo · jo a~ 

re ,es - i,taticn, ads ·ai a · ·. 1 Jtt,c g 'th parti s comp mg for a ea1 are rm n, 

I· ·esp els eg11 I In tne am e' t ,of he er n n , c.ttJal a nx art1e oul be 

o ·, nsiu red h~ 1n I espec al ' h a was no d" llngu · h ng fae or nd f 

. AcceH· ,d 2 O'c a r 2023 

;a;" ,erriam.-w, bs e ,cc;im .i anaryJI l cce sec on 2 Oc ob r'2023. 

& Ub rl ' 66 - 207, 16-. 

ad m. ,J W. b 10 Ath ris de · 933 .. raft ren b Bun ·ng, up1a. 
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bot parties obtained tha exac sam.e numbers e · valid v.otes 1n tha ele:dion. which 

res.ul·led ir, them being awarded the sall'l,B number of sea s on the council, which 

ultimatEdy r-esul .ed 1n the Ue as far as represen· .·a:t·.011 on , he e~ecurve comm·nee is 

eoncemed . 

{5B] Can il e said, in the ciroumsJances where p~rtiecs are ncl 'n all' respects equa~ tl.ut 

there ls an equal y o . .surp uses, ha appointment by lo ·values and resp,ects ewry 

adult oitizen's (g:ht .o vote tn elections and ensures that members in a munic·pel 

council part cipa1e in its proceedings and those c · •its. com·m,ttees in a manner tha -

aUows. parties and interests reflected wiUiin the Councll i - be falrly represen ed. Jt 

cannot be ernphas sed enough tha the question i:fnly arises beoous-e there Is an 

e.quality 01 surpluses bu inequality In votes ,obta 11ed in th~ e·leoUon. 

[561] In the, abs,enca o • a.r,y expJar,atiorr by the respondent as ta he at1onal and lag caJ 

,, a.sis tor the pmvisio:11 1 he rourt has oo op ion buL to play de n s adv,ocare: ·n an 

atlemp lo determine wheU1er i.=l rational reason um;l,erpins t,e statutory provis.ioon. ,I 

thus oonsldered a few questlons: CT) 'Does·the d1sregard ng of fractions as provided 

for in s 2 1 (a) inevi-tabJy lead . o the cone:!Usion that the de '.ermina.rJ n of seats Gn 

the exooufive c.omm'tt e i~ orny about partfoipa ion by co\JnaUlrirs- and .:hat the 

difference n eiectoraJ sLJpport 110 ang,e matters: Cl Does it matter which minority 

pat1y gets to,parlrci~ ·e in he eHbeiat1ve pm,cesses n 1he executive commil:fee of 

a municipal c;ouncH? 

fGCJ I am of · he vJew that i would be. · rong .o nd tha t · e dlsrag~rd'ing of ractl□n$ s 

provia.ed for in .s 42(1) a iney · ao,v Jeads to tbe conclusion u, -t 1he e erm1nat on of 

· eats ·on the executive committee 1s .only about participation by councmars: and hat 

·he cf1fferenoo ! eJecto.ral .supp.art r10 i,onger ma ters. t has been indicaed above 

1hat the electora · process p ovjded for In the Munic par Structures Acf1 amidst 

pro idlng for propo.rtional r.epresenlaeon. valLies ·every vote cast. o It was, Hkevlse, 

md1eated lhat everi where formulae prnvl · ed or frac io· s to be dis eg;1rdeid when 

seats er~ a.lloc.1a1te , i , th~ surplt.1$ of :rw~ er more parties ls eq,ua , he seat must be 

awarded to the arty tha r~ce[Ved -11 e h-ghest number of valid vores T ti, have regard 

~ 
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to the number of valtd votes obl~ned by a political party as a mechanlsm to 

overcome what seems to be a tie, does not mliltate against the-scheme of the Act 

(61) If one considers that the issue in casu arose because the Act provides for 

proportional representation of minority parties Jn the executive committee, the next 

question to be asked is whether It matters which minority party Is repJeseoted on the 

executive committee. lt is- thii, context. that distinguishes the current matter from 

Democrati,:;,Parly and O(hers v Brakpan Transitional Local Counc,1 and Others, .ind 

the cases referred to 111erein. We.are not cohcerAed wtth the question of whether the 

minority vofce will be heard, but wttti lhe question of which minority volae will be 

heard. As stated above. if all factors and variables were equal, the only logical 

manner to res·otve a lie would be through the lot, Wtiere all varfables are, however, 

not equal, there is, strictly speaking, no tie. In these circumstances, the dfsregardfng 

of ttie number of valid votes cast, amounts to disregarding the value of votes and 
the right to-vote. 

[621 If regard Is had to the function and powers oT the exeeutive committee one can 

understand the desire of all political parties to have their voice heard duril)g the 

deliberations. even though their partioipatfon might not nave a practical effect as far 

as voting is concerned, Where the fssue ls not whether a minority voice will be heard, 

but which m1nority voic;e will be heard, I am of the view that regard must be had lo 

the electoral voice before resorting to the fol. In these cfrcumstances, fair 

representation will be oonsfstent With democr~wy if the number of valid votes 
obtained acts as a lie-breaker 

f63] Since its 2021-amendment, the Municipal Structures Act does not provide for the 

establishment of an executfve committee through an election process. The Act now 

provides that If the council establishes an executive committee, it must detem1lne a 

number of CQUncilfors necessary for effective &nd efficfent government, in 

accordance wlth a prescribed maximum quota, Sectlon 43(2) then pr1;1scrlbes how 

lha ,award of eeats 011 lhe exe1.:uuve cornmittee to pollticat parties or 1nterests musi 

be determined. Thus, no suosequent election amongsl counc;illors can be said to 

replace, substitute, or supersede the electoral vote, 

21 
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[64] It ls a principle of constitutional law that natfonal legislation should not produce a 

result that is In conflicl wfth the requirements of the Constitution, Democratic 

prinoipl~s underpin the system of proportional representatien. Effective and efficie.nt 

governance and service delivery will not be prejudiced if the vafld number of vetes 

obtained by polilic&l parties is considered when a'n equality of ~urpfuses arises, 

before resorfin9 to the lot. If regard is had to the functions and powers of a municipal 

councll's executive committea, ltis evidenlthatthe executive comm~tee, other than 

for instance, a mayoral committee, is concerned with deliberative processes and s 

160(8) Of the Constitution appnes. 

{65] I agree with counsel for the applicant that any order ofinvafid1ty be susp-ended fora 

period to enable !he respondent to adi:Jress the Issue. I am, however, of the view 

that the process for amending legislation I~ a cumbersome process and that 18 

months is a more realistic period. 

Costs 

[66J In adherence to the B}owatch principle, I am of the View th~t costs $hould follow 

success, even though the respondent did not oppose the applicatlon. 

ORDER 

In the result. the following 6tder is granted: 

1. Section 43(2}(c) Of the Local Government Munlcfpal Strucfltres Acl 117 of 1998 1s 
• declared inconsistent wlttl sections 19{3) and 160(8) of the Constitutton, and ,nvalfd, 

2. The order of invalldity is suspended fer a period of 18 months from the date of this order 
' 3 The aforementioned orders, in so far as they declare provisions of an Act of Parliament 

invalid, are referred to the Constitutional Court for confirmation in terms of section 

172(2)(a) of the Constitution, 4 996, and the Registrar of thli, Co.urt is directed lo comply 
with Rule 16/ 1) of the R11fes of the C.,netilutioi n•I Cm.m in !his regard 

4. The respondent is to P<lY 1he appllcanl's costs, inclusive of the costs of two counsel 
where so employed. 
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