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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

  

                                                                                    CASE NO:CCT 27/17 

In the matter between: 
 
BONGINKOSI GIFT KHANYILE    APPLICANT 
 
And 
 
THE STATE       RESPONDENT 

 

RESPONDENT’S WRITTEN SUBMISSIONS 

 

INTRODUCTION 

1 The Respondent hereby files its written submissions pursuant to the  
directive dated 10th February 2017. 

2 The Applicant has formulated its constitutional and/or issues of 
national importance into four categories namely, 

2.1 The magistrate wrongly interpreted section 60(4) (a)-(f) of 
the Criminal Procedure Act 51 of 1977 (“the CPA”). 

2.2 The magistrate placed undue emphasis on the alleged past 
conduct of the Applicant, particularly the criticism that he 
breached the warning conditions imposed on 5 February 
2016, when applying the law to the facts. 

2.3 There was no enquiry held as to whether the gatherings that 
the Applicant attended complied with the provision of the 
Regulations of Gatherings Act 205 of 1993 (“Gatherings Act”). 

2.4 The Applicant’s rights to a fair trial were violated by the 
failure to conduct an inquiry in terms of section 72(4) of the 
CPA. 
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3 I will deal with the merits of each ground sequentially. At the outset, 
the Respondent submits that these grounds do not raise any 
constitutional issue nor is it an issue of national importance.  

4 Before I embark on the legal submissions of the matter, it is prudent 
that the following legal position be elaborated upon since it is central 
to all the issues raised in this application. 

 

INTEREST OF JUSTICE  

5 This honourable court in S v Dlamini, defined the interpretation of 
the term “interest of justice” and how it is to be applied. It held as 
follows,  

“That must also be the sense in which 'the interests of justice' 
concept is used in ss (4). That subsection actually forms part 
of a functional unit with ss (9) and (10). Between them they 
provide the heart of the evaluation process in a bail 
application, ss (9) being predominant. If it is read first and 
'the interests of justice' bears the same narrow meaning akin 
to 'the interests of society' (or the interests of justice minus 
the interests of the accused), the interpretation of the three 
subsections falls neatly into place. The opening words of ss (9) 
('in considering the question in ss (4)') refer to the question 
whether bail should be refused. That question, so the 
presiding officer is told, is to be answered by weighing up the 
societal interests listed in ss (4) and detailed in ss (5) to (8A) 
against the personal interests adverted to in ss (9). And 
whatever the parties may contend, ss (10) obliges the 
presiding officer to ultimately assume responsibility for that 
evaluation” 

S v Dlamini And Others 1999 (2) SACR 51 (CC) at paragraph 
48 

 

6 The correct approach to a bail appeal was set out in S v Barber 
whereby the court held that while an appeal court may have a 
different view, it should not substitute its own view for that of the 
magistrate because that would be an unfair interference with the 
magistrate’s exercise of its discretion. The real question is whether it 
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can be said that the magistrate had the discretion to grant bail but 
exercised that discretion wrongly. 

State v Barber 1979 (4) Sa 218 (D) at 220E-H 

 

7 Section 36 of the Constitution of the Republic of South Africa 108 of 
1996 (“the Constitution”) defines the parameters in which the rights 
contained in the Bill of Rights are limited.  

 

8 THE CORRECT APPROACH TO BAIL  

This honourable court has also settled the law on balancing the 
approach to bail against the constitutional rights of an accused as 
follows: 

“Section 35(1)(f) presupposes a deprivation of freedom - by 
arrest - that is constitutional. This deprivation is for the 
limited purpose of ensuring that the arrestee is duly and fairly 
tried. But s 35(1)(f) neither expressly nor impliedly requires 
that in considering whether the interests of justice permit the 
release of that detainee pending trial, only trial-related 
factors are to be taken into account. The broad policy 
considerations contemplated by the 'interests of justice' test, 
in that context, can legitimately include the risk that the 
detainee will endanger a particular individual or the public at 
large. Less obviously, but nonetheless constitutionally 
acceptable, a risk that the detainee will commit a fairly 
serious offence can be taken into account. The important 
proviso throughout is that there has to be a likelihood, ie a 
probability, that such risk will materialise. A possibility or 
suspicion will not suffice. At the same time, a finding that 
there is indeed such a likelihood is no more than a factor, to 
be weighed with all others, in deciding what the interests of 
justice are. That is not constitutionally offensive. Nor does it 
resemble detention without trial, the reprehensible institution 
really targeted when one speaks of preventive detention. 
Absent a proper basis for the original arrest, it will be set 
aside. But if there was a proper cause, one cannot justify 
release solely on the absence of trial-related grounds” 
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S v Dlamini And Others 1999 (2) SACR 51 (CC) at 
paragraph 53 

 

9 CONSTITUTIONAL ISSUE 

An issue of a constitutional nature is confined to the rights as set out 
in the Bill of Rights. The four grounds which the Applicant raises in 
this matter, is devoid of any constitutional merit. Instead, he raises 
issues of a procedural nature and of judicial discretion. The high 
watermark of their complaint is related solely to the application of 
the facts of this matter to the law, which is completely isolated and 
independent from the constitutional imperatives set out in the Bill of 
Rights.  

 

10 Ultimately, the correct test for a leave to appeal application were 
appositely set out in S v Shaik, wherein this honourable court stated 
as follows,  

“Leave to appeal will be granted if an applicant raises a 
constitutional matter or an issue connected with a decision 
on a constitutional matter and if it is in the interests of justice 
to grant leave to appeal. Whether  it is in the interests of 
justice for an application for leave to appeal to be granted 
depends on a careful and balanced weighing-up of all 
relevant factors, including the importance of the 
constitutional issues and the prospects of success. With 
regard to the prospects of success, the court must have 
regard to and make an evaluation of the evidence which 
is before it” 

S v Shaik And Others 2008 (1) SACR 1 (CC) at paragraph 15 

 

11 I now turn to deal with the specific issues relied upon by the 
Applicant. 
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(1) THE INCORRECT INTERPRETATION OF S 60 (4) (a)-(f) of THE CPA 

12 It is respectfully submitted that the provisions of this section are clear 
in that it requires any one of the five grounds listed in this subsection 
to be satisfied, in order for the refusal of bail to be appropriate in the 
interests of justice. The magistrate in this regard found the presence 
of four grounds present to justify her refusal of bail to the Applicant.  

Sections 60 (4) (a),(c),(d) and (e) of the CPA 

Exhibit FA 7  Pages 165 – 168  

 

13 Section 60(4) needs no further interpretation as it is clear and 
unambiguous in content. 

14 The salient factors that the magistrate relied upon were as follows:- 

14.1 The Applicant has a violent disposition in that he attacked the 
police with a slingshot and also threw stones at the police. 

14.2 The Applicant uttered “Moer them” with reference to the 
police. 

14.3 The charges the Applicant faces in this matter are identical to 
the charges he faces in the pending case. In particular, counts 
4 and 6 herein are identical to the charges in his pending 
case. 

14.4 The Applicant has committed a schedule one offence in this 
matter whilst being released on warning for a pending charge 
involving a schedule one offence. 

 

15 It is respectfully submitted that the magistrate correctly interpreted 
the provisions of section 60(4), since she also took into account the 
provisions of section 60(5), (7) (8) and (9) of the CPA.  

 

16 The competing interests of the Applicant’s rights to liberty were 
correctly balanced against these provisions justifying the continued 
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detention of the Applicant. This balancing exercise undertaken by the 
magistrate fully satisfies the requirement of it being in the interests 
of justice to do so.   

17 It is submitted that the interests of justice enquiry stretches further 
than the Applicant’s contention that the principle focus is on his 
attendance of his trial and that he would not interfere with the 
investigation of the case. 

18 In this regard, the magistrate also found that the Applicant facilitated 
the disposal of his cellphone and the inciteful t-shirt that he wore. 
These items were already removed from his residence when the 
investigating officer arrived at his room. See page 165 of exhibit FA 7. 

19 In respect of his bail application on new facts, same was refused by 
the magistrate. The Applicant advanced three grounds herein in that 
a) the tertiary institutions were closed and the fees must fall 
campaign have changed their tactics b) the Applicant has three 
children and he wanted to spend time with them c) the investigations 
were complete. 

20 The magistrate correctly refused this bail application on new facts 
arguing that it did not raise any new facts as contemplated in law. 
She relied upon the authority of S v Peterson, wherein the facts must 
indeed be new and not a reshuffling of old evidence. A court is also 
entitled to take into account all the facts placed before it in the 
previous application for bail. The magistrate correctly took all these 
factors into account and correctly rejected the application. The 
magistrate cannot be faulted in its finding. 

S v Peterson 2008 (2) SACR 355 (C) at paragraphs 57 and 58 

21 On the basis of the above conclusions reached by the magistrate, it is 
submitted that she has exercised her discretion judicially and has 
taken all the relevant circumstances into account when adjudicating 
upon the issue at hand. 

S v Stanfield 1997 (1) SACR 221 (C) at 226 c-d 

22 In light of the prevailing authorities and the two judgments of the 
lower courts (ie. The High Court and the Supreme Court of Appeals) 
refusing the Applicant bail, it is an insurmountable task for him to 
persuade this court that there was a misdirection of the facts. Had 
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there been so, then surely the court a quo would have intervened. 
The Applicant has failed to demonstrate any misdirection’s of law or 
fact in this matter. 

National Coalition For Gay And Lesbian Equality And Others 
v Minister Of Home Affairs and Others 2000 (2) SA 1 (CC) at 
paragraph 11 

 

23 Accordingly, it is submitted that there is no constitutional issue raised 
herein nor is there a matter of national importance that warrants 
interference by this honourable court. It is respectfully submitted 
that the magistrate did not err on this issue. 

 

(2) THE PLACING OF UNDUE EMPHASIS ON THE PAST CONDUCT OF 
THE APPLICANT PARTICULARLY HIS BREACH OF HIS WARNING 
CONDITIONS 

 

24 The contention by the Applicant in this regard is that the court a quo 
placed undue weight on the fact that the Applicant was released on 
warning subject to conditions, for an offence dated 5 February 2016. 
In respect of this warning, he argues that it is not decisive of his 
future conduct. 

 

25 I submit, with respect, that such view is wholly untenable. Firstly, this 
issue is devoid of any constitutional violation of his rights.  

 

26 In respect of his pending case of 5 February 2016, the Applicant was 
released on warning and subjected to the conditions that (i) He 
should not gather unlawfully; (ii) He should refrain from intimidating 
or inciting any person to participate in any unlawful gathering (iii) 
Not to intimidate any member of staff or security at university (iv) 
Not to obstruct any police or security personnel in the performance 
of their duties. See exhibit KLS 1. 
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27 The unlawfulness of the gatherings was never challenged by the 
Applicant at the initial bail application which was refused on 17 
October 2016. 

 

28 Upon a perusal of the charge sheet and the evidence for the events 
of 27 September 2016, the Applicant has directly and deliberately 
breached these previous conditions imposed upon him. He has once 
again participated in unlawful gatherings, intimidated security 
personnel and also assaulted the police. 

29 The magistrate also commented on the issue of the Applicant 
breaching his previous warning conditions as follows,  

“A video was handed in where the accused made a public 
media statement where he said he was proud of the 
colleagues for burning down the universities, and warned 
that if the university and government involved the police they 
would be prepared to do anything, including burning” 

Exhibit FA 7  Page 149  Lines 8 to 12 

29.1 The magistrate also recorded that, 

“There is a clear indication of a crowd throwing stones 
at the police, and the applicant is seen with a 
slingshot, slinging several stones towards the police, 
and then subsequently the stun grenade is released 
and the applicant is arrested” 

Exhibit FA 7  Page 119  Lines 7 to 10  

30 The magistrate has correctly made these factual findings from the 
video footages, which footages were never placed at issue by the 
Applicant at the time of the bail application. Thus it is abundantly 
clear that the Applicant has clearly breached all four of his previous 
warning conditions. 

31 A further relevant finding against the Applicant is that he was 
expelled from Mangosuthu Technikon for a period of three years for 
participating in illegal gatherings and protesting. Same is marked as 
exhibit KLS 8. This suspension was never disputed by the Applicant. 
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32 A further charge of trespassing is alleged against the Applicant in that 
he also trespassed a student accommodation residence and allegedly 
assaulted the security personnel. 

33 A disconcerting feature of the Applicant’s conduct is that in the 
fourth video footage that appears alongside exhibits H,P and R on the 
compact disc, it contains his comments of his future conduct if he 
were to be released on bail. It denotes the blatant disregard for the 
rule of law. 

34 Thus, it is transparent that the magistrate’s finding that the Applicant 
has breached his warning conditions are unassailable and based on 
cogent evidence and sound reasoning.  

35 It is ultimately submitted that upon a viewing of the video footages 
(H, P and R) specifically exhibit R, at time period 33:00 until 39:00, 
this honourable court will be fully appraised of the Applicant’s breach 
of the warning conditions imposed in his pending matter . 

36 It is respectfully submitted that the Applicant has not established a 
violation of any constitutional right nor is it a matter of national 
importance. 

 

(3) THE ABSENCE OF AN ENQUIRY INTO THE LAWFULNESS OF THE 
GATHERINGS IN TERMS OF THE REGULATIONS OF GATHERINGS ACT 
205 OF 1993 

 

37 The crux of the Applicant’s complaint herein is that the gatherings 
which the Applicant attended were not unlawful in that it never 
complied with the statute. 

38 It is respectfully submitted that the Applicant has adopted a 
strict/narrow approach to this issue, in light of these proceedings 
being a bail application and not a trial. All that is required is prima 
facie evidence by the Respondent. 

39 The Applicant is embarking on a trial by elaborating on the merits of 
the lawfulness of the gathering. With respect, an analysis of the 
charges and the evidentiary weight attached thereto, is purely for the 
reserve of the trial court. At this stage of the proceedings, all that is 
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required is for the Respondent to establish a prima facie case against 
the Applicant, which it accomplishes with ease. What the Applicant 
has done by analysing the evidence in detail, is to create a dress 
rehearsal for their argument at the hearing of the matter, if leave is 
granted (against which the Applicant argues that leave should not be 
granted). 

39.1 The investigating officer (Warrant Officer De Beer) and the 
eye witness Colonel Xulu, testified that the gatherings were 
unlawful. This fact was never challenged at the bail 
application in any manner whatsoever nor placed in dispute 
by him or his legal representative at the time. Accordingly, it 
was common cause that the protests were unlawful. The 
magistrate and the court a quo found this to be common 
cause, and rightfully so. In addition thereto, the Applicant 
and the protestors further had no permission to protest in 
the manner which they did. The video footages (exhibits P 
and R) displays in clear terms the repeated attempts by the 
police to disperse the crowd of protestors peacefully. 

39.2 The investigating officer also testified that there is direct 
evidence of witnesses “that saw the accused burning tyres, 
marching through the streets, intimidating other students to 
take part in the illegal protesting”.  (see page 9, lines 3 to 5 of 
the transcribed record).  

39.3 Colonol Xulu who attended the violent protests on 27 
September 2016 testified to the following effect, “when I 
attended the scene firstly I noticed the fire then I call all 
students aside to address them, also to precaution them to 
say the gathering that they were having its unlawful, that I 
brought to their attention, where Khanyile was part of those 
people as well”. (See page 113, lines 1 to 5 of the transcribed 
record). 

 

40 In respect of the lawfulness of the gatherings, the magistrate stated 
as follows, “It is correct that the applicant has an outstanding case in 
court 12, for which he was released on warning. In that case strict 
conditions were imposed on the applicant, but it clearly has not 
stopped the applicant from getting involved in protests again, and in 
fact becoming more violent and verbal in his actions” 
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Exhibit FA 7  Pages 166-167  

 

41 The magistrate further remarked that the Applicant “chose not to 
adhere to the conditions the court imposed. He chose to continue in 
the protest and illegal activities” 

Exhibit FA 7  Page 171  Line 24 

 

42 For the reasons set above, I submit that the factual and legal 
submissions points to the unassailable conclusion that the application 
for leave to appeal to this honourable court, should be dismissed. 

 

43 It is respectfully submitted that the magistrate did not err in finding 
that the gatherings were unlawful. Accordingly, no constitutional 
right of the applicant was violated. 

 

(4) THE FAILURE TO CONDUCT AN ENQUIRY IN TERMS OF S 72 (4) OF 
THE CPA 

44 The Applicant contends that the failure to hold an enquiry into an 
alleged breach of his warning conditions, constitutes a violation of his 
constitutional right to a fair trial. 

 

45 It is submitted with respect, that there was no violation of any right 
of the Applicant and he was in no way prejudiced by the failure to 
hold an enquiry in terms of s 72(4). 

 

46 Firstly, the magistrate who refused the Applicant bail, was not 
competent to hold this enquiry since the court which imposed the 
warning conditions was a different court. Accordingly, it was only the 
duty of the court which imposed the warning conditions to hold an 
enquiry into any alleged breach of its conditions it imposed. In this 
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regard, annexures KLS 1 and KLS 2 are evidence to the two separate 
charge sheets in two different courts. 

 

47 The Applicant has sought to conflate the enquiry in terms of section 
72 of the CPA, with that of factors to be taken into account for a 
subsequent bail application on further charges. These further charges 
(which are the present charges he faces in this matter) were directly 
related to the warning conditions imposed in his pending case which 
transpired during 5 February 2016.  

 

48 I submit there was no need for the magistrate to have concluded an 
enquiry in this regard. The magistrate had in her possession the 
charge sheet (exhibit KLS 1) which contained the conditions imposed 
on the Applicant in respect of his pending charge on 5 February 2016.    

 

49 It is submitted that the Applicant is conflating the breach of his 
warning conditions in respect of his pending case with the charges 
that arose out of the protest action dated 27 September 2016 (ie. 
This present matter).  

50 An inquiry into the breach of his warning conditions was never held 
in respect of his pending case. If such an inquiry was to have taken 
place and it were to be found that the Applicant breached his 
warning conditions, then the likely end result would have been that 
his release on warning would be cancelled and he will be 
incarcerated pending finalisation of the trial (in respect of his pending 
case) alternatively being fined or imprisoned. 

51 The fact that no inquiry was held favours the Applicant since he is 
still released on warning in his pending case. There is no prejudice to 
the Applicant in the absence of the holding of an inquiry in terms of 
Section 72 of the CPA. 

52 In the present matter, the Applicant was given an opportunity to 
explain his involvement in the present charges and more importantly 
explain his alleged breach of his warning conditions in his pending 
case. He has failed to accept this invitation that was afforded to him. 
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53 In his initial bail application, annexure FA 1, he conveniently and 
completely omits explaining his pending case for which he was 
released on warning. Further in his supplementary affidavit marked 
annexure FA 2, he once again fails to deal with the conditions related 
to his release on warning. 

54 In his bail application on new facts marked FA 8, he fails to deal with 
the breach of his warning conditions or make any reference to it. At 
the time he deposed to these three affidavits, he was fully aware of 
his release on warning and the conditions attached thereto. 

55 He was legally represented at all times and a pending case with 
identical charges to the present matter is a significant factor which he 
ought to have explained to the court hearing his bail application.  

56 Adopting a common sense approach, the Applicant had the duty to 
explain any violation of his conditions attached to his release and 
warning. The primary reason for this duty is attributed to the fact 
that the nature of the charges which he faced on 5 February 2016 
(for which he was released in warning) is identical to the present 
charges that he faces. At no stage in relation to the holding of an 
inquiry, where the Applicant’s constitutional rights in terms of 
Section 35 violated.  

 

CONCLUDING SUBMISSIONS 

57 The Applicant has not challenged the constitutionality of the 
legislation relevant for this appeal.  

 

58 The relevant bail provisions envisaged in the CPA have survived 
constitutional scrutiny by virtue of the extensive analysis in the 
decision of S v Dlamini and Others supra. Accordingly, the magistrate 
was alive to the constitutional rights of the Applicant and has in her 
judgment, relied upon the aforesaid decision in arriving at her 
decision. 

 

 



14 
 

14 

59 The issues raised by the Applicant primarily involve the application of 
the facts of this matter to the law, which are not constitutional in 
nature nor does it raise a matter of national importance. 

Section 167(3) of the Constitution 

 

60 The High Court and the Supreme Court of Appeal has refused to 
release the Applicant on bail. This is tantamount to a pronouncement 
that the Applicant does not have any prospects of success. In light of 
these issues falling outside the purview of section 167 (3) of the 
Constitution, then the Supreme Court of Appeals is the highest court 
on such issue.  

 

61  All the constitutional rights raised by the Applicant are subject to the 
limitation clause set out in Section 36 of the Constitution. In this 
regard, the court in S v Dlamini stated that the right to be released 
from detention was limited in terms of the section 36 of the 
Constitution. 

 

62  It is submitted that even upon applying the provisions of section 
36(1) of the Constitution to the rights raised herein (ie. Constitutional 
right to a fair trial inherent in section 35, section 17 of the 
Constitution, and other rights relied upon) such rights are limited to 
the extent that it is reasonable and justifiable to do so under these 
circumstances. 

63 In denying the Applicant bail, the magistrate relied on the following 
cogent reasons:- 

63.1 The Respondent had a strong case against the Applicant.  See 
exhibit FA 7 at page 164. 

63.2 The charges the Applicant faces are serious and the 
possibility existed that if he were to be convicted, he faces a 
possible term of imprisonment. See exhibit FA 7 at page 165. 

63.3 The Applicant has influence over concealing or destroying 
evidence since electronic equipment (which was necessary 
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for investigation purposes) had already been removed from 
his residence prior to the arrival of the police. See page 165 
of exhibit FA 7. 

63.4 The Applicant was expelled from Mangosuthtu Technikon for 
identical allegations. See exhibit FA 7 at page 167. 

63.5 The Applicant displayed “a blatant disregard for the law 
enforcement officer and has a clear disposition to incite 
violence” 

Exhibit FA 7  Page 167  Lines 14 to 15 

 

64 It is respectfully submitted that the Applicant does not raise any issue 
of a constitutional nature nor of general public importance. The fees 
must fall protests have subsided since the arrests of the transgressors 
therein and normality has prevailed at campuses countrywide. 

 

THE RELIEF SOUGHT 

65 In the event that this honourable finds that it has jurisdiction, then it 
is respectfully submitted that the matter be argued before this 
honourable court to determine if there was any violation of the 
Applicant’s constitutional rights.  

 

 

DATED AT DURBAN THIS 14TH DAY OF FEBRUARY 2017 

 

 

________________________________ 

KELVIN LLEWELLYN SINGH 

COUNSEL FOR THE RESPONDENT 


