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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 

On 1 March 2017, at 10h00, the Constitutional Court will hear an urgent application for 

leave to appeal against an order of the Supreme Court of Appeal.  It arises from an arrest 

related to the “Fees Must Fall” movement. 

 

The applicant, Mr Khanyile, was arrested on 4 February 2016 with 28 others.  He was 

charged with “convening or gathering without a notice, convening or attending an illegal 

gathering or demonstration, interference with police duties in an illegal gathering and 

trespassing” (first arrest).  The applicant was released on warning on certain conditions 

on 5 February 2016.  He was arrested again following a protest that took place on 

27 September 2016 (second arrest). 

 

The applicant applied for bail in the Magistrate’s Court in Durban.  The Court refused 

bail.  On 6 October 2016, the applicant again applied for bail, this time on new facts.  

This application was also refused.  The applicant appealed to the High Court.  That Court 

dismissed the appeal.  It held that the release of the applicant on bail was likely to 

impinge upon the proper functioning of the criminal justice system. 

 

The applicant then lodged an application for special leave to appeal to the Supreme Court 

of Appeal.  On 12 January 2017, the Supreme Court of Appeal issued directions which 

(1) enquired if the parties had given serious consideration to settling the matter without 

the Court’s intervention having regard to the seemingly common cause facts that the 

applicant is not a flight risk, that the investigations have been completed and the matter is 

ready for trial and, (2), required the parties to file a record of the lower Court’s 

proceedings as well as heads of argument, and, (3), stipulated that the matter was to be 



 

 

heard on 27 January 2017.  However, on 17 January 2017, the Supreme Court of Appeal 

issued an order dismissing the application for special leave to appeal. 

 

In his application to this Court, the applicant argues that there are four constitutional 

issues and arguable points of law of general public importance that warrant the attention 

of this Court.  First, he argues that the correct interpretation of section 60(4)(a)-(f) of the 

Criminal Procedure Act (CPA) is a constitutional issue and, therefore, engages the 

jurisdiction of this Court.  He contends that the magistrate wrongly interpreted the 

section.  He submits that a correct interpretation of the section, read together with section 

35(1)(f) of the Constitution, follows a two-stage approach.  The first stage is a factual 

inquiry regarding the presence of the factors listed in section 60(4)(a)-(f).  The second 

stage inquires whether it is in the interests of justice to deny bail.  The complaint is that 

here the magistrate did not engage in the first enquiry of establishing the existence of the 

itemised factors.  Second, when applying the law to the facts before her, the Magistrate 

placed undue emphasis on the alleged past conduct of the applicant, particularly the 

criticism that he breached the warning conditions of 5 February 2016.  Third, there was 

no inquiry at all into whether or not the gatherings attended by the applicant complied 

with the provisions of the Regulation of Gatherings Act 205 of 1993.  Fourth, in response 

to the Magistrate’s findings that he had breached the conditions of his previous release on 

warning, the applicant argues that his rights to a fair trial were violated by a failure to 

conduct an inquiry, mandated by section 72(4) of the CPA, into whether he had breached 

the warning conditions. 

 

The respondent argues that the four grounds which the applicant raises in this matter are 

devoid of any constitutional merit and that the issues raised by the applicant are merely 

procedural and about the exercise of judicial discretion.  Furthermore, the respondent 

argues that it is not in the interests of justice to grant leave to appeal.  In response to the 

first issue raised by the applicant, the respondent submits that the magistrate correctly 

interpreted the provisions of section 60(4) and the competing interests in bail applications 

and, accordingly, the magistrate properly exercised her judicial discretion.  On the second 

issue, the respondent argues that the magistrate did not place undue emphasis on the 

applicant’s past conduct and violation of his warning conditions.  Regarding the third 

issue, the respondent submits that the evidence presented at the bail hearing that there 

were illegal activities (such as the burning of tyres) led to the unassailable conclusion that 

the gatherings were unlawful and no inquiry ought to have been made in terms of the 

Regulation of Gatherings Act.  Lastly, the respondent submits that there was no violation 

of any right of the applicant and he was in no way prejudiced by the failure to hold an 

enquiry in terms of section 72(4). 


