
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case No.:________ 

In the matter between:  

 

BONGINKOSI GIFT KHANYILE Applicant 

  

And  

  

THE STATE Respondent 

 

 

FOUNDING AFFIDAVIT 

 

I, the undersigned,  

BONGINKOSI GIFT KHANYILE, 

Hereby state under oath that:  

1. I am an adult male and am a student at the Durban University of Technology. I 

am also a member of the Economic Freedom Fighters Student Command. 

Specifically, I am the chairperson of the Durban University of Technology 

branch of the Economic Freedom Fighters Student Command. The EFF 

Student Command is the student wing of the Economic Freedom Fighters, 

which is a registered political party and represented in the National Assembly. 

The EFF supports this application as evidenced by the confirmatory affidavit of 

the President and Commander in Chief of the EFF, Mr Julius Malema, attached 

hereto.   

2. The allegations contained in this affidavit are true and correct. They also fall 

within my knowledge and personal belief unless the converse appears from the 

context.  
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3. I am the applicant in this matter. Where I make submissions of a legal nature, I 

do so on the advice of my legal representatives. 

4. The respondent is the State, represented by the National Director of Public 

Prosecutions. Service to the respondent shall be made at Director of Public 

Prosecution, J Southern Life Building, 88 Joe Slovo Street, Durban, 4001 and 

Waterfall Centre, 3rd Floor, Cnr Aliwal and St. Andrews Str, Bloemfontein, 9301. 

MATERIAL FACTS 

5.  The background to this matter can be traced to 2015 and the beginning of 

2016, when the students throughout the country, including at my university, 

engaged in class boycotts under the banner of #FeesMustFall. This is a 

campaign, with multi-faceted short term and long term goals. The ultimate goals 

are to compel the government to provide free education for all, to provide a 

decolonized curriculum and to provide quality education for all.  

6. The demand for free education has its origins in the Freedom Charter, which 

states, among others:  

“THE DOORS OF LEARNING AND OF CULTURE SHALL BE 

OPENED!  

“The government shall discover, develop and encourage national talent 

for the enhancement of our cultural life;  

All the cultural treasures of mankind, shall be open to all, by free 

exchange of books, ideas and contact with other lands;  

The aim of education shall be to teach the youth to love their people 

and their culture, to honour human brotherhood, liberty and peace;  

Education shall be free, compulsory, universal and equal for all 

children;  
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Higher education and technical training shall be opened to all by 

means of state allowances and scholarships awarded on the basis of 

merit; 

Adult illiteracy shall be ended by a mass state education plan.” 

7. It is the belief of the #FeesMustFall movement that the government is under an 

obligation to provide for free education. The demand for free education is also 

provided for in the Constitution. Particularly, section 29(1) provides: 

“Education 29.  

(1) Everyone has the right—  

(a) to a basic education, including adult basic education; and  

(b) to further education, which the state, through reasonable measures, 

must make progressively available and accessible.” 

8. It is so that the Constitution does not expressly state that there must be free 

education at any level. However, the state is under an obligation – through 

reasonable measures – to make further education progressively available. It is 

our conviction that the State has failed in its obligation in this regard. 

Thousands of black students coming from poor backgrounds are unable to 

access tertiary education. The government’s financial support system is simply 

not coping with the demand for access to education. 

 

9. It is our belief that the only way in which the entire system of tertiary education 

can be overhauled to serve the interests of all South Africans is to make it free. 

At the same time, education must be decolonized in order to serve black people 

who constitute the majority of the population in this country. Regrettably, the 

manner in which the government has responded to the Fees Must Fall 
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movement has been repression and police action. This has resulted in a 

number of leaders of the movement being arrested and in my case, being 

selectively prosecuted.  

10. In February 2016 there was a boycott of classes across the country in support 

of the demands mentioned above. This included my own university. On 4 

February 2016, I was arrested, and charged with convening or gathering 

without a notice, convening or attending illegal gathering or demonstration, 

interference with police duties in an illegal gathering and trespassing together 

with 28 others. This case is currently on the roll in the Durban Magistrate’s 

Court under case no.: 32/2/2016. 

11. It is alleged that I called all the staff, the cleaners of the University together to 

participate in an illegal gathering regarding the fees for the cleaners. I deny this. 

12. We had our first appearance on 5 February 2016 and we were released on 

warning, on certain conditions, which I deal with below.  

13. The State’s case against me is that because of the charges I face in this matter, 

I have breached the aforementioned conditions. I am advised that in terms of 

the Criminal Procedure Act, 51 of 1977 (‘ hereinafter referred to as the CPA’), it 

is the duty of the court that imposed the warning conditions to hold an inquiry 

into the alleged breach and to make a finding in that respect.  

14. I must highlight to this court that to date, the court that imposed the warning 

conditions has not held any inquiry in terms of the CPA or anything akin 

thereto. Therefore, as things stand there is not a legitimate finding by a 

competent court that I breached the warning conditions imposed upon me in 

February 2016. This is a breach of section 72 of the CPA and my rights to a fair 

trial in terms of section 35 of the Constitution.  

15. I deny that I have breached my warning conditions. I have never understood 

the intention of the court, in imposing the conditions, to be to restrict me from 

participating in any gathering at all, whether lawful or otherwise. The State has 
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never proven that the gatherings I attended were unlawful in any manner 

whatsoever. If it were so, the condition itself would be unlawful anyway as it 

would impinge upon my constitutional right to peacefully protest and assemble 

as contemplated in section 17 of the Constitution.   

16. As I show below, the protests I participated in were not unlawful. The State has 

led no evidence to show any unlawfulness surrounding the protests. 

Accordingly, the finding that I am in breach of my warning conditions is simply 

without merit.   

17. I have been to court several times. On the last occasion, being 7 December 

2016, the matter was supposed to proceed for trial but the State made an 

application for postponement, which was granted.  

18. It is worthy to mention that none of the postponements where occasioned by 

me. The State is not ready to have the matter taken on trial. Even as matters 

stand, the State is still not ready to run the case against. I therefore face the 

prospect of being in prison for the remainder of the year.  

19. I have never failed to appear in court when I was warned to do so, with the 

exception of 13 September 2016 due to ill-health. A warrant of arrest was 

issued against me and stayed as a result, however the court has since held an 

inquiry into my absence and has now cancelled the warrant of arrest. 

State case extremely weak  

20. I am accused of some eight offences that also took place in the context of the 

student protests during September of 2016. In particular, I am charged with: 

20.1 Possession of explosives; 

20.2 Hindering or obstructing traffic; 

20.3 Causing a nuisance; 

20.4 Convening or attending an illegal gathering or demonstration; 
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20.5 Incitement to commit public violence; 

20.6 Public violence;  

20.7 Assault on police; 

20.8 Public violence; and 

20.9  Possession of dangerous weapon.  

21. The case of the State is extremely weak. I point out to the following  to 

demonstrate how weak the case against me is.  

21.1 First, I am accused of contravening the Explosives Act 15 of 2003. While 

on the face of it the charge looks serious, upon close scrutiny, it is clear 

that the charge is baseless. The “explosive” as described in the charge 

sheet is “a vehicle tyre”. But the charge sheet does not explain in what 

specific manner the vehicle tyre has been construed to be an explosive. 

This is particularly so because under section 28(5)(a) of the Act, an 

explosive includes “any container, apparatus, instrument, incendiary 

device or any part thereof or article which contains any inflammable 

substance which has been adapted so that it can be used to cause an 

explosion or a fire”. The charge sheet makes no reference to any 

inflammable substance which has been adapted in order to cause an 

explosion. The mere possession of a tyre accordingly does not fit the 

description of an explosive as contained in the Explosives Act. As such, I 

am advised that the mere possession of a vehicle tyre does not make it 

an offence.    

21.2 Moreover, the charge sheet conflicts with the evidence that was led 

before the magistrate during the bail hearing. At the bail hearing Warrant 

Officer De Beer was asked to explain the possession of explosives. He 

stated: “Your Worship, the fuel or petrol that was in his possession can 

also be used and it can also be taken as something that would make 

explosive”.  

21.3 In any event, Warrant Officer De Beer stated that he was not personally 

present at the scene but he accepted that it was not unlawful to be in 
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possession of fuel.  

21.4 The magistrate also expressed the concern about the inconsistency 

between the evidence and the contents of the charge sheet where she 

stated: “The court must be honest, at this stage I am also a bit lost with 

the fuel, because the charge sheet says vehicle tyres … and the 

investigating officer says that he was found in possession of fuel”.  

21.5 Finally, I am advised that the mere possession of a vehicle tyre does not 

constitute an explosive as defined in the Explosives Act. Nor does, as 

testified by Warrant Officer De Beer, the possession of fuel. As such, the 

charge concerning the possession of explosives is entirely groundless.  

21.6 The second charge against me is that I was hindering or obstructing 

traffic. I deny the charge. No evidence was produced in the magistrate’s 

court to substantiate the charge of obstructing the traffic.  

21.7 In addition, any claim of hindering or obstructing traffic is not the same as 

the commission of acts of violence. Whereas the charge alleges that I 

was burning tyres, gathering on public roads and committing acts of 

violence, it is clear from the evidence given by the State that its highest 

water mark relating to actual violence by me is about me shooting in the 

direction of the police from a slingshot. I deny the allegations against me. 

21.8 The third charge relates to a contravention of bylaws by causing a 

nuisance. But in substance this charge is a replication of charge 2.  

21.9 The fourth charge alleges that I convened or attended an illegal 

gathering or demonstration. But no evidence was led at all to show that 

the gatherings I attended were illegal or unlawful. Nor is it clear that I 

must have known that such gatherings which I attended were unlawful or 

illegal. This is so particularly because it is not the case of the State that I 

organised the gatherings.  

21.10 It is also stated that I uttered the words “moer” the police. The evidence 

in this regard was presented by Colonel Xulu. It is summarised in page 

117 of the transcript by the magistrate herself who recorded the 

following:- 
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“From the video that the court has just viewed, it seems that the 

applicant, Mr Khanyile, is on the shoulders of some of the 

supporters. Something is being said, then he says, ‘the police are 

following us’. Something is said that the court cannot hear, and then 

the court hears the words, ‘moer them’ and after that the supporters 

disperse”.  

What is clear from the summation of the magistrate is that the identity 

of the person who said the words “moer them” is not clear. This can be 

contrasted from the evidence given by Colonel Xulu who seems to 

have been positive that I had uttered those words. But the confusion 

between the evidence of Colonel Xulu and the objective viewing of the 

evidence by the magistrate simply illustrates a larger point that the 

case of the State against me rests on a faulty foundation. If on the view 

of the magistrate, it could not be ascertain precisely who said the 

words “moer them”, it is unlikely then that any conclusion can be drawn 

that the uttering of those words can be attributable to me. But most 

significantly, it is clear that subsequent to the uttering of those words 

according to the summation of the magistrate “the supporters 

dispersed”. This dispersal of the supporters was clearly a peaceful 

dispersal, illustrating that the spectre of violence is unfounded.  

21.11 The charges relating to public violence are equally weak. In explaining 

the charge, the charge sheet mentions that I struck the police conducting 

crowd management with stones, bricks, and various objects. But the only 

instance where it can be shown that I fired shots directed in the direction 

of the police was the use of a slingshot. No evidence has been produced 

whatsoever illustrating that bricks or other objects were used by me 

directed at the police. Nor is there any evidence that the police were 

struck by any object from me.   

21.12 The same goes with the allegations of assault and the possession of 

dangerous weapons. Interestingly, the “dangerous weapon” that I was 

ostensibly in possession of was a slingshot or a “catapult”. When this is 

contrasted with the fact that immediately after the shots were fired from 

the slingshot the police were able to release stun grenades, dispersing 

the crowd into a state of panic and confusing and arresting me, then it is 
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clear that the real violence was state violence rather than violence 

emanating from the Applicant.   

22. It is therefore clear that the case by the state is extremely weak and there is no 

prospect that I will be convicted, let alone, serve any period of incarceration. 

I have been unfairly targeted for arrest  

23. I was arrested on 27 September 2016. Two days thereafter, on 29 September 

2016, I applied for bail. The affidavit in support of the bail application, together 

with the supplementary affidavit and a statement filed on behalf of the 

respondent opposing bail are annexed hereto marked “FA1” to “FA3”.  

24. It is not in dispute that I am not a member of the Student Representative 

Council, so I was not involved in any way in arranging the protests. I merely 

joined the protest in my capacity as a student with a legitimate concern at the 

rate of exclusions of students due to financial difficulties. I joined the protest 

because it was for a cause I believe in.  

25. It is true that there has been a number of protests that took place at DUT since 

the commencement of the Fees Must Fall campaign. With regard to the protest 

that took place on the day of my arrest, the respondent led the evidence by way 

of a video footage taken on or about 27 September 2016. The Magistrate took 

note of the fact that I did not throw stones at the Police, and said that “…and 

the applicant is seen with a slingshot slinging several stones towards the 

police..." It is not disputed that on the day in question none of the police officers 

sustained any injuries as a result of conduct of the students. Instead, I was hit 

with a rubber bullet and sustained a cut on my forehead.  

26. Notwithstanding the fact that I did not throw bricks and/or stones at the police, 

the police fired the stun grenade and arrested me to the exclusion of all other 

students. This must be understood against the evidence of Colonel Xulu, who 

testified on behalf of the respondent, that there were at least six or seven other 

students who were throwing stones towards the police but they were not 
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arrested. It is clear in the circumstances that the police targeted me for arrest. It 

is unfathomable that in a crowd of students where, according to Xulu, the police 

fired the stun grenade as part of their strategy to effect a mass arrest, they 

were unable to arrest anyone else. I submit that the police targeted me for 

arrest in order to set an example. It is no wonder that I remain in custody to this 

day because the State has since adopted the same attitude and has used my 

arrest as a way to deter students from protesting.  

27. This is evident also in the manner in which Warrant Officer De Beer treated me 

following my arrest. I was isolated and he went to my residence in search of my 

bank card. In his own words, he wanted to see who was funding me. I submit 

that this is abuse of authority by de Beer because he somehow believes that I 

was funded by some external foreign forces and that is why he wanted my 

bankcard. This abuse of power should not be tolerated in our constitutional 

system. The police must investigate crime, not conspiracies. It also shows that 

De Beer has a double agenda. He is investigating acts of public violence but he 

believes that there is some conspiracy. 

28. Be that as it may, one of the protests took place at Durban University of 

Technology in Pietermaritzburg on 26 September 2016. Following that incident, 

there was a video footage circulating on social media where I commended 

fellow students for their resolute stance against the abuse of power by the 

police and the government. What is of importance is that I did not encourage 

the burning of buildings at DUT or the commission of crimes. In fact, there has 

been three occasions where buildings were burnt at DUT: 2 September 2016, 9 

September 2016, and 5 October 2016. On all three occasions, I was never 

involved. Those who were involved have not been brought to book for reasons 

that I cannot understand. They are not sitting in prison as is the case with me.  

29. I have alluded above to the fact that I am not involved in organising protests. It 

is accepted by the respondent that the protests are organised by the SRC. I am 

not part of the SRC and have never been. It is also accepted that there were 

students who had stones and bricks, throwing same at the police and none of 

them were arrested. Finally, it is clear that I was not involved in anything 

pertaining to the burning of buildings. At the centre of all these issues are other 
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people, who have either never been arrested or have been released on bail, 

without any opposition. I am the only one who remains in custody.  

30. Interestingly, at the hearing of my bail appeal, the State Prosecutor shed some 

light to this. He argued that it is because the President, Mr Jacob Zuma has 

called for a clamp down. It is baffling that the Prosecutor could stand up in open 

court and do the bidding of the President, when under section 179 of the 

Constitution the National Prosecuting Authority must be independent of the 

Executive. This contention must be understood in the context of the meeting 

between President Zuma and NPA Head, Mr Shaun Abrahams. It is public 

knowledge that Abrahams admitted that he attended that meeting to discuss 

the Fees Must Fall protests. In a newspaper article by Sunday Times, he was 

quoted as saying "President Zuma called some ministers to provide him with 

updates on the security situation at university campuses. The president was 

keen to be briefed on what was being done to protect security staff, students 

and property during the protests." I attach hereto a copy of the Sunday Times 

article, dated 23 October 2016 as annexure “FA4”.  

31. It is submitted that there is a clear political interference in the NPA and I am a 

victim of political agendas. That I am a member of the EFF has apparently 

made things that much more difficult for me.  

32. At the time of my bail hearing, I advanced the circumstances below before the 

magistrate. These still prevail.  

33. At the time of my arrest and consequent bail application, I was a final year 

student at the Durban University of Technology, ML, Saltan Campus, Durban. I 

have since written my end year exams in custody and passed all my modules.  

34. In my supplementary affidavit dated 10 October 2016, I indicated therein that I 

am due to commence in-service training on 15 November 2016 at Ethekwini 

Metropolitan Municipality, without any objection by the respondent. The in-

service is a prerequisite towards the attaining of my qualification. Due to my 

incarceration I have been unable to commence with my internship. I do not yet 

know the full implications of this, but it is possible that I will be required to 
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repeat the year or at least part of it in order to meet all my requirements to 

graduate. As matters stand I am unable to finish my studies because I am in 

prison. My studies include a practical component, which requires me to be 

physically present and to be monitored and supervised. As a result of my 

incarceration, my offer for in-service training has been revoked as I was due to 

commence in November 2016, but I could not as I am still in custody. 

35. I reside at my parental homestead at ward 8, Umlazi Municipality, at Kholweni 

Traditional Administration, Ntumeni area. The Honourable Court is referred to 

letter from the ward councilor confirming same, marked annexures “FA5” and 

“FA6” respectively. I have resided in the republic of South Africa all my life. I 

do not have relatives or assets outside the Republic of South Africa and I have 

no intention to relocate to any other country.  

36. I am single father of 3 minor children aged 4, 3 and 2 years. I am not the 

primary care giver of my children, but it is customary practice that my children 

visit me regularly. 

37. I have never been convicted of any criminal offences either in the Republic of 

South Africa or elsewhere. I have a pending case before Court 12, 

Pietermaritzburg Magistrate’s Court, on charges similar to the charges I face in 

this matter.  

REFUSAL OF BAIL AND SCA PROCEEDINGS  

38. The application for bail was refused by the magistrate who heard the matter. No 

written reasons were given. Only an oral ruling was given. The oral ruling was 

subsequently transcribed. A copy of the oral ruling refusing bail is annexed 

hereto marked “FA7”.  

39. Broadly, the magistrate refused bail based on three main reasons.  

39.1 First, it was held that there is a reasonable likelihood that I will commit a 

schedule 1 offence, if released on bail.  
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39.2 Second, it was held that there is a likelihood of intimidating witnesses or 

concealing evidence.  

39.3 Third, it was held that there is a likelihood that if I am released on bail I 

would undermine or jeopardise the objectives of the proper functioning of 

the criminal justice system including the bail system.  

40. These are in accordance with the provisions of section 60(4)(a), (b) and (e) of 

the the CPA.  

41. The grounds upon which these conclusions were reached appear from the 

written transcript of the oral judgment by the magistrate. Broadly, the following 

findings were made.  

41.1 It was held that since the investigation into the allegations of misconduct 

and alleged criminal behaviour because the investigation was still 

continuing and might potentially involve students and lecturers as 

witnesses, there was a likelihood that I would interfere with such 

investigation.  

41.2 It was held that because I had allegedly acted in breach of warning 

conditions – relating to an earlier arrest of February 2016 – therefore 

there was a risk that if released on bail I would again violate the 

conditions of bail.  

42. Subsequent to this ruling having been given I remained in custody. The Fees 

Must Fall protests, in the context of which I have been arrested, changed quite 

significantly. First, the protests were suspended, in the light of repressive 

conduct by the State. Second, the Government, universities, and students 

entered into negotiations with the view of accommodating some of the 

demands made in the Fees Must Fall movement. Third, the protesters 

themselves were suspended. Students wrote their exams. The University 

closed in November 2016. The students left the residencies in November 2016. 

Fourth, and most importantly, the State confirmed, on 29 November 2016, that 

it had completed its investigation.  
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43. I was therefore advised by the legal representatives acting on my behalf that a 

prudent course to follow is to approach the magistrate with new facts explaining 

the changed circumstances. The affidavit in support of bail on new facts in 

accordance with section 65 of the CPA is annexed hereto marked “FA8”.  

44. The matter was enrolled for hearing before the magistrate on 6 October 2016. 

The magistrate again refused bail. She rejected the new facts and stated that 

these were not new facts properly construed.  

45. The ruling by the magistrate refusing bail on new facts is annexed hereto 

marked “FA9”. I appealed against this ruling. My notice of appeal is annexed 

hereto marked “FA10”.  

46. The appeal was heard on 20 December 2016. A judgment dismissing the 

appeal was delivered on 22 December 2016. The honourable Chili J dismissed 

my appeal on the ground that my release on bail would likely impinge upon the 

proper functioning of the criminal justice system, including the bail system itself, 

as contemplated in section 60(4)(d) of the Criminal Procedure Act on the basis 

that I have allegedly violated my warning conditions. I deal with the alleged 

breach of warning conditions in detail below.  

47. On 23 December 2016, I launched an application for special leave to appeal 

against the said judgment to the Supreme Court of Appeal. On 12 January 

2017, my attorneys of record received two directives from the Supreme Court of 

Appeal. One in the following terms: 

“The presiding judge enquired if the parties have given serious 

consideration to settling the matter without the court’s intervention 

having regard to the seemingly common cause facts that the appellant 

is not a flight risk and that the investigations have been completed and 

the matter is ready for trial.” 

48. In light of this directive, my attorneys of record engaged the respondent per 

telephone with an offer that I be released on bail with certain conditions, but this 
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did not yield any positive results. In particular, the respondent took the view that 

the matter should be heard by the Supreme Court of Appeal. The letter from the 

National Director of Public Prosecutions, KZN is attached hereto marked 

annexure “FA11”. 

49. In the second directive of 12 January 2017, the Court said the following: 

“1. The appellant shall file the record of the bail proceedings and his heads 

of argument on or before 19 January 2017;  

2. The respondent shall file its heads of argument on or before 24 January 

2017. 

 3. The appeal will be heard on 27 January 2017.” 

50. The directive is attached hereto, marked annexure “FA12”. My legal team 

started preparations of the heads of argument and I had high hopes that my 

application would be successful in the SCA. I informed my whole family that the 

matter had been set down for hearing. This ignited hope for my release once 

again within the family. Much to my utter astonishment, in the late afternoon of 

17 January 2017, the Registrar of the SCA emailed my correspondent 

attorneys in Bloemfontein to stop all preparations relating to the appeal as the 

order had changed significantly. A copy of the email is attached hereto marked 

annexure “FA13”. Pursuant thereto, my attorneys of record phoned the 

Registrar to understand what the “significant change” entails and the Registrar 

advised that the order states that the Directive issued by the Court on the 12 

January 2017 is withdrawn and the application for special leave to appeal is 

dismissed. 

51. He further advised that a copy would be sent to my attorneys the following day, 

18 January 2017 as Acting Judge President Maya had not signed it yet. I 

received a copy of the order on 18 January 2017. The Court issued an order 

withdrawing the directive of 12 January 2017 and dismissing the application for 

special leave on the ground that I failed to show any special circumstances 
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warranting a hearing by the Supreme Court of Appeal. I attach a copy of the 

order marked annexure “FA14”. 

52. Notably, the SCA did not dismiss the application for lack of jurisdiction or 

procedural non-compliance on my side. This Court will note that the directive of 

12 January 2017 directed the filing of the record on or before 19 January 2017. 

I am advised that as at 17 January 2017, the record had not been filed yet so 

the SCA concluded that I have failed to show special circumstances after it had 

set the matter down and without affording me an opportunity to advance my 

case. It is unclear how the SCA could have come to such a conclusion without 

first giving consideration to the full record. This is so because I am advised, it 

was the intention of my counsel to make extensive references to the contents of 

the record in substantiating the grounds for my appeal and the grounds for the 

special circumstances in my appeal.  

53. In any event, I am advised that the requirement to show special circumstances 

only arises in respect of an appeal from a decision of the full bench given on 

appeal to it. It is common cause that my application was in respect of the 

decision of a single judge. In the circumstances, it is submitted that it was not 

necessary for me to show any special circumstances. Even if it were found that 

I was so required to show special circumstances, it is submitted that such 

circumstances were present and would have been revealed in the record, 

which was not before the SCA.   

54. It is my submission that the circumstances of my case are at the very least, of 

great importance to both parties and the general public. At stake is inter alia my 

personal liberty, my right to protest (and the rights of South African citizens to 

engage in lawful protests), the proper interpretation and application of section 

60(4) of the CPA, the balancing of the interests of justice in the context of bail 

applications and the proper interpretation of the Regulation of Unlawful 

Gatherings Act, 1993, which it was claimed I had acted in breach of.  

55.  Furthermore, as noted above, the State’s case against me is patently weak. It 

is so weak that on my last court appearance on 19 January 2017, the trial in 

this matter should have commenced but the State requested a postponement 



17 

on the basis that it still needed to secure witness statements. This, after having 

confirmed on 29 November 2016 that the investigations had been completed. In 

addition, on the same day the State added more charges. I submit that the 

process of bail undertaken in this matter has exposed the weaknesses of the 

State’s case and now it is engaging in ways to patch up the weaknesses in its 

case.  

56. I will now proceed to address the findings of the High Court to illustrate that the 

refusal of bail was wrong.  

WRONG FINDINGS BY HIGH COURT  

The alleged frustration of the proper administration of justice  

57. As noted above, although the magistrate denied me bail on numerous grounds, 

it is clear that the judge a quo based his findings on one ground – that my 

release on bail would likely impinge upon the proper functioning of the criminal 

justice system, including the bail system itself, as contemplated in section 

60(4)(d) of the CPA because I allegedly violated my warning conditions. He 

thereafter concluded that since I had acted in breach of the warning conditions 

the release on bail would defeat the proper functioning of the criminal justice 

system, including the bail system itself. 

58. Specifically, the judge held:  

“Implicit in the provisions of s60(4) is the fact that the establishment 

of one of grounds in para’s (a) through to (e) justifies a conclusion 

that the interest of justice do not permit the accused person’s release 

from custody. The Learned Magistrate dealt with each ground 

referred to in para’s (a) to (e) individually, and in each case made a 

finding. In light of the view I take on this matter, I do not consider it 

necessary to deal with all the grounds referred to in s60(4). The 
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question that requires consideration is whether the Learned 

Magistrate was correct in concluding that the ground referred to in 

s60(4)(d), namely, a likelihood that the accused if he were released 

on bail would undermine or jeopardise the objectives or the proper 

functioning of the criminal justice system, including the bail system, 

was established.  Before arriving at that conclusion the Learned 

Magistrate observed that the appellant had had previous brushed 

with the law in the following respects. In 2010 he was charged with 

theft. The criminal charges were nevertheless diverted to a NICRO 

program. I pause to mention that a diversion occurs in instances 

where an accused person who has admitted guilt, is afforded an 

opportunity to maintain his/her clean criminal record.”  

59. As stated, it was not disputed that I, together with the 28 others were released 

on warning in relation to the February 2016 arrests.  Four warning conditions 

were imposed.  

59.1 We were warned not to gather unlawfully.  

59.2 We were warned to refrain from intimidating, inciting any person to 

participate in any unlawful gathering;  

59.3 We were warned not to intimidate any member of staff or security on 

campus; and  

59.4 Finally, we were warned not to obstruct any police or security personnel 

in the performance of their duties. 

60. While these were the four conditions that were argued, the judge a quo 

focussed his judgment on the first two conditions: the conditions relating to the 

legality of the gatherings I attended. The judge held: 



19 

“I now proceed to deal with warning conditions. The appellant is 

facing charges inter alia, of convening or attending an illegal 

gathering or demonstration ; incitement to commit public violence; 

public violence and assault. It is not disputed that the appellant 

participated in the Fees Must Fall campaign from which allegations 

in the charges leveled against him flow. In a supplementary affidavit 

dated the 10th October 2016, the appelant when dealing with the 

contents of the video footage concedes having made utterances 

which he describes as ‘strong views expressed in the heat of the 

moment’. He proceeds to state that he no longer holds the views 

expressed in the video footage and thereafter makes the following 

comment: 

‘in hindsight I erred in expressing such strong views. I would like to 

state that I have never acted in accordance with those views.’ 

In the affidavit presented to court in support of bail application on 

new facts the applicant states:- 

‘I have had a chance to reflect on my actions and I strongly believe 

that violence is not the solution to address one’s concerns and 

grievances.’ 

The above facts are in my view sufficient to conclude that the 

appellant participated in an unlawful gathering in direct breach of the 

warning conditions. Mr. Ngcukaitobi submitted that the words “moer 

them” which were possibly uttered by “someone” in the crowd, 

directed at the police cannot be attributed to the appellant. He further 

submitted that there is no evidence that the appellant threw stones at 

the police. It is important to note that the appellant conceded in his 

affidavits having uttered “certain words” and also having participated 

in a violent protest. I am therefore satisfied that the Learned 

Magistrate was correct in concluding that the appellant breached the 

warning conditions imposed in the February matter.” (Emphasis 

added)  
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No proper assessment of probabilities  

61. Whilst it is the case that the state need not prove its case beyond any 

reasonable doubt in bail proceedings, the CPA, per section 60(4)(d) requires 

the magistrate to assess the substantive content of the notion of “likelihood” 

that an accused person will undermine the proper functioning of the criminal 

justice system. Considering the likelihood of any event happening should not be 

a speculative exercise, but one grounded on probabilities. In S v Dlamini v 

Dladla and Others; S v Joubert; S v Schietekat 1999 (4) SA 623 (CC) at para 

53 the Constitutional Court stated that notion of “likelihood” means that there 

must be a probability that such risk will materialise. “A possibility or suspicion 

will not suffice”. 

62. The judge a quo based his entire judgment on a mere suspicion or possibility. 

He failed to interrogate whether or not there was a likelihood of the provisions 

of section 60(4)(d) of the CPA being breached consequent upon my release 

from custody. He based his judgment on the sole fact that I had previously 

failed to comply with the warning conditions by attending illegal gatherings. Yet 

to draw this conclusion on this single fact is to commit an error of law. 

Probabilities in a bail setting must be assessed on a compendium of factors, 

subject to a careful weighing up, to determine where the interests of justice lie 

(S v Dlamini at para 55). The mere existence of one of the factors listed in 

section 60(4) is not itself decisive. That factor – when established – must be 

balanced against the overall constitutional and statutory test of interests of 

justice.  

63. It is submitted that the mere fact that I may have acted in breach of my warning 
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conditions does not, on its own, prove that my release would undermine the 

proper functioning of the criminal justice system. More specifically, it does not 

prove that I would again violate any conditions that could be imposed by a 

court. It is significant herein that the State did not propose any conditions to my 

release. 

64. The conclusion that I acted in breach of the warning conditions, particularly, the 

condition not to attend illegal gatherings is not warranted on the evidence. The 

case of the State relied exclusively on the evidence of Warrant Officer De Beer 

and Colonel Xulu. No findings have been made by the court a quo regarding 

the evidence of Colonel Xulu, therefore it is not of relevance. De Beer led no 

evidence to substantiate the allegation that the gatherings were illegal.  

Procedural flaws  

65. There are two fundamental flaws in the case of the State, which were confirmed 

by the judge a quo in relation to the claim that I acted in breach of my warning 

conditions.  

65.1 The first is a procedural problem. In terms of section 72 of the CPA, it is 

provided that in the event of a breach of warning conditions, an inquiry 

must be held to determine whether as a fact such conditions were 

breached. In this particular instance I was allegedly in violation of my 

warning conditions. Yet there was no inquiry into whether or not I violated 

the conditions of my release on warning.  

65.2 As such, bearing in mind this failure to conduct a proper inquiry, where I 

would be given an opportunity to state my side of the story before a 
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finding can be made as to whether or not the release on warning and the 

conditions attached thereto were violated. In fact, the magistrate 

expressly confirmed in the course of the bail hearing that the enquiry 

could not be held on the grounds that I was at that point in time in 

custody.  

65.3 Given the accusation that I was in breach of my warning conditions was 

contentious, no finding could be made conclusively that I had acted in 

breach of my bail conditions, until and unless such inquiry was 

convened. Absent an inquiry akin to section 72 of the CPA, no finding 

could be made that I had violated the terms of my warning. 

66. It has been held by the court a quo that section 66 of the CPA did not find 

application herein because this was not a case about a breach of bail. But this 

does answer my fundamental procedural complaint, that a finding that I acted in 

breach of my warning conditions was made without any proper enquiry, to test 

my version.  

67. Notably, the High Court itself noted that warnings are dealt with in section 72 of 

the CPA. But the Court did not consider the fact that there was no enquiry into 

the violation of my warning conditions as provided for in section 72 of the CPA.  

68. Section 35 of the Constitution provides for the right to a fair trial. In the context 

of a bail hearing, it is submitted that it is fundamentally unfair to conclude that I 

acted in breach of my warning conditions when there was no enquiry, at all, to 

determine whether I in fact acted in breach of such conditions.  

69. In S v Dlamini it was held that the right to a fair trial applies to bail proceedings 
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under section 60(11) of the CPA. At paragraph 80, the Court held: 

“Freedom is a precious right protected by the Constitution, that is 

why the subsection specifically requires that sch 6 arrestees facing 

the more formidable hurdle of sub-s (11)(a) be afforded this 

opportunity.  The requirement of reasonableness is peremptory, 

though the subsection does not spell out what that means.  Nor need 

it do so.  What is or is not a reasonable opportunity must depend 

upon the facts of each particular case.  But no accused can ever be 

lawfully confronted with the dilemma postulated - the presiding 

judicial officer would be failing in his or her duty were that to be 

permitted to happen. In this context it would be salutary to note the 

clear exposition by Schutz JA in Naude and Another v Fraser: 

“It is one of the fundamentals of a fair trial, whether under the 

Constitution or at common law, standing co-equally with the right to be 

heard, that a party be apprised of the case which he faces.”  

The principle is clearly applicable where an accused must try to make 

out a case under s 60(11)(a).” 

70. It is submitted that quite independently of whether the provisions of section 66 

apply, the fact is that the failure to conduct an inquiry into whether or not the 

warning conditions were violated was sufficient to vitiate the entire proceedings. 

No finding could properly be made without an enquiry into this issue.  

No breach of warning conditions  

71. Even if this procedural irregularity were to be overlooked, it is clear on the facts 

that I did not violate any of my warning conditions. I am advised that the case of 

S v Budlender 1973 (1) SA 264 (C) is relevant. In that case Mr Budlender was 

the President of the Students’ Representative Council of the University of Cape 

Town. He was arrested for allegedly organising gathering in contravention of 

Riotous Assemblies Act, 17 of 1956. He was released on bail with the condition 
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that he does not partake in any function, which could cause a contravention of 

the said Act. 

72. On appeal, the court overturned the condition, holding:  

“It is the right of everybody to protest, and conditions preventing 

people from protesting must not be imposed unless they protest 

unlawfully. The suggested condition appears to me to be an attempt 

to constrain the appellant from attending any gatherings while he is 

awaiting his trial. There is no reason why he should be prevented 

from attending any such gatherings unless it can be shown that he is 

attending them with the object of persisting in unlawful conduct or in 

persuading other people to act unlawfully. There is no evidence 

before the Court that this is his intention, or that he has done 

anything from which it can be gathered that this is his intention. I am 

not saying that it is or is not so. I have to do with the facts here as 

placed before this Court, and the Courts of Justice decide matters on 

the evidence before the Courts, and not upon what people feel or 

think or suspect, but upon what has been proved. 

Under these circumstances there is really no need for this condition, 

and as such it is an unnecessary curtailment of or threat to the 

freedom of the appellant, and we will not impose it.”  (see page 271f-

h) 

73. A court should therefore, not lightly infer a condition whose effect is to curtail 

the freedom of movement of an accused person. In these specific facts, a 

condition that basically prohibits me from attending any form of a gathering – 

regardless of its legality and my knowledge of its illegality – would be an 

infringement of my constitutional rights protected in sections 16 (expression), 

17 (assembly, demonstration, picket and petition) 19 (political rights) and 21 

(freedom of movement and residence). 
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74. On the facts herein, it is clear that I did not violate my warning conditions. I 

make this submission based on the following considerations.  

74.1 The first two conditions relate to unlawful gatherings. In particular I was 

warned not to gather unlawfully and to refrain from intimidating, inciting 

any person to participate in any unlawful gathering. In relation to the first 

condition, it is unclear whether or not I was instructed not to attend an 

unlawful gathering, or whether the instruction relates to an unlawful 

gathering convened by myself. 

74.2 The second condition is that I should not to intimidate or incite other 

people to participate in unlawful gatherings.  

74.3 What is most significant about both conditions is that I was warned not to 

play a part in “unlawful gatherings”. No evidence was led at all by the 

State and its witnesses to illustrate that any of the gatherings that I 

attended were illegal.  

74.4 The notion of an illegal gathering emanates from the provisions of the 

statute, namely the Regulation of Gatherings Act. As such, insofar as the 

State alleged that I had acted in breach of my warning conditions by 

attending or inciting others to attend unlawful gatherings, it was 

incumbent upon the State to produce evidence that any of the gatherings 

that I attended were illegal within the parameters of the Regulation of 

Gatherings Act.  

74.5 In this regard, it must be emphasised that the mere fact that a gathering 

has not received prior permission does not necessarily render it illegal or 

unlawful, within the parameters of the Act. Rather, it is the positive act of 
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prohibiting a gathering which renders it illegal or unlawful. The provisions 

of section 5 of the Regulation of Gatherings Act are instructive: 

“(1)  When credible information on oath is brought to the attention of 

a responsible officer that there is a threat that a proposed 

gathering will result in serious disruption of vehicular or 

pedestrian traffic, injury to participants in the gathering or other 

persons, or extensive damage to property, and that the Police 

and the traffic officers in question will not be able to contain this 

threat, he shall forthwith meet or, if time does not allow it, 

consult with the convener and the authorized member, if 

possible, and any other person with whom, he believes, he 

should meet or consult, including the representatives of any 

police community consultative forum in order to consider the 

prohibition of the gathering. 

 

(2) If, after the meeting or consultation referred to in subsection 

(1), the responsible officer is on reasonable grounds convinced 

that no amendment contemplated in section 4 (2) and no 

condition contemplated in section 4 (4) (b) would prevent the 

occurrence of any of the circumstances contemplated in 

subsection (1), he may prohibit the proposed gathering. 

(3) If the responsible officer decides to prohibit the gathering, he 

shall in a manner contemplated in section 4 (5) (a), notify the 

convener, authorized member and every other person with 

whom he has so met or consulted, of the decision and the 

reasons therefor.” 

74.6 In Patricia Tsoaeli and Others v The State, Appeal No.: A222/2015, 17 

November 2016, unreported, the Free State High Court, Full Bench, 

dealt with the provisions of section 12(2) of the Gatherings Act and held 

that: 
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“Section 12(2) provides that “it shall be a defence to a charge of 

convening a gathering in contravention of subsection 1(a) that the 

gathering concerned took place spontaneously.” This provision 

obviously recognises that some protest gatherings happen 

spontaneously thus thwarting the giving of prior notice. This defence 

obviously speaks to the mens rea element of the offence. The 

interpretation contended for by the State, which propounds that 

attendance of a gathering for which no prior notice was given to 

authorities is automatically prohibited clearly has no merit and is 

inconsistent with the objects of the RGA and the spirit ad purport of 

our Constitution. As elucidated in the paragraphs of this judgement 

dealing with the history of the RGA, even ‘draconian’ pre-

constitutional legislation proscribed only the attendance of a 

gathering for which a prohibition had been issued and communicated 

to the convener. The historical context of the RGA also favors and 

interpretation in terms of which the phrase “prohibited in terms of this 

Act” must be considered to refer to a prohibition that had been 

issued by the authorities and communicated to the convener and 

other stakeholders as contemplated in section 4(5) of the RGA.” 

(Emphasis added) 

74.7 As such, it was wrong to simply assert – without any evidence – that the 

gatherings were illegal. To render such gatherings illegal, the state 

needed to produce evidence that the provisions of sections 4 and 5 of 

the Act were met. Absent that evidence, it could not be concluded that I 

breached the conditions of my release on warning.  

74.8 I emphasise that the conditions do not prohibit me from attending any 

gathering. It is only those gatherings that are unlawful that I was 

prevented from attending.   

74.9 In sum, the point of the matter is that there was no evidence led before 

the magistrate and no evidence appears on the record that the 
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gatherings that I attended were in fact unlawful gatherings that were 

prohibited under the conditions of my warning. That De Beer asserted 

that the gatherings were illegal cannot be elevated to the status of 

evidence. Therefore, absent any intimation about the legality or 

otherwise of the gatherings I attended, no finding could be made that I 

was in violation of my warning conditions.  

74.10 It is noted that the judge a quo held that had I merely attended the 

gatherings, that on its own would “have been a different story altogether”. 

Instead, the judge a quo held, the harm lay in the fact that I was hoisted 

up by, in his words, “his supporters” and made pronouncements which 

“triggered violent behaviour amongst the crowds, including hurling stones 

at the police”. 

74.11 The fact is that there was no evidence at all that any utterance I made 

“triggered violent behaviour”. The judge a quo did not point to the source 

of the evidence in this regard. He did not explain what the “utterances” 

were. Nor did he explain what the “violent reaction” comprised of.  

74.12 The evidence, in any event, is destructive of any notions of improper 

utterances by myself which could invite the spectre of violent reaction. 

The magistrate recorded this (and there was no counter to this recordal): 

“From the video that the court has just viewed, it seems that the 

applicant, Mr Khanyile, is on the shoulders of some of the 

supporters. Something is being said, then he says, ‘the police are 

following us’. Something is said that the court cannot hear, and then 

the court hears the words, ‘moer them’ and after that the supporters 

disperse”. (Emphasis added) 

74.13 The conclusion that I admitted to utterances which triggered violent 
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behaviour is in any event, a complete mischaracterisation of my 

affidavits. The relevant affidavit is at page 221 of the record, where I 

state: 

“I have watched a video that was presented to court where I was 

stating amongst others that the government should not militarise 

the police. I expressed strong views in the heat of the moment; 

there had been a student that had been shot by the police in the 

arm. I was understandably upset as a fellow student. The 

context was that of private defence of students which is lawful. I 

however no longer hold the views expressed in the video. In 

hindsight I erred in expressing such strong views. I would like to 

state that I have never acted in accordance with those views.” 

74.14 As this demonstrates, nowhere do I admit to making utterances which 

triggered violent behaviour among the crowds. The conclusion to the 

contrary is accordingly unfounded.   

74.15 It is also apparent that the extracts from the affidavit I deposed to in 

support of my application for bail based on new facts have been made 

selectively and without context. The paragraphs, when quoted on full, 

paint a different picture. For instance, I stated under oath: 

“It may be noted by this Honourable Court that many of my fellow 

students who were involved in the “fees must fall” movement have 

been released from custody after the ceasing of the violent action 

and they continued to attend the appearances for criminal matters 

that have been preferred against them. I intend to do the same. I 

have had a chance to reflect on my action and I strongly believe 

that violence is not the solution to addressing one’s concerns and 

grievances. In custody I have had the opportunity to reflect on the 

events that led to my incarceration and I have realized that there 

are other ways to advance my cause, such as peaceful 

demonstrations that do not require the management to call in 
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armed police forces. At the time of the protests, it was a very 

volatile time and I have reflected on my actions. I wish to engage 

more faithfully with the campus management in trying to help 

students that cannot afford to pay the fees.”1 

74.16 The third condition is I must not intimidate any member of staff or 

security at the University. Again, it is evident that no evidence was led 

that I “intimidated” members of staff or members of the security at the 

University. No evidence was led about any specific person, or any 

specific date or any specific conduct relating to me which would qualify 

as an act of intimidation against members of staff or the security 

personnel at the University. As such, no basis existed to conclude that 

this particular term of warning was violated.  

74.17 Finally, I was warned not to obstruct police or security personnel in the 

performance of their duties. I concede that evidence was led that I, using 

a slingshot, shot in the direction of the police. But the evidence must be 

examined closely. The evidence is summarised by the magistrate, 

pursuant to the viewing of the video, as follows.  

“Just for the record as well, the court viewed the evidence that the 

court deemed necessary to watch in terms of section 63. There is a 

clear indication a crowd throwing stones at the police, and the 

applicant is seen with a slingshot, slinging several stones towards 

the police, and then subsequently the stun grenade is released and 

the applicant is arrested.” 

My attorney pursued the matter in cross-examination. In particular he 

asked the question as to the impact of the slingshots. The answer that 

was given did not relate specifically to the me. Rather, it was the 

evidence relating to other students who were carrying bricks and 

                                            
1
 At record page 239-240 para 84. 
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throwing them at the police. As such, it is not possible to conclude on a 

balance of probabilities that the police were obstructed in the 

performance of their duties, particularly by me. Accordingly, based on the 

fact that there was no direct evidence of obstruction due to conduct on 

my part, and according to the summary given by the magistrate the 

police were in fact able to perform and execute their functions in that they 

were able to detonate the stun grenades and to arrest me. It is therefore 

not possible to draw the conclusion that I obstructed the police in any 

way. Therefore, it is submitted that the magistrate came to the wrong 

conclusion that I breached my warning conditions.  

74.18 The judge a quo also made reference to the allegation that I was 

accused of uttering the words “moer” the police. But the question is 

whether that statement illustrates a disposition towards violence. The 

evidence in this regard was presented by Colonel Xulu. It is summarised 

by the magistrate as follows:  

“From the video that the court has just viewed, it seems that the 

applicant, Mr Khanyile, is on the shoulders of some of the 

supporters. Something is being said, then he says, ‘the police are 

following us’. Something is said that the court cannot hear, and the2n 

the court hears the words, ‘moer them’ and after that the supporters 

disperse”.  

What is clear from the summation of the magistrate is that the identity of 

the person who said the words “moer them” is not clear. This can be 

contrasted from the evidence given by Colonel Xulu who seems to have 

been positive that I uttered those words. But the confusion between the 

evidence of Colonel Xulu and the objective viewing of the evidence by 

the magistrate simply illustrates a larger point that the case of the State 

against me rests on a faulty foundation. If on the view of the magistrate, it 

could not be ascertained precisely who said the words “moer them”, it is 

unlikely then that any conclusion can be drawn that the uttering of those 

words can be attributable to me and hence can be used to justify a 
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conclusion that I am a person of a violent disposition. But most 

significantly, it is clear that subsequent to the uttering of those words 

according to the summation of the magistrate, “the supporters 

dispersed”. This dispersal of the supporters was clearly a peaceful 

dispersal, illustrating that the spectre of violence which constitutes the 

centre piece of the case of the State is unfounded.  

75. Therefore, it is submitted that the claim made that I have displayed any violent 

disposition which is likely to be repeated if I were to be released on is 

unjustified on the evidence. The only instance where it is common cause that I 

acted in some way which can be characterised as being provocative towards 

the police was the use of a slingshot in their direction. But the demonstrable 

weaknesses in this case have been pointed out. It cannot be used in any 

manner to justify a conclusion that there is a probability that I will commit further 

offences.  

INTERESTS OF JUSTICE  

76. I am advised that the notion of interests of justice is central to this matter, both 

under the CPA and directly in terms of the Constitution.  

77. The important aspect illustrating the egregiously wrong finding made by the 

judge is his failure to take into account the changed circumstances. I have 

pointed out above that the most important changed circumstance is that the 

State has finalised its investigation. It was common cause at the hearing of the 

appeal that the State has produced a list of 17 witnesses that it has interviewed 

and lined up to testify against me. 14 of those witnesses are State-employed 

members of the South African Police Service. They are not students or 

lecturers in the University. Three are employed by the University. But 

importantly one is a security guard and two are members of management. 

There is no evidence whatsoever as to the likelihood of any contact between 

me and those witnesses that could possibly justify the conclusion that I would 

likely interfere with the proper investigation of the case against me. As such, 
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the learned judge ought to have paid due attention to the fact of the changed 

circumstances, which fact was properly brought before the magistrate. In fact, 

the learned judge observed that it was erroneous on the part of the magistrate 

not to regard the changed circumstances as new facts. The difficulty with the 

finding of the learned judge is that he failed to appreciate the significance of the 

changed circumstances, particularly in regard to the proper scope of the law on 

bail.  

78. An additional fact, which was emphasised, relates to the fact that I need access 

to my children. There was no dispute about this fact. My children are two, three 

and four years old. They are at the stage where they need access to both their 

parents. I am advised that according to the Constitution, the interest of the 

children must be taken into account whenever matters such as this are 

determined. The learned judge did not make a single reference to the fact that 

access to my children was one of the considerations to be taken into account.  

79. Against this backdrop, I submit that the court a quo placed unnecessary 

reliance on the alleged breach of warning conditions, to the exclusion of all 

other facts. The main finding of the court a quo that I had acted in breach of my 

warning conditions – even if established – still does not justify the refusal of 

bail. The learned judge failed to consider that the investigations are complete 

and I will attend my trial until the completion thereof. Had he done so, he would 

have come to the proper conclusion that the interests of justice permit my 

release.  

80. In S v Dlamini at para 52 , this court held that when assessing the interests of 

justice in releasing an accused on bail the focus must be “primarily on securing 

the attendance of the accused at trial and on preventing the accused from 

interfering with the proper investigation and prosecution of the case”. 

81. It is common cause that the investigations are complete and that I am not a 

flight risk. Bearing this in mind, I submit that the most important objectives of 

pre-trial detention are fulfilled. Accordingly, the court a quo should have found 

that the interests of justice permit my release on bail. It was simply wrong for 

the magistrate and the court a quo to come to the conclusion that my release 



34 

would likely defeat the proper functioning of the criminal justice system, 

including the bail system itself.  

82. I anticipate that the respondent will advance a case that I am still likely to 

interfere with its witnesses even though the investigations are complete, as it 

did in its answering affidavit in the Supreme Court of Appeal. To the extent that 

this contention will be made, it is submitted that this view runs counter to the 

jurisprudence. It is trite that once witnesses have confirmed which standpoint 

they are likely to take, no incentive exists to interfere with them. In any event, 

the court can safeguard against interference with witnesses by imposing 

conditions.  

PUNITIVE EFFECT OF DENIAL OF BAIL 

83. It has been demonstrated that the magistrate and the judge a quo were wrong 

on the facts and the law. S v Acheson which confirms the presumptive position 

in relation to bail. The Court held: 

“An accused person cannot be kept in detention pending his trial as a 

form of anticipatory punishment. The presumption of the law is that he 

is innocent until his guilt has been established in Court. The Court will 

therefore ordinarily grant bail to an accused person unless this is likely 

to prejudice the ends of justice.” 

84. What is at stake herein is clearly some form of anticipatory punishment against 

me. I am being punished for the unproven claim that I violated my warning 

conditions. This is a misuse of pre-trial detention powers.  

85. I am not a flight risk. The investigation has been finalised. Any further detention 

of the accused can only serve a punitive purpose since there is no legitimate 

object to be served by the detention.  

86. It is submitted that the Court a quo did not apply the correct test on bail. He 

wrongly focussed on the fact that one of the factors listed in section 60(4) was 
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present. The correct enquiry must focus on the interests of justice. According to 

the Constitutional Court authority, the interests of justice are served by a 

consideration of whether the accused will stand trial and whether the 

investigation will be hampered. The state could show neither here.  

87. Moreover, more than punishing me, my continued incarceration serves to 

punish members of my family as well. My family lives in a village located some 

30 kms out of Eshowe, which itself is about 100 kms from Durban on the N2 

route; and the family house is a two bedroom mud house. None of my family 

members are in full time employment. My mother survives by occasional jobs, 

mainly as a domestic helper to the families of the town of Eshowe. My father 

also does what is known as 'piece-jobs' for locals. 

88. On a good month, my mother makes about R1000 and my father has not been 

able to secure anything meaningful for a while. My parents live with 2 

grandchildren, one is 15 and the other 18. The 18 year old is not at school, 

while the 15 year old will enter std 8 this year, 2017. The 15 year old is not in 

receipt of a government grant for children younger than 18 year due to the 

incompetence of the officials at the Department of Home Affairs. Their mother, 

who is my sister, died about 2 years ago and we have not been to locate her 

death certificate which is necessary to apply for a child support grant. 

89. My elder brother is a taxi-driver in Durban. He does not send any money home, 

as his earnings are also meager. My sister is married and lives with her 

husband's family in Durban and also does not to support the family financially. 

90. The situation at home is very dire and I am my parents’ only hope. I used to 

send some of my bursary funds home to help the situation, but the bursary has 

since been withdrawn due to my incarceration. This has also exacerbated 

matters as I am no longer able to assist my parents financially.  

CONSTITUTIONAL ISSUES AND OTHER ISSUE OF PUBLIC SIGNIFICANCE 

91. The basic issue herein is whether – on a proper interpretation of s60(4) of the 
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Criminal Procedure Act, 1977 as well as section 12 of the Constitution, the 

interests of justice permit the incarceration of an accused person, 

notwithstanding the fact that investigations are complete and the said accused 

person is not regarded a flight risk.  

92. As stated above, this appeal is concerned with my continued incarceration. I 

submit that while bail is a matter of discretion, it is of significant constitutional 

importance because it is concerned with personal liberty, and my right to 

engage in protests in support of legitimate demands as contemplated in section 

17 of the Constitution.  

93. In addition, the judgment of the court a quo serves to impinge upon my right to 

a fair trial in terms of section 35 of the Constitution, in the context of bail 

applications. As will become evident below, the court a quo made a finding that 

I breached warning conditions without the requisite inquiry as contemplated in 

section 72 of the CPA.  

94. It is also significant that the State Prosecutor submitted in the High Court 

President Zuma had instructed that there must be a “clamp down” on student 

protests. I am the only person in custody who has been arrested within the 

context of the Fees Must Fall campaign. When the police had the opportunity to 

arrest the people guilty of the charges which I face, they failed to. In other 

instances, the respondent has not opposed the release of accused persons 

who are facing similar charges as myself. I submit that I am being victimised in 

the circumstances, in contravention of my right to equality contemplated in 

section 9 of the Constitution.  

95. Further to this, my right to education in section 29 of the Constitution is at 

stake. I am unable to complete by degree by way of in-service training because 

it entails that I be physically present. The incarceration has had a negative 

impact on my degree because the Premier’s office has revoked my bursary. 

Also in jeopardy is the possibility of completing my degree because I am in 

custody. One of the compulsory elements of my degree is that I must finish my 

practical training the consequence of which is a revocation of the offer for in-

service training because it is a placement by the Office of the Premier.  
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96. I have pointed to my deprivation of the right to education which is 

constitutionally protected. I am advised that this Court has held as follows: 

“The significance of education, in particular basic education for 

individual and societal development in our democratic dispensation in 

the light of the legacy of apartheid, cannot be overlooked. The 

inadequacy of schooling facilities, particularly for many blacks was 

entrenched by the formal institution of apartheid, after 1948, when 

segregation even in education and schools in South Africa was 

codified. Today, the lasting effects of the educational segregation of 

apartheid are discernible in the systemic problems of inadequate 

facilities and the discrepancy in the level of basic education for the 

majority of learners.”3 

97. While these comments apply to basic education, I submit that the legacy of 

apartheid is even more pronounced in the context of higher education. There is 

a greater need to facilitate access to tertiary education for black learners in 

particular. The fact that I am arrested for arbitrary reasons and in a selective 

fashion is a deprivation of my right to education and constitutes a grave threat 

to the exercise of freedoms by other students.  

98. Another important aspect also raised in this case relates to the interests of 

students broadly. It is inevitable that there will be further protests either this 

year or next relating to fees or some other disagreement with university 

management. Police and prosecutors need legal guidance on balancing the 

rights to freedom of expression and the legitimate law enforcement by police. At 

the moment there is no judicial clarity on this issue, hence I have been treated 

in such a selective fashion, and apparently made an example of.  

99. In the premises, I submit that this appeal raises a constitutional issue and that it 

is in the interest of justice that same be ventilated before this Court.  

100. The issues raised herein are of public significance. They concern my rights to 

                                            
3
 Governing Body of Juma Musjid Primary School and others v SA NO and others 2011 (8) BCLR 761 

(CC) at para 42. 
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engage in protest in support of legitimate demands. Also at stake are the 

legitimate boundaries to be observed when engaging in protests. This issue 

affects not only me, but the general student population. The issues in this case 

will most likely occur again in the future and it is in the interests of justice that 

special leave must be granted to this Court.   

101. The new school term is about to commence. If the parties involved in and 

affected by the Fees Must Fall campaign are for whatever reason unable to 

reach common ground, it is likely that the protests may ensue again. This is 

most likely to be accompanied by student arrests. It is therefore imperative that 

this court makes a definitive pronouncement as to the manner in which such 

cases must be approached by our courts.  

102. It is worthy to mention that during my appeal before the High Court, it was the 

submission of the NPA that the State President, Mr Jacob Zuma has called 

upon law enforcement agencies to “clamp down” on student protests. This 

submission was raised to oppose my appeal. I am advised that the NPA is an 

independent organ which must prosecute without regard to the views of the 

governing party. That it considered it appropriate to factor the views of the State 

President in formulating its approach is most distressing. It is therefore in the 

public interest for this court to make a definitive ruling not only for my-self, but 

to vindicate the independence of the NPA, which is under threat at the moment 

from the arbitrary use of power by its officials.  

URGENCY  

103. In itself, bail is an inherently urgent judicial process as it concerns the liberty of 

person. The urgency can also be gleaned from the provisions of section 60 of 

the Criminal Procedure Act, 1977 which enjoins the court not to act as a 

passive bystander but to take the initiative in bail proceedings. 

104. The fact that I have been in prison for four months renders the matter most 

urgent. The matter is urgent also because of the public interest. If there should 

be any protests accompanied by arrests in 2017, it is important that there is a 

definitive pronouncement on the rules of bail from this Court. In my own 
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experience there has been an abuse by the state when it comes to bail 

hearings. My case proves that I have been singled out for harsh treatment. All 

the students who were arrested together with me have been released on bail. 

Yet we face identical charges and there is no distinction in our cases. The NPA 

did not oppose bail or release on warning in their instances. But it has done so 

in my case.  

105. In the circumstances, it is submitted that the interests of justice require the 

urgent hearing of this bail appeal and my immediate release from incarceration. 

In the interests of the expeditious hearing of the matter, the full record of the 

proceedings that were before the High Court is filed together with this 

application. It is therefore submitted that the Chief Justice in the exercise of 

discretion, consider the expedited hearing of the matter. In this respect I am 

advised that by its very nature a bail appeal should be dealt with on an urgent 

basis. In these particular facts, there is even a greater need to hear the matter 

urgently since I have been incarcerated for such a length period of time and on 

the objective facts I pose no risk to the proper functioning of the criminal justice 

system. 

CONCLUSION 

106. It is therefore submitted that application for leave to appeal should be granted. 

The appeal should be upheld and the finding of the judge a quo should be set 

aside and replaced with the conclusion releasing me from detention on bail.  

WHEREFORE I pray that it please this honourable court to grant an order as is 

sought in the application for leave to appeal.  

 

 

__________________________ 

DEPONENT 
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I hereby certify that the deponent knows and understands the contents of this 

affidavit and that it is to the best of the deponent’s knowledge both true and correct.  

This affidavit was signed and sworn to before me at ___________________ on this 

the ____day of JANUARY 2017, and that the Regulations contained in Government 

Notice R.1258 of 21 July 1972, as amended by R1648 of 19 August 1977, and as 

further amended by R1428 of 11 July 1989, having been complied with. 

 

      

 __________________________ 

COMMISSIONER OF OATH 

 

 

 


