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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

  

                                                                                    CASE NO : CCT 23/17 

In the matter between: 

 

THE STATE         APPLICANT 

 

And 

 

BONGINKOSI GIFT KHANYILE      RESPONDENT 

AFFIDAVIT 

 

I, the undersigned, 

KELVIN LLEWELLYN SINGH 

do hereby make oath and say that: 

1 I am employed by the National Prosecuting Authority of South Africa. I hold the 

position of Senior State Advocate and am based at the offices of the Deputy 

Director of Public Prosecutions, situated at 88 Joe Slovo Street, Durban. I am 

duly authorised to depose to this affidavit. 

 

2 The facts contained in this affidavit are to the best of my knowledge true and 

correct.  
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INTRODUCTION 

3 This is an application for the condonation of the late filing of the Applicant’s 

answering affidavit to the Respondent’s main application for leave to appeal 

against the refusal of bail in the court a quo (“the application”). 

 

BACKGROUND 

4 The Applicant received a copy of the application on 27th January 2017. A copy 

of the court’s directive was received on 2 February 2017. A copy of the directive 

is attached marked A 1. The supplementary affidavit of the Respondent was 

received on 2 February 2017. 

 

5 In terms of the court issued directive, the Applicant was required to file its 

answering affidavit on or before 6th February 2017. The Applicant has filed its 

answering affidavit one (1) day late ie. 7th February 2017. 

 

REASONS FOR THE LATE FILING OF THE ANSWERING AFFIDAVIT 

6 The circumstances which led to the late filing of the Applicant’s answering 

affidavit are as follows:- 

6.1 A copy of the application was only received by myself on 1st February 

2017, from our administration department.  
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6.2 I immediately, upon recognising the urgency, commenced reading and 

preparing the reply to the application. 

6.3 On 3 February 2017, our administration department contacted Skynet 

Courier (“Skynet”) whom is responsible for all courier arrangements for 

the Applicant. The reasons for utilising their services are that the 

papers were being prepared in Durban and needed to be filed in 

Johannesburg.  

6.4 We were telephonically informed by the officials of Skynet that if we 

have the answering affidavit ready by 08h30 on 6th February 2017, they 

would be able to transport the documents the same day to our 

corresponding agents in Johannesburg by 14h00. Our corresponding 

agents are based in the vicinity of the high court building situated in 

central Johannesburg. 

6.5 On the strength of their communication to us, we agreed to have the 

documents ready as set out above. 

6.6 From 1st February 2017 until 5th February 2017, I drafted the answering 

affidavit. From a logistical perspective, we had to arrange for twenty 

five (25) copies of the answering affidavit to be made for filing at court 

as well as one (1) copy for service. In addition thereto, video footages 

relating to the matter had to be compiled and placed onto a compact 

disc. 

6.7 On 6th February 2017, we served a copy of the answering affidavit and 

notice of opposition on the Respondent at their Durban offices at 
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approximately 08h18. Service at this address was agreed to by the 

Respondent. A copy of the email marked annexure A 2, attached 

hereto confirms same. 

6.8 We thereafter packaged the answering affidavit and notice of 

opposition for Skynet to transport. Same was handed to them at 

precisely 08h30 on 6th February 2017, as agreed. I attach a copy of the 

waybill reflecting same, marked A 3.  

6.9 I constantly tracked the movement of the package to ensure it reached 

our corresponding agents timeously.  

6.10 I was initially informed that it reached Johannesburg airport by 13h10.   

6.11 However, it was only handed to our correspondent agents at 

approximately 15h49 the same day. The papers could not be filed in 

light of the registrar’s office closing at 15h30. 

6.12 Upon querying the reason for the delay from Skynet, I was informed 

that the delays are due to flights out of Durban to Johannesburg as well 

as travelling time in Johannesburg. 

6.13 Accordingly, the Applicant’s answering affidavit could not be filed 

timeously. 

 

7 I respectfully request this honourable court to consider the following:- 
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7.1 The application is comprehensive in that it consists of approximately 

106 paragraphs and 43 pages. It required preparation and time to 

answer each allegation correctly. The Applicant’s answering affidavit 

consists of 115 paragraphs and is fifty (56) pages in length, excluding 

annexures. 

7.2 The Respondent brought the matter on an urgent basis, for which they 

asked for condonation for not complying with time limits. The Applicant 

has not opposed the urgency of the matter. 

7.3 The Applicant was intent from the outset of this matter, to oppose the 

relief sought by the Respondent, on the basis of the serious nature of 

the matter.  

7.4 The delay caused in the answering affidavit being filed late is due to 

circumstances beyond our control. 

 

8 I respectfully submit that the Respondent is not prejudiced in any manner 

whatsoever by the late service (one day) of the documents into court. It is in 

the interests of justice that this honourable court has sight of the contents of the 

answering affidavit in order to fully understand the basis upon which the 

application is opposed.  

 

9 On the basis of the contents of the answering affidavit, I submit that the 

Applicant has a strong prospect of succeeding in having the application filed by 
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the Respondent, being refused. It must be noted that the Kwazulu Natal high 

court and the Supreme Court of Appeals have found in favour of the Applicant 

on the merits of the matter previously.     

 

10 I further submit that there is no wilful default by the Applicant in filing its papers 

late. The late filing was due to logistical delays and through no error on the 

Applicant’s part.  

 

11 On the basis of the above, I respectively request this honourable court to 

condone the late filing of the Applicant’s answering affidavit. 

 

 

______________________________ 

Deponent 

 

I certify that on this 7th day of February 2017, the deponent signed the affidavit 

in my presence and declared that he knows and understands its contents, that 

he has no objection to taking the prescribed oath and that he considers the 

oath to be binding on his conscience.  
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________________________________ 

Commissioner of Oaths 

Full Names: 

Designation: 

Area: RSA 

Address: 

 


