
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

Case No.:CCT27/17 

 

In the matter between:  

 

BONGINKOSI GIFT KHANYILE Applicant  

 

  

And 

 

 

  

THE STATE Respondent 

 

 
APPLICANT’S SUBMISSIONS 

 

 

CONTENTS 

 

INTRODUCTION……………………………………………………………………………2 

 

INTERPRETATION OF SECTION 60(4) OF THE CRIMINAL PROCEDURE ACT 51 

OF 1977(“CPA”)…………………………………...     4 

 

CORRECT APPLICATION OF THE LEGAL TEST……………………………………….

            7 

REGULATION OF GATHERINGS ACT…………………………………………………..

            8 

PROCEDURAL RIGHTS IN TERMS OF SECTION 72(4) OF THE CRIMINAL 

PROCEDURE ACT 51 OF 1977 (“CPA’)………………..    11 

APPROPRIATE RELIEF……………………………………………………………………

            13 

LIST OF AUTHORITIES……………………………………………………………………

            15 

 

 



2 

 

 

 

INTRODUCTION  

1. There are four constitutional issues and matters of public importance that give 

rise to this Court’s jurisdiction in this case.  

2. First, is the correct interpretation of s 60(4)(a)-(f) of the Criminal Procedure Act 

51 of 1977. The Magistrate wrongly interpreted the section. She considered if 

the factors listed in 60(a)-(f) were present and once she concluded that some 

were indeed present, she concluded that bail ought to be refused. She 

assumed that those factors were themselves conclusive of the interests of 

justice. (Notably, this is the same erroneous approach which is being advanced 

by the State in its answering affidavit before this Court and also the same 

approach followed by the judge in the High Court.) We submit, however, that on 

a correct interpretation of the section, read together with s 35(1)(f) of the 

Constitution a two stage approach must be followed. First a court must 

determine factually whether the factors listed in s 60(4) of the CPA are present. 

If not, an accused person must be released on bail. If yes, it is erroneous to 

conclude that bail must automatically be refused. The second stage must still 

be applied, namely, the determination of the interests of justice.1 The first stage 

is a factual enquiry, while the second stage engages judicial discretion which 

must be informed by the overall standard of the interests of justice. The correct 

interpretation of s 60(4) of the CPA is a constitutional issue which engages the 

appellate jurisdiction of this Court.   

3. Second, when applying the law to the facts before her, the Magistrate placed 

undue emphasis on the alleged past conduct of the Applicant, particularly the 

criticism that he breached the warning conditions of 5 February 2016. The 

correct approach is to determine the probabilities in order to assess the future 

conduct of an accused. Past conduct is not immaterial. But it is not decisive. On 

the facts here, the University campus was closed by the time of the second bail 

                                            
1
 Section 35(1)(f) makes it clear that the interests of justice are paramount. And so does section 60(4) of the CPA itself. The 

factors listed in section 60(4) are not conclusive of the question of interests of justice. They are pointers in an overall enquiry of 
what the interests of justice might require. The Court must decide after an evaluation where the interests of justice lie.  
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application on new facts; the Fees Must Fall campaign had been suspended; 

the University residences were closed. There was simply no threat to any 

protectable public interest. An undue reliance on alleged past conduct of an 

accused is inconsistent with an accused’s rights in s 35(1)(f) of the Constitution 

– it reduces bail to an instrument of punishment. It fails to apply the standard  

as set by this Court.2 A misapplication of the law is a constitutional question 

which also requires pronouncement by this Court.3   

4. Third, there was no enquiry at all into whether or not the gatherings attended by 

the Applicant complied with the provisions of the Regulations of Gatherings Act 

205 of 1993. In this case, the Magistrate assumed, wrongly that the mere say 

so, without more, of a police official that a gathering is illegal, suffices. This is 

wrong. For a gathering to be illegal it must breach the Gatherings Act. The 

Gatherings Act must itself be construed consistently with the Constitution. 

While the Magistrate referred to the “context” of the protests, she failed to take 

into consideration that these were protests and gatherings about a burning 

issue of national importance – the affordability of University fees. To simply 

accept the say so of a police official about whether a gathering is lawful or not 

empowers the State to suppress lawful gatherings. It is in plainly in the interests 

of justice for this Court to make a pronouncement on the issue of when a 

gathering is illegal for purposes of bail proceedings. The Applicant was denied 

bail – at least in the High Court – solely on the ground that he violated his 

warning conditions by attending an illegal gathering. If the gathering was not 

illegal, then the Applicant would have been entitled to release.4  

5. Fourth, the rights of the Applicant to a fair trial were violated by the failure to 

conduct an inquiry which is mandated by s 72(4) of the CPA. The accusation 

against the Applicant was that he had breached his warning conditions. Section 

72(4) of the CPA sets out the procedure to be applied when an accused person 

has breached their warning conditions. Most importantly, an accused person is 

                                            
2
 S v Dlamini v Dladla and Others; S v Joubert; S v Schietekat 1999 (4) SA 623 (CC). 

3
 A misapplication of the law on the facts is not the same as the assessment of the facts as happened in S v Boesak 2001 (1) 

SA 912 (CC). Rather a comparable scenario   

 
4
 Bearing in mind that bail also implicates s 12 of the Constitution, it is necessary that there must be strict compliance with 

applicable and relevant legislation. 
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entitled to a fair hearing where he can present his side of the story before a 

determination can be made in that regard. In the course of the bail hearing 

herein, the Magistrate alluded to the fact that no inquiry had been made in this 

regard. But she failed to appreciate the significance of this acknowledgment to 

the enquiry on bail. The State cannot avoid to follow a process which is 

legislatively designed to deal with situations of a person which has breached 

their warning conditions (inclusive of fair hearing procedures) and then seek to 

use that very fact against him or her in bail proceedings. If the State elects not 

to conduct an enquiry, it should accept that no such conclusions can be made 

in the bail proceedings. What is important is that the State cannot avoid the 

enquiry and then seek to draw unproven and untested “facts” against an 

accused person. To do so is to breach the rights of an accused to a fair trial. 

While this is a procedural irregularity, it is sufficiently material to taint the 

proceedings. 

6. Each of these propositions is examined in turn.    

INTERPRETATION OF SECTION 60(4) OF THE CPA 

7. It will be recalled that two judgments were delivered by the Magistrate. First, on 

17 October 2016, when the first bail application was made and on 29 

November 2016, when bail on new facts was dismissed. Since the Applicant 

was charged with Schedule 1 offences, the onus was on the State to prove that 

it was not in the interests of justice for the Applicant to be released on bail.  

8. Section 60(4) of the CPA empowers a Court to refuse the release of an 

accused on bail if “[t]he interests of justice do not permit the release from 

detention of an accused where one or more of the following grounds are 

established”.5 This section must be construed consistently with s 35(1)(f) of the 

                                            
5
 The grounds are the following: 

“(a)Where there is the likelihood that the accused, if he or she were released on bail, will endanger the safety of the public 

or any particular person or will commit a Schedule 1 offence;  

 (b) where there is the likelihood that the accused, if he or she were released on bail, will attempt to evade his or her trial; 

or  

(c) where there is the likelihood that the accused, if he or she were released on bail, will attempt to influence or intimidate 

witnesses or to conceal or destroy evidence; or 
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Constitution, which guarantees the rights of an arrested “to be released from 

detention if the interests of justice permit, subject to reasonable conditions”. 

9. In construing s 60(4)(a)-(e), a two stage approach is warranted. First is a 

factual inquiry into whether the factors listed in ss (4)(a)-(e) are present. If these 

factors are not present, the accused must be released on bail. The question in 

this case is what happens when a judicial officer determines one or more of the 

factors to be present. In our submission, a further enquiry must be conducted to 

determine the interests of justice. The factors listed in s 60(4) are not 

determinative of the interest of justice, but they are relevant pointers.  

10. The first stage is a factual enquiry, which does not involve the exercise of 

discretion. A Court must assess the facts. The purpose is to assess the 

“likelihood” of risk to the purposes of bail. In S v Dlamini at para 53 this Court 

held that the notion of “likelihood” means that there must be a probability that 

such risk will materialise. “A possibility or suspicion will not suffice”.  

11. Once the first stage has been assessed, it must be decided what will be in the 

interests of justice. The purpose is to strike a proper balance between the rights 

of an accused and the interests of society in the proper administration of 

justice. In S v Dlamini at para 52, this Court held that when assessing the 

interests of justice the focus must be “primarily on securing the attendance of 

the accused at trial and on preventing the accused from interfering with the 

proper investigation and prosecution of the case”. 

12. What this boils down to is that a mechanical ticking of the box approach must 

be avoided. A proper balance must be struck between the interests of an 

accused and those of society in the proper administration of justice. The 

Applicant’s gripe with the findings of the Magistrate in this regard is the 

mechanical interpretation of s 60(4). The Magistrate referred to the interests of 

justice in various parts of her judgment. However, her understanding of the 

relationship between the interests of justice appears at pages 67 to 68 of the 

                                                                                                                                        
 (d) where there is the likelihood that the accused, if he or she were released on bail, will undermine or jeopardise the 

objectives or the proper functioning of the criminal justice system, including the bail system;  

(e) where in exceptional circumstances there is the likelihood that the release of the accused will disturb the public order 
or undermine the public peace or security” 
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transcript of the first bail hearing, where the Magistrate, in delivering her ruling 

on bail, states:  

“The core concept in this bail application is the phrase “interests of 

justice” and the Court has to look at section 60(4)(a) to (e) to decide if it 

will be in the interests of justice to grant bail or not. Although this 

subsection contains a considerable number of specific stipulations, the 

essence of principles and considerations underlying bail is simply that 

no one should [remain] locked up without good reason. This finding 

involves a value judgment of what is fair to all concerned, taking into 

account the factors mentioned in subsection (4) to subsection (9).” 

[Emphasis added]  

13. Clearly evident from this is the failure to appreciate the separation between the 

factual findings and the exercise of discretion. The Magistrate effectively 

collapsed the enquiry into one, resulting in the inevitable conclusion that as 

soon as one of the factors listed in s 60(4) was present, then bail must be 

refused. But the correct approach, as advanced above, is to determine the facts 

– through the standard of likelihood – and thereafter subject them to the overall 

enquiry of interests of justice. Section 60(4) does not say that it contains an 

exhaustive standard of the interests of justice. Quite the contrary. It states that 

bail may be refused if “[t]he interests of justice do not permit the release from 

detention of an accused where one or more of the following grounds are 

established”. [Underlining added] The latter part of the section is clearly subject 

to the interests of justice standard. And this construction is warranted by s 

35(1)(f) which impels the release of an accused from arrest and detention 

subject to the interests of justice.  

14. It is wrong to subordinate the constitutional standard of interests of justice to 

the provisions of the statute. The statute must be interpreted in light of the 

Constitution. When that exercise is properly conducted, one must bear in mind 

that the interests of justice dictate that the purpose of bail provisions is to 

ensure that the attendance of an accused in his or her trial is not compromised 

and that an investigation into the alleged crimes is not hindered.  
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15. It is in any event generally in the interests of justice that the Court clarifies the 

correct interpretation of the provisions of s 60(4) of the CPA in the light of the 

Constitution. The only judgment of this Court that we could find on the bail 

provisions is S v Dlamini which concerned the validity of the sections itself not 

its treatment by judicial officers, an issue which is central to this case.  

CORRECT APPLICATION OF THE LEGAL TEST  

16. We have shown that the Magistrate incorrectly interpreted the law. She also 

misapplied the law. We have argued in the interests of justice enquiry the 

principle focus on the attendance by an accused in his or her trial and ensuring 

that the case can be investigated properly. An accused who will stand his or her 

trial and where there is no likelihood of interference with the investigation 

should generally be released on bail.  

17. When the matter came before the Magistrate for the bail application on new 

facts, on 29 November 2016, it had become common cause that the Applicant 

will stand his trial, and that the investigation was completed. In the first 

judgment of 17 October 2016, the Magistrate held specifically that one of the 

reasons why the Applicant must not be released on bail is the likelihood of 

interference with the investigation.  

18. Therefore, once it was clear that the investigation was finalized – with virtually 

all witnesses being state witnesses – the interests of justice clearly favoured 

the release of the Applicant on bail. She justified the conclusion by simply 

stating that “the probability still remains that the witnesses can still be interfered 

with especially after the statements have been handed over to the defence.” 

The Magistrate stated no reasons at all for this conclusion. As this Court has 

pointed out before, the word “likelihood” denotes a “probability”. This is not the 

same as guesswork, conjecture or speculation. And “[a] possibility or suspicion 

will not suffice”.6 

19. Bearing in mind the fact of the conclusion of the investigation and the common 

                                            
6
   S v Dlamini at para 53. 
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cause fact that the Applicant will attend his trial, the sole justification by the 

Magistrate in denying the Applicant bail was that he had violated his warning 

conditions and had generally misconducted himself in relation to the charges he 

faces. This approach is erroneous too. Bail must not be used to punish. S v 

Acheson underscores this point: 

“An accused person cannot be kept in detention pending his trial as a 

form of anticipatory punishment. The presumption of the law is that he 

is innocent until his guilt has been established in Court. The Court will 

therefore ordinarily grant bail to an accused person unless this is likely 

to prejudice the ends of justice.”7 

20. In S v Dlamini this Court held:   

“Paragraphs (b), (c) and (d) in contra-distinction to paragraph (a), are 

directed at protecting and promoting the integrity of the investigation 

and presentation of the case in respect of which the detainee has been 

arrested.  Those are undoubtedly the primary and most commonly 

expressed objectives of the pre-trial detention.  The interests of justice 

in regard to the grant or refusal of bail therefore do focus primarily on 

securing the attendance of the accused at trial and on preventing the 

accused from interfering with the proper investigation and prosecution 

of the case.”8 [Emphasis added] 

21. The Magistrate’s interpretation of the law, and her subsequent application to 

the facts demonstrates that she did not appreciate the correct legal test. The 

correct application of the law by judicial officers is a matter of manifest public 

importance which should be considered by this Court in terms of s 167(3) of the 

Constitution.  

REGULATION OF GATHERINGS ACT       

22. The Magistrate’s central reasoning for denying bail to the Applicant was the fact 

                                            
7
  1991 (2) S A 805 (NMHC) at 821 F-H. 

8
 S v Dlamini at para 53. 
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that she found that he had breached the warning conditions imposed on 5 

February 2016, in a previous matter, which also had to do with student protests, 

as alluded to above. 

23. The warning in question was that the Applicant must not attend unlawful 

gatherings.9 Two issues arise in this regard. First is the correct interpretation of 

the conditions, when reference is made to an “unlawful gathering”. Second is a 

factual question whether or not the gatherings attended by the Applicant were 

illegal. The second question may not engage the jurisdiction of this Court, 

unless it can be shown that there is a matter of public significance immanent 

therein.   

24. The right to assemble peacefully and unarmed is constitutionally entrenched.10 

Anyone who is unarmed can gather peacefully and demonstrate.11 “The right to 

freedom of assembly is central to our constitutional democracy. It exists 

primarily to give a voice to the powerless. This includes groups that do not have 

political or economic power, and other vulnerable persons. It provides an outlet 

for their frustrations. This right will, in many cases, be the only mechanism 

available to them to express their legitimate concerns. Indeed, it is one of the 

principal means by which ordinary people can meaningfully contribute to the 

constitutional objective of advancing human rights and freedoms. This is only 

too evident from the brutal denial of this right and all the consequences flowing 

therefrom under apartheid.”12  

25. The interpretation of the warning conditions implicates a range of constitutional 

rights. If they are interpreted too widely, the risk exists that they will effectively 

be used as ban to any demonstration and any challenge by students to 

                                            
 
9
 The application for leave to appeal makes extensive references to these findings in the application for leave to appeal. They 

were again emphasised by the High Court, which held: “The above facts are in my view sufficient to conclude that the appellant 
participated in an unlawful gathering in direct breach of the warning conditions. … I am therefore satisfied that the Learned 
Magistrate was correct in concluding that the appellant breached the warning conditions imposed in the February matter.”  
 
10

 Section 17 of the Constitution. 

11
 SATAWU v Garvis and others 2013 (1) SA 83 (CC) at para 61 at para 52. 

12
 SATAWU v Garvis and others 2013 (1) SA 83 (CC) at para 61. 
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governmental power. In this case the very call behind the student boycotts 

concerns a matter of significant national importance about access to tertiary 

education for the majority that remains poor, black and in the margins of 

society. Protests are a powerful instrument of their democratic rights and the 

need to hold the state accountable to the constitutional promises.  

26. A construction of the conditions which is unduly wide carries the risk of freezing 

the protests and closing down the democratic space. We submit that the 

condition not to engage in illegal gathering must be strictly construed to refer 

only to gatherings in breach of the Gatherings Act. We are not aware of any 

other statute which regulates gatherings.13 

27. Once this is appreciated, it becomes clear that the fundamental error by the 

Magistrate was to accept the mere say so of a police witness that the gathering 

was unlawful, with no evidence at all. This erroneous approach – which is 

perpetrated by the State in its opposing papers – essentially confers the police 

with the power to decide the legality of a gathering. This is contrary to the Act 

and contrary to the principle of the rule of law. The police have the power to 

prohibit a gathering. But they have no power to decide if a gathering was lawful 

or not. That is a function of a court.  

28.  Section 5 of the Gatherings Act sets out one instance when a gathering can be 

prohibited, if there is evidence of illegal activity in the gathering which comes to 

the attention of the police. The police must first inform the convenor of the 

gathering of such information that has come to their knowledge. Thereafter the 

police may 

“apply to an appropriate magistrate to set aside such refusal or to prohibit such 

gathering, as the case may be, and themagistrate may refuse or grant the appli

cation.” This is an important check on the power to police gatherings. The 

power to prohibit a gathering in terms of s 5 of the Act must be exercised by a 

magistrate, not the police.  

29. Recently the Full Bench of the Free State High Court in Patricia Tsoaeli and 

                                            
13

 The Applicant specifically cited the Gatherings Act in is founding affidavit and the State has not suggested that gatherings 

are not governed by this Act. 
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Others v The State, Appeal No.: A222/2015, 17 November 2016, held that that 

the phrase “prohibited in terms of this Act” “must be considered to refer to a 

prohibition that had been issued by the authorities and communicated to the 

convener and other stakeholders as contemplated in section 4(5) of the RGA.”  

30. It is also worth noting that under the Gatherings Act, it is a defence to a charge 

of participating in an illegal gathering that the gathering was spontaneous. We 

submit that if the gatherings attended by the Applicant were not in breach of the 

Act, it was not possible to find that he violated his warning conditions by 

attending an unlawful gathering.    

31. The correct interpretation of lawful and unlawful gatherings is a constitutional 

matter of public importance. And so is the correct interpretation of the terms of 

the order issued by the Magistrate regulating warning conditions.  

PROCEDURAL RIGHTS IN TERMS OF SECTION 72(4) OF THE CPA 

32. To recap, in the first judgment refusing the Applicant bail, three broad reasons 

were given by the Magistrate: first that the Applicant would likely interfere with 

witnesses, conceal evidence or jeopardise the investigation; second that the 

Applicant had breached his warning conditions, by attending illegal gatherings 

and being violent towards the police and therefore was likely to commit a 

Schedule 1 offence; and third that there was  a likelihood that the Applicant’s 

release would undermine or jeopardise the objectives of the proper functioning 

of the criminal justice system including the bail system.   

33. However, when the matter came before the Court on 29 November 2016 the 

ground had shifted considerably because the class boycott had ceased; the 

investigations were completed; and the testimony of the Applicant – on affidavit 

– was that as far as he was aware there had been a tactical shift in the Fees 

Must Fall campaign, with a focus on finding diplomatic solutions, following 

interventions by the government.  

34. Given the above, the likelihood of tempering with the investigation; the 
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concealment of evidence; and the likelihood of the Applicant committing 

Schedule 1 offences was nil. This much was apparent to the Magistrate and to 

the High Court Judge in the matter, hence the only basis that remains, which 

remained in the High Court judgment for denying the Applicant bail was that he 

had violated his warning conditions.  

35. Here, however, the State faced the legal hurdle that there was never an enquiry 

held in terms of section 72(4) of the CPA to determine the breach of the 

warning conditions. It was never satisfactorily explained why such enquiry could 

not be held. The Magistrate expressly stated that the enquiry could not be held 

because the Applicant was in prison. But this is not sound justification for failing 

to hold the enquiry. Section 72(4) provides: 

“(4) The court may, if satisfied that an accused referred to in subsection 

(2) (a) or a person referred to in subsection (2) (b), was duly warned in 

terms of paragraph (a) or, as the case may be, paragraph (b) of 

subsection (1), and that such accused or such person has failed to 

comply with such warning or to comply with a condition imposed, issue 

a warrant for his arrest, and may, when he is brought before the court, 

in a summary manner enquire into his failure and, unless such accused 

or such person satisfies the court that his failure was not due to fault on 

his part, sentence him to a fine not exceeding R300 or to imprisonment 

for a period not exceeding three months.” 

36. Two aspects in this section must be emphasized. The first is the procedural 

rights which are guaranteed to an accused person. He or she must be brought 

before Court for its to decide if there has been a failure or not. Second, mens 

rea – either in the form of dolus or culpa – is required. In this regard, the failure 

to comply with a warning condition is not per se punishable. It is only 

punishable where there is fault on the part of an accused person.  

37. The problem here is that the Magistrate completely dispensed with the process, 

and concluded that there was a failure to comply with warning conditions. The 

High Court Judge did the same. If the State wanted to use the failure of the 

Applicant to comply with warning conditions to deny him bail, it should have 
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ensured that his procedural rights are complied with. The case of S v Singo14 

held that accused’s rights to a fair trial apply to enquiries held under s 72(4) of 

the CPA.  

38. The failure to hold any form of enquiry into the breach of the warning conditions 

was an irregularity. 

APPROPRIATE RELIEF  

39.  Quite apart from the irregularities flowing from the failure to properly interpret 

and apply ss 60(4) and 72(4) of the CPA, the primary issue is that the State is 

unable to prove that the continued detention of the Applicant is in the interests 

of justice. Rather, even in the papers filed before this Court, the State harks 

back to the seriousness of the offence, its prospects of securing a conviction, 

and the fact that the Applicant once violated his warning conditions.  

40. Yet these facts are common cause: 

40.1 The Applicant will stand his trial and is not a flight risk; 

40.2 By 29 November 2016, the investigating officer, and the State Prosecutor 

confirmed in Court that their investigations were completed;  

40.3 14 of the 17 witnesses to be called by the State are police officers. The 

remaining 3 are senior officials at the University; and  

40.4 The charges faced by the Applicant are all classified as Schedule 1 

offences, in terms of the CPA.  

41. In these circumstances, it cannot be said that the interests of justice justify the 

continued detention of the Applicant. The detention of the appellant is both 

punitive and amounts to a preventative detention. Our entire legal system is set 

up against this. Freedom is both a value and a right of our legal system. But it 

                                            

14
 S v Singo 2002 (4) SA 858 (CC).  
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has been improperly attenuated here. There is no plausible or probable basis to 

allow the appellant to continue languishing in prison, on a perpetual basis, 

pending the outcome of a trial whose commencement or conclusion is a matter 

of great uncertainty at this stage. 

42. The appropriate, just and equitable remedy is grant the application for leave to 

appeal; allow the appeal; set aside the rulings of the Magistrate of 17 October 

2016 and 29 November 2016 and direct that the Appellant must be released on 

bail, upon payment of an amount to be determined by the Magistrate.   

Tembeka Ngcukaitobi 

Naledi Mothapo 

Counsel for the Applicant 

13 February 2017 

 

 

 

 

 

 

 

 



15 

 

LIST OF AUTHORITIES 

1. S v Dlamini; S v Dladla and Others; S v Joubert; S v Schietekat 1999 (4) SA 

623 (CC) 

2. S v Boesak 2001 (1) SA 912 (CC) 

3. S v Acheson 1991  (2) SA 805 (MNHC) 

4. SATAWU v Garvis and Others 2013 (1) SA 83 (CC) 

5. Patricia Tsoaeli and Others v The State Appeal No.: A222/2015, 17 

November 2016 (unreported) 

6. S v Singo 2002 (4) SA 858  (CC) 


