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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

  

                                                                                    CASE NO:CCT 23/17 

In the matter between: 

 

BONGINKOSI GIFT KHANYILE    APPLICANT 

 

And 

 

THE STATE       RESPONDENT 

 

ANSWERING AFFIDAVIT 

 

 

I, the undersigned, 

KELVIN LLEWELLYN SINGH 

do hereby make oath and say that: 

1 I am employed by the National Prosecuting Authority of South Africa. 

I hold the position of Senior State Advocate and am based at the 

offices of the Deputy Director of Public Prosecutions, situated at 88 

Joe Slovo Street, Durban. I am duly authorised to depose to this 

affidavit. 
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2 The facts contained in this affidavit are to the best of my knowledge 

true and correct. I have perused the bail proceedings in the court a 

quo and my submissions herein are based on my knowledge of all 

these proceedings as they have transpired to date. 

 

INTRODUCTION 

3 I have read the application brought by the Applicant on an urgent 

basis, together with the proceedings of the court a quo. For the 

reasons outlined hereunder, the Respondent strongly opposes the 

relief sought by the Applicant for the following reasons:- 

3.1 I submit that there are no merits in him bringing this 

application before this honourable court.  

 

3.2 There are no issues of constitutional importance that 

warrants the attention of this court. For reasons which are set 

out below, it is submitted that there is no issue present which 

raises a constitutional infringement of the Applicant’s rights to 

bail. 

 

3.3 The Applicant has once again, as before the Supreme Court 

of Appeals (“SCA”), elected to present to this honourable 

court selective facts which are in his favour, whilst omitting 

salient facts which present a fair and accurate picture of the 
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developments of this matter. There has been a material non 

disclosure of pertinent facts by the Applicant. These material 

facts are necessary and relevant for this honourable court to 

consider when adjudicating upon the granting of leave to 

appeal.  

 

3.4 I will demonstrate the falsity that the Applicant has alleged in 

his application. 

 

3.5 Parts of the argument raised in this application were never 

raised before in the Kwazulu-Natal High Court nor at the 

SCA. 

 

4 Before I respond to each allegation in the Applicant’s affidavit, it is 

prudent to contextualise this application. 

 

THE APPLICANT’S CASE 

5 The argument advanced by the Applicant in the present matter arises 

from the refusal of him being released on bail by firstly, the 

magistrate’s court, thereafter the Kwazulu-Natal High Court and the 

SCA. Upon a reading of his affidavit, his argument can be succinctly 

paraphrased as follows:- 

5.1  The interests of justice permits his release on bail. 
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5.2 He did not violate any of his warning conditions which were 

imposed previously in his pending case. 

5.3  He never attended an illegal gathering. 

5.4 His constitutional rights to expression, to assemble and 

picket, political rights and freedom of movement were 

violated by the refusal of bail. 

5.5 His release on bail would not undermine the proper 

functioning of the criminal justice system.  

 

THE CASE OF THE RESPONDENT 

6 The opposition by the Respondent to the Applicant being released on 

bail is premised on the following grounds:- 

6.1 He has breached the warning conditions of his pending case 

by being charged for many counts in this matter for identical 

offences. 

6.2 He was expelled from Mangosuthu Technikon for a period of 

three years for participating in an illegal gathering and public 

violence. 

6.3 He was scheduled to appear in court on another case (which 

occurred on 11 September 2016) in respect of a trespassing 
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charge wherein it is alleged he had trespassed onto a 

student accommodation residence. 

6.4 He was seen pouring fuel onto a tyre and it being set alight 

during the protest action. 

6.5 He is in a leadership role and incited other students to 

retaliate against the police and supported the burning down 

of the tertiary institutions (in the video footages). 

6.6 He is seen in the video footages throwing objects at the 

police and using a slingshot to propel objects at the police.  

6.7 The Applicant clearly disrespects lawful authority and court 

orders since he has violated both aspects. 

6.8 The extensive damage that has been caused by the fees 

must fall protests, has affected the country as a whole 

economically and thousands of students personally. 

6.9 He is not a callow youth. He is 26 years old and has fathered 

three children. 

6.10 The Respondent has a strong case against him. 

7 I will elaborate on these factors which are supported by the evidence 

led in this matter. 
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8 Insofar as the Applicant has raised a violation of his constitutional 

rights, same will be elaborated upon with the view to demonstrate to 

this court, that the three previous courts of law (magistrate court, high 

court and supreme court of appeal) were alive to his constitutional 

rights and upheld them at all stages of these proceedings. There was 

no violation of any of his constitutional rights. 

 

9 Another area of concern is that the Applicant has in this application, 

introduced evidence of which was never part of the bail proceedings 

against him in the magistrate’s court. This is a clear attempt to 

introduce evidence improperly and cloud the mind of this honourable 

court. I will highlight these aspects as and when they arise. 

 

AD MERITS 

10 I will now deal with each of the allegations contained in the 

Applicant’s affidavit. I wish to point out at this stage that the 

arguments of the applicant are continuously repeated throughout his 

application and I was constrained to respond thereto accordingly. 
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AD PARAGRAPHS 1 TO 3 

11 Save for admitting that the Applicant is a student, the remaining 

contents of these paragraphs are denied.  

 

AD PARAGRAPH 4  

12 The content of this paragraph is admitted. 

 

AD PARAGRAPHS 5 TO 6 

13 The contents of these paragraphs fall outside the knowledge of the 

Respondent. It relates to the objectives of the fees must fall protests, 

which are irrelevant to the issue at hand in this matter.  

 

AD PARAGRAPH 7 

14 Save for admitting that section 29 of the Constitution of the Republic 

of South Africa Act 108 1996 (“the Constitution”) embodies the right 

to education, the remaining contents are denied. 
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AD PARAGRAPHS 8 TO 9 

15 The contents of these paragraphs relate to the objectives that the 

Applicant has attempted to achieve through his political affiliation. 

Accordingly, these beliefs cannot be admitted to since it is immaterial 

to the issue at hand. It is denied in the strongest terms, that the 

Applicant is being selectively prosecuted.  

 

AD PARAGRAPHS 10 TO 19 

16 Save for admitting that the Applicant was arrested and charged for 

the offences listed herein, the remaining contents are denied. In 

amplification of the denial, the following submissions are tendered:- 

16.1 The Applicant has sought to conflate the enquiry in terms of 

section 72 of the Criminal Procedure Act 51 of 1977 (“the 

CPA”), with that of factors to be taken into account for a 

subsequent bail application on further charges. These further 

charges (which are the present charges he faces in this 

matter) were directly related to the warning conditions 

imposed in his pending case which transpired during 

February 2016.  

16.2 Accordingly, had the inquiry being held, it would have been a 

duplication of the proceedings since one cannot hold the 

enquiry for his alleged violation of the warning conditions for 
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the February 2016 matter, and then subsequently consider 

the same alleged violation of the warning conditions in the 

present matter. His constitutional right to challenge evidence 

and the violation of the warning conditions were always 

observed. In fact, in these proceedings, he has challenged 

the violation of his warning conditions vigorously in this 

matter. Hence, it is purely opportunistic for him to now claim 

that he was deprived of the right to hold that enquiry. He was 

never prejudiced in any manner whatsoever. 

16.3 I submit there was no need for the magistrate to have 

concluded an enquiry in this regard. The magistrate had in 

her possession the charge sheet (exhibit F in the court a 

quo) which contained the conditions imposed on the 

Applicant in respect of his pending charge in February 2016.  

I attach a copy of exhibit F and mark it as annexure KLS 1.  

16.4 I also attach a copy of the charge sheet, marked annexure 

KLS 2, in respect of this matter in which the application for 

bail was refused. This is an amended charge sheet since all 

the charges which the state intends to prosecute the 

applicant on at the trial stage, have been included. In light of 

the (initial eight) charges the Applicant faced in this matter, 

there was no need to conduct an inquiry in respect of any 

violation of his previous conditions.  
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16.5 It must be borne in mind that the magistrate in this matter 

was not the same magistrate whom imposed the conditions 

of release in respect of the Applicant’s pending charge in 

February 2016. Accordingly, it would be competent for the 

court in respect of the pending charge the Applicant faces, to 

conduct an inquiry into the Applicant’s violation of his 

conditions of release on warning. The Applicant is clearly 

wrong by imposing that responsibility on the magistrate in 

this matter. 

16.6 The Respondent has proven at the bail hearing through the 

evidence of Colonol Xulu, that the gatherings which the 

Applicant attended, were illegal and prohibited. It is illogical 

for the Applicant to envisage that the court wanted him to 

attend unlawful gatherings. 

16.7 A recurring theme in this entire application is that the 

Applicant actively participated in the unlawful gatherings. At 

no stage, did he protest peacefully nor exercised his 

constitutional right to assemble in a peaceful and respectful 

manner. The protest was marred by violence and destruction 

which was directly caused by him. This is evident in the video 

footages which were handed in as part of the bail record.  I 

accordingly at this juncture, attach the video footages 
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marked as exhibits H,P and R, as they were marked in the 

bail application. 

16.8 The Applicant has misled the court when he claims that the 

Respondent failed to prove the unlawfulness of the protests. 

The protestors, which included the Applicant, firstly never 

had the required permission to protest in the manner which 

they did. Secondly, they were repeatedly informed by the 

police that their gathering was unlawful and that they should 

disperse. They deliberately defied this lawful instruction and 

initiated assaults on the police for a prolonged period of time 

until the police retaliated with acceptable crowd control 

measures. In this regard, exhibits H,P and R are testament to 

the fact that the protests were unlawful. This is a classic 

example of the Applicant stating a falsity. 

16.9 In respect of the Applicant’s argument that there was no 

evidence of an unlawful protest, I submit that he has been 

economical with the facts of this matter. The investigating 

officer (Warrant Officer De Beer) and the eye witness 

Colonol Xulu testified that the gatherings were unlawful. This 

fact was never challenged at the bail application in any 

manner whatsoever nor placed in dispute by him or his legal 

representative at the time. Accordingly, it was common 

cause that the protests were unlawful. The magistrate and 
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the court a quo found this to be common cause, and rightfully 

so. In addition thereto, the Applicant and the protestors 

further had no permission to protest in the manner which 

they did. The video footages (exhibits P and R) displays in 

clear terms the repeated attempts by the police to disperse 

the crowd of protestors peacefully. 

16.10 The investigating officer, Warrant Officer De Beer, testified 

that there is direct evidence of witnesses “that saw the 

accused burning tyres, marching through the streets, 

intimidating other students to take part in the illegal 

protesting”.  (see page 9, lines 3 to 5 of the transcribed 

record).  

16.11 Colonol Xulu who attended the violent protests on 27 

September 2016 testified to the following effect, “when I 

attended the scene firstly I noticed the fire then I call all 

students aside to address them, also to precaution them to 

say the gathering that they were having its unlawful, that I 

brought to their attention, where Khanyile was part of those 

people as well”. (See page 113, lines 1 to 5 of the 

transcribed record). 

16.12 Hence the Applicant has deliberately lied when he states 

that at the bail application no evidence was led that the 

gatherings were prohibited by any official.  
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16.13 A further falsity by the Applicant is his submission that the 

proceedings were meant to start on 6th December 2016 but 

had to be adjourned at the request of the Respondent. In 

respect of the endorsement for 6th December 2016 on 

annexure KLS 2, the matter was adjourned for a pre-trial 

conference to 19 January 2017, with the Applicant already 

been handed the statements in the matter. The investigations 

were completed on 28 November 2016, one day before the 

bail application on new facts was refused.  

16.14 The Respondent never requested an adjournment of these 

proceedings. For the Applicant to state so, is clearly a 

fabrication. He is intentionally attempting to mislead the 

court by falsely accusing the Respondent. In fact, the 

Respondent went one step further and caused a letter to be 

addressed to his erstwhile representatives, in which pre-trial 

procedures were discussed. A copy of this letter was handed 

to the Applicant’s attorneys. They have failed to reply to the 

contents of the letter. I attach a copy of the letter marked 

KLS 3. This annexure demonstrates the attempts the 

respondent has made to expedite the matter and curtail the 

proceedings at trial stage. 

16.15 It is submitted that the state is ready to proceed to trial, as 

was the position on 6 December 2016. The accused was 
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arrested on 26 September 2016. He applied for bail 

immediately after his arrest. It was finalised on 14 October 

2016 and his bail application on new facts was finalised on 

29 November 2016. Hence, it cannot be said that the State 

has delayed this matter in any manner whatsoever. 

16.16 In fact, the Applicant has delayed the matter. It is worthy to 

mention that on 6 December 2016 and 19 January 2017, his 

legal representatives indicated that instructions have to be 

taken by them from their client (ie. The Applicant) before they 

could respond on the future conduct of the matter. The 

second pre-trial conference is set for 28th February 2017. 

Had the applicant been determined to expedite the matter, 

surely he could have consulted with his legal representatives 

prior to 19 January 2017 and indicated his position regarding 

any formal admissions which may be tendered. The delay is 

accordingly solely due to the Applicant.  

 

AD PARAGRAPH 20 

17 The contents of this paragraph are admitted. The amended charge 

sheet consists of the additional alternative charges for the Applicant 

to answer at trial stage. 
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AD PARAGRAPHS 21 TO 27 

18 The contents of these paragraphs are denied. The Applicant 

attempts to analyse the charges against him and indicate the 

strength of the charges against him. In doing so, he is embarking on 

a trial by elaborating on the merits of each charge. With respect, an 

analysis of the charges and the evidentiary weight attached thereto, 

is purely for the reserve of the trial court. At this stage of the 

proceedings, all that is required is the strength of the Respondent’s 

case. What the Applicant has done by analysing the evidence in 

detail, is to create a dress rehearsal for their argument at the hearing 

of the matter, if leave is granted (against which the Applicant argues 

that leave should not be granted).  

18.1 In light of the applicant challenging the strength of the 

Respondent’s case by analysing the evidence, he bears the 

burden of proof to show that there is a real likelihood he will 

be acquitted at the trial. On the facts of the present matter, 

he has certainly not proven that he will be acquitted of any of 

the charges. My authority for this proposition is laid out in S v 

Mathebula 2010 (1) SACR 55 (SCA) at paragraph 12, which 

states the following, 
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“But a State case supposed in advance to be frail may 

nevertheless sustain proof beyond a reasonable 

doubt when put to the test. In order to successfully  

challenge the merits of such a case in bail 

proceedings an applicant needs to go further: he must 

prove on a balance of probability that he will be 

acquitted of the charge” 

 

19 In order to fully understand the submission tendered herein, the 

video footages handed in at the bail hearing are of utmost 

importance in setting the scene for the charges against the Applicant. 

In this regard, I invite this honourable court to view the video 

footages which were part of the bail record. It is once again 

interesting to note that the Applicant has intentionally not filed the 

video footage with this court simultaneously with the filing of their 

application. The only inference to draw from their omission is that the 

video footage is damning evidence against the Applicant and he has 

selectively chosen not to bring it to the court’s attention.  

 

20 Exhibit H is a news interview with the Applicant in which he appears 

twice on the footage. His comments are clear and unambiguous. I 

urge this court to take note of his comments in light of the stance he 
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takes in this matter. His comments are in relation to the university 

buildings being damaged in Pietermaritzburg. The magistrate who 

initially refused bail recorded the following in her transcribed 

judgment at page 149, lines 8 to 12, in respect of exhibit H :- 

 

“A video was handed in where the accused made a public 

media statement where he said he was proud of the 

colleagues for burning down the universities, and warned 

that if the university and government involved the police they 

would be prepared to do anything, including burning” 

 

21 Exhibit P refers to the Applicant being placed on the shoulders of the 

group of protestors. It is this video in which the reference is made to 

moer the police.  

 

22 Exhibit R is a forty five (45) minute video clip which correctly explains 

the events of 27 September 2016. The conduct of the police and the 

protesting students and the Applicant can be clearly seen. Of 

particular interest, I invite this honourable court to focus on the 

events reflected on the video footage at the time frame of 33:00 until 

39:00. The events during this period relate primarily to the conduct of 

the Applicant. 
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22.1 The magistrate also viewed the footage and placed the 

following observations on record at page 119 lines 7 to 10 of 

the transcribed record, 

“There is a clear indication of a crowd throwing stones 

at the police, and the applicant is seen with a 

slingshot, slinging several stones towards the police, 

and then subsequently the stun grenade is released 

and the applicant is arrested” 

 

23 The Respondent has supplied the Applicant’s legal representatives 

with statements in the matter inter alia an affidavit by an explosive’s 

expert. Hence, there is prima facie evidence that the fuel which was 

used to ignite the tyre, does constitute an explosive device. I also 

draw the court’s attention to annexure KLS 3, where reference is 

made to this portion of the evidence. 

 

24 In respect of the obstructing traffic charge, this court only has to view 

exhibit R at approximately 30:00 until 39:00 to have a vivid picture of 

the disturbance to the traffic during the protest action. This is just one 

of many instances in the three video footages that the court can 

clearly observe the manner in which the traffic was affected by the 

Applicant’s conduct. 
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25 Insofar as the Applicant maintains that the gathering was not 

unlawful, I incorporate the argument tendered earlier on this issue at 

paragraphs 16.5 to 16.11. I specifically incorporate same herein. 

Furthermore, in exhibit R, the Applicant could be seen amongst the 

main convenors of the gathering. Nevertheless, this is an issue for 

the trial court to decide and not at a bail enquiry. 

 

26 The Applicant maintains that he never uttered the words “moer them” 

with reference to the police. However, if one takes into account his 

admission in his supplementary affidavit (at paragraph 5 of annexure 

FA 2) that he no longer holds the views expressed in the video 

(exhibit H), read together with the video footage (exhibit H), the only 

inference to draw is that the Applicant uttered the inciteful words 

“moer them”. Moreover, the honourable Justice Chilli made this 

finding at paragraph 12 of his judgment. Corroboration for this finding 

is also present in Colonol Xulu’s evidence.  

 

26.1 It was further stated by the magistrate that the Applicant 

“confirmed that strong views are expressed in the video, but 

no longer holds these views and realised he erred when 

making the statements.” (page 153 of the transcribed 

judgement at lines 15 to 17) 
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27 The charge of public violence is significantly strong against the 

Applicant. On exhibit R, between the time periods 32:30 until 37:29, 

the Applicant could be seen clearly using a slingshot and other 

objects which he threw at the direction of the police. The evidence is 

overwhelming in this regard. Notably so, the Applicant appears to 

have conceded using a slingshot to propel objects in the direction of 

the police. This on its own is an admission which is tantamount to a 

plea of guilty on this count. Yet, he remains steadfast in pleading not 

guilty to some of the charges in light of the overwhelming evidence 

against him.  

 

28 Insofar as the categorisation of the dangerous weapon is concerned, 

the state has provided the Applicant’s legal representatives with a 

ballistic report. Annexure KLS 3 supports this submission. 

 

29 The arrest of the Applicant was mutual since it appears from the 

investigations, that he did not flee like other persons from the scene 

at the time the police effected the arrest of him.  

 

 

 



21 

AD PARAGRAPHS 28 AND 29 

30 The contents of these paragraphs are denied. The video footage 

(exhibit H) is clear and audible. The comments by the Applicant could 

be clearly heard. Accordingly, it is submitted that the Applicant is not 

being truthful when he claims that he “did not encourage the burning 

of buildings at DUT”. In fact, the management at Durban University of 

Technology (“DUT”) foresaw the possible danger and requested 

additional police presence during the protest action during February 

2016 and again on 27 September 2016. Copies of letters written by 

the management of DUT are attached, marked KLS 4 and KLS 5 

respectively. It is in the interests of justice that this honourable court 

has sight of the safety precautions taken by the management of 

DUT. Furthermore, the Applicant is deflecting attention away from his 

unlawful conduct by querying why other persons were not arrested.  

 

 AD PARAGRAPHS 30 AND 31 

31 The contents of these paragraphs have been quoted out of context 

and has been politicised by the Applicant without any proper basis 

thereto. I categorically deny that there is any political interference 

insofar as the Respondent opposes the release of the Applicant on 

bail. The Respondent’s opposition is based purely on the facts of 

the matter. Three (3) other courts have agreed with our grounds 
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for opposing the applicant’s release. The National Prosecuting 

Authority has been independent at all times.  

 

32 The reference to the President, Mr. Jacob Zuma, was done in 

respect of the two newspaper articles which were admitted by 

consent at the bail application. They were marked as exhibits B and 

C. I attach copies of same marked KLS 6 and KLS 7 respectively. 

From a perusal of these articles, the economic and physical 

damages caused by the fees must fall protests is highlighted.  

 

33 It also attracted the attention of our government. Accordingly, with 

respect, the president of the country was well within his lawful 

powers to comment on the state of affairs caused by these protests. 

The magistrate was alive to the destruction caused by the fees must 

fall protest and uttered the following, 

” The fees must fall campaign on its own has merit and the 

students, like any other person in a democratic South Africa, has a 

right to protest. But they do not have the right to act in a destructive 

and violent manner. They do not have a right to demand that the 

universities shut down until the demands of free education are met. 

They do not have the right to stop other students who want to 

attend lectures. They do not have the right to threaten students who 

want to study and lecturers who want to teach. They do not have 
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the right to burn down universities”. (page 171 at lines 2-10 of the 

transcribed judgment) 

 

33.1 Furthermore, section 37 of the Constitution empowers 

parliament to declare a state of emergency in order to restore 

peace and order in the country. Hence, while this provision 

was not resorted to, it still deals with issues of national  

safety. Similarly, the fees must fall protest occurred 

countrywide and it was necessary to restore peace and order 

by arresting those responsible for the violent and unlawful 

conduct. 

 

34 The Applicant has sought to politicise his incarceration and the case 

against him without justification. At no stage throughout the 

prosecution of the applicant, was there any political influence. The 

Applicant was treated in a fair manner at all times.  

 

AD PARAGRAPHS 32 TO 37 

35 The contents of these paragraphs fall squarely within the knowledge 

of the Applicant. Accordingly, the Respondent cannot challenge his 

personal circumstances.  
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36 However, the Applicant has failed to attach proof of his in service 

training being revoked and his results. His incarceration is due solely 

to his destructive and violent conduct which manifested itself during 

the protest action on 27 September 2016. Accordingly, he ultimately 

is responsible for being incarcerated by electing to pursue this violent 

path. 

 

 

AD PARAGRAPHS 38 TO 41 

37 The contents of these paragraphs are admitted.  

 

38 In addition to the grounds mentioned by the Applicant for which the 

magistrate relied upon, the following grounds were decisive in 

reaching her conclusion:- 

38.1 The court found that the Applicant embraces violence and 

destruction and will endanger the safety of public. 

38.2 The Respondent had a strong case against the Applicant. 

(see page 164 of the transcribed judgement at line 12). 
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38.3 The charges the Applicant faces are serious and the 

possibility existed that if he were to be convicted, he faces a 

possible term of imprisonment. (see page 165 at lines 9-11 of 

the transcribed judgment). 

38.4 The Applicant has influence over concealing or destroying 

evidence since electronic equipment (which was necessary 

for investigation purposes) had already been removed from 

his residence prior to the arrival of the police. (see page 165 

lines 21 to 25 of the transcribed judgment). 

38.5 The Applicant was expelled from Mangosuthtu Technikon for 

identical allegations. (see page 167 lines 7-8 of the 

transcribed judgment) 

38.6 The court a quo found that the Applicant displayed “a blatant 

disregard for the law enforcement officer and has a clear 

disposition to incite violence”. (page 167 lines 14 to 15 of the 

transcribed judgment). 

 

AD PARAGRAPH 42 

39 Save for denying any repressive conduct by the state, the remaining 

contents are admitted. If the Applicant insists that the state acted 

repressively, he has remedies available to him to exercise, which he 

has failed to act upon. 
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AD PARAGRAPHS 43 to 51 

40 The contents of these paragraphs are admitted. 

 

AD PARAGRAPHS 52 TO 53 

41 The contents of these paragraphs are denied. The Respondent 

opposed the Applicant’s application for special leave to the SCA. It 

was noted that the Respondent had to file the video footages of the 

matter since the Applicant failed to do so at the SCA.  

 

42 The Respondent is accordingly, of the view that the application for 

special leave was dismissed purely due to there being no merits. 

Bearing in mind that the test for an application is less onerous than 

the actual appeal itself, it leads to the irresistible inference that the 

Applicant’s prospects of success were non-existent.  

 

43 The necessary exhibits were attached to the Respondent’s opposing 

papers in the SCA. Accordingly, the court a quo was well placed to 

adjudicate if special circumstances existed, which they found to not 

be the case. It is further submitted that there were no special 

circumstances on the record to justify another court hearing the 
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matter. The remaining comments by the Applicant in these 

paragraphs are purely speculative in nature. 

 

 

AD PARAGRAPHS 54 TO 56 

44 The contents of these paragraphs are denied. The constitutional right 

to protest, the bail provisions inherent in section 60(4) of the CPA 

and the interpretation of the Regulation of Unlawful Gathering Act 

No. 205 of 1993, are well documented and founded in our case law. 

The law is settled on these issues and does not require any 

further scrutiny. Each case has to be adjudicated upon these 

factors on a factual basis. In this matter, it is purely a factual issue 

and not a legal issue that required determination. Hence, the matter 

lacks any benefit for the general public. 

 

AD PARAGRAPHS 55 - 56 

45 The contents of these paragraphs are denied. The respondent’s case 

against the Applicant is strong. The magistrate in her judgment 

remarked that “there does appear to be a strong case against the 

Applicant”. 
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46 The Respondent’s case against the applicant is comprised of eye 

witness evidence, independent video footages of the incident and 

expert evidence. The investigating officer testified that there is direct 

evidence in the form of eye witnesses and the video footages, in 

which the Applicant is clearly seen committing the unlawful acts. I 

pause to mention that at the hearing of the bail application, the 

identity of the Applicant in respect of the video footages was never 

put in dispute. In respect of the first video footage (annexure H) the 

applicant’s lawyer initially stated that the video is disputed. However, 

in the Applicant’s supplementary affidavit in support of bail, he 

concedes (at paragraph 5) that he expressed strong views in the 

same video footage which was shown in court. 

 

47 I submit further that the strength of the Respondent’s case was never 

challenged by the Applicant at his bail application. Any evidence that 

is unchallenged becomes admissible against the Applicant. 

 

48 The Applicant re-iterates a falsity when he claims that the 

Respondent sought an adjournment of the matter. As was explained 

in paragraph 16 above, and from a perusal of the charge sheet, at no 

stage could it be said that the Respondent requested an adjournment 

of the matter. On the 6th December 2016, the matter was adjourned 
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to 19 January 2017 for a pre-trial conference. The delay, is solely 

due to the Applicant.  

 

49 As stated previously, the Respondent is ready to proceed to trial. 

Furthermore, the Applicant has delayed the start of the matter since 

his attorneys still require time to consult with him on various issues 

for the trial. They have not responded to the annexure KLS 4 which 

was sent to them on or about 6 December 2016. 

 

AD PARAGRAPHS 57 - 60 

50 Save for denying that the court based its findings on one ground, the 

remaining contents are admitted. The court a quo took all the factors 

into account when dismissing the appeal. A perusal of the judgment 

of the court a quo undeniably exhibits a consideration of all the 

relevant factors for bail.  

 

AD PARAGRAPHS 61 - 64 

51 The contents of these paragraphs are denied. The High Court was 

correct in finding that the Applicant would undermine the proper 

functioning of the criminal justice system for the following reasons:- 
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51.1 The evidence against the Applicant is that in respect of a 

pending case, he was released on warning on a charge of 

public violence, protesting and illegal gathering. This incident 

took place during February 2016. He has since breached 

these conditions by being arrested for the protest events of 

27 September 2016. 

51.2 The Applicant has a violent disposition in that he attacked the 

police with a slingshot and also threw objects at the police. 

51.3 The Applicant uttered “Moer them” with reference to the 

police. 

51.4 The charges the Applicant faces in this matter are identical to 

the charges in the pending case he faces. In particular, 

counts 4 and 6 are identical to the charge in his pending 

case. 

51.5 The Applicant has committed a schedule one offence in this 

matter whilst being released on a pending charge involving a 

schedule one offence. 

 

52 I submit that the judgment of the High Court is sound in law and fact. 

It was a well-reasoned judgment that took all circumstances and 

facts into consideration. There is no misdirection that could be 

levelled in the judgment.  
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53 It is further submitted that the applicant, half-heartedly acknowledges 

that he “may have acted in breach of my warning conditions”. 

This concession goes against his earlier position that he never 

violated any of his warning conditions. 

 

AD PARAGRAPHS 65 – 70 

 

54 The contents of these paragraphs are denied. In amplification of this 

denial, reasons are set out below: 

54.1 The issue relating to the holding of an inquiry in terms of 

section 72 of the CPA has been dealt with earlier in this 

affidavit. For sake of completeness I re-iterate the position as 

stated previously. 

54.2 It is submitted that the Applicant is conflating the breach of 

his warning conditions in respect of his pending case with the 

charges that arose out of the protest action dated 27 

September 2016.  

54.3 An inquiry into the breach of his warning conditions was 

never held in respect of his pending case. If such inquiry was 

to have taken place and it were to be found that the Applicant 

breached his warning conditions then the likely end result 

would have been that his release on warning would be 

cancelled and he will be incarcerated pending finalisation of 
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the trial (in respect of his pending case) alternatively being 

fined or imprisoned. 

54.4 The fact that no inquiry was held favours the Applicant since 

he is still released on warning in his pending case.  

54.5 In the present matter, the Applicant was given an opportunity 

to explain his involvement in the present charges and more 

importantly explain his alleged breach of his warning 

conditions in his pending case. He has failed to accept this 

invitation that was afforded to him. 

54.6 In his initial bail application, annexure FA 1, he conveniently 

and completely omits explaining his pending case for which 

he was released on warning. 

54.7 Further in his supplementary affidavit marked annexure FA 

2, he once again fails to deal with the conditions related to 

his release on warning. 

54.8 In his bail application on new facts marked FA 8, he fails to 

deal with the breach of his warning conditions or make any 

reference to it. 

54.9 At the time he deposed to these three affidavits, he was fully 

aware of his release on warning and the conditions attached 

thereto. 
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54.10 He was legally represented at all times and a pending case 

with identical charges to the present matter is a significant 

factor which he ought to have explained to the court hearing 

his bail application.  

54.11 There is no prejudice to the Applicant in the absence of the 

holding of an inquiry in terms of Section 72 of the CPA. 

 

55 Adopting a common sense approach, the Applicant had the duty to 

explain any violation of his conditions attached to his release and 

warning. The primary reason for this duty is attributed to the fact that 

the nature of the charges which he faced in February 2017 (for which 

he was released in warning) is identical to the present charges that 

he faces.  

 

56 At no stage in relation to the holding of an inquiry were the 

applicant’s constitutional rights in terms of Section 35 of the 

Constitution violated.  

 

57 Even if this court were to find that a failure to hold a Section 72 

inquiry amounts to an irregularity, the irregularity on it’s own is not 

sufficient to vitiate the entire proceedings. 
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AD PARAGRAPHS 71 – 73 

 

58 The contents of these paragraphs are denied.  

59 The case which the Applicant relies upon is distinguishable on the 

facts of the present matter. 

 

60 The Applicant’s release on warning was subject to the following 

conditions: 

60.1 He should not gather unlawfully; 

60.2 He should refrain from intimidating or inciting any person to 

participate in any unlawful gathering.  

60.3 Not to intimidate any member of staff or security at 

university. 

60.4 Not to obstruct any police or security personnel in the 

performance of their duties. 

 

61 It is clear that the Applicant was warned that he must not attend an 

unlawful gathering as opposed to any gathering which he wants 

this court to believe. Accordingly there is no infringement in his 



35 

constitutional rights listed in section 16, 17, 19 and 21 of the 

Constitution. 

 

62 This issue was also never raised in the previous courts. It is for the 

first time before this honourable court that the Applicant raises this 

argument. 

 

AD PARAGRAPHS 74 – 75 

 

63 The contents of these paragraphs are denied. 

 

64 The Applicant has attempted to demonstrate the weakness in the 

State’s case by embarking on an attack against the merits of the 

case. In doing so he has digressed extensively into the merits 

unnecessarily. It is the task of the trial court to the deal with the 

merits of the case against the Applicant and not the court 

adjudicating on an application for bail.  

 

65 Accordingly the arguments put forth by the Applicant on the merits 

can only be dealt with at the trial stage of the applicant. 
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66 I wish to highlight the common feature that in respect of the 

Applicant’s pending case and the present matter, he is charged as a 

convenor of the unlawful gatherings.  

67 The underlying theme in the Applicant’s argument is that the 

gatherings were not unlawful. This issue was been canvased 

extensively in this affidavit at paragraphs 16.10 and 16.11. I 

incorporate same herein.  

 

68 In a nutshell the evidence of Colonel Xulu and the video footages 

proves beyond any doubt that the gatherings were unlawful. In 

addition the Applicant never obtained prior consent of the lawful 

authority to demonstrate and picket.   

 

69 The court a quo made the finding that the Applicant’s conduct 

triggered violent behaviour amongst the crowds. There is no rational 

basis for interfering with the factual finding of the court a quo. If one 

looks at exhibits H,P and R in totality, the factual findings referred to 

above are corroborated. 

 

70 In respect of the Applicant’s approach to the fees must fall campaign, 

in which he abdicates violence and supports peaceful demonstration, 

it is indicative of the fact that he was fully aware that the initial 
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protests were violent in nature. This constitutes an admission that the 

Applicant was party to violent conduct during the protest action.  

71 The Applicant also faces a trespassing charge in which it is alleged 

that he assaulted the security guard at a student accommodation 

hostel. There is prima facie evidence of this charge against the 

Applicant.  

 

72 The violent disposition of the Applicant is evident in his speech and 

conduct. In this regard, exhibits H,P and R clearly proves his violent 

nature. There is also the direct evidence of Colonel Xulu who 

confirmed the inciteful words uttered by the Applicant.  

 

73 The Applicant has once again dealt extensively with the merits of the 

case. Such analysis and examination of the evidence is for the 

domain of the trial court and any attempt at this stage to do so, is 

premature and improper. 

 

AD PARAGRAPHS 76 – 82 

 

74 The contents of these paragraphs are denied. 
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75 The judgment of the court quo and the magistrate are both correct in 

law. At no stage does the Applicant allege nor prove that these 

courts have exercised their judicial discretion capriciously. These 

courts took all the relevant factors into account when refusing bail. 

 

76 The Applicant is harbouring the mistaken belief that since the 

investigations are complete and he is not a flight risk, that these two 

grounds are sufficient to satisfy the interest of justice for his release. 

However the decision to release an accused person on bail is 

dependant on the factors listed in Section 60(4) of the CPA.  

 

77 Sub paragraph (c) and (d) of section 60(4) of the CPA are part of the 

enquiry to determine whether the interests of justice permits one’s 

release from custody. Also, sub paragraph (a) is also an important 

consideration in matters concerning bail. The magistrate and the 

court a quo confirmed that these grounds were established in this 

matter. In any event, the bail legislation is codified and is clear in its 

wording. Accordingly, there is no ambiguity as to its interpretation 

and application. It is clear that there are many considerations to be 

evaluated when deciding the issue of bail, and not merely that which 

the applicant wants the court to believe. 
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AD PARAGRAPHS 83 – 90 

 

78 The contents of these paragraphs are denied in totality. 

79 These detailed personal circumstances of the Applicant which are 

highlighted in these paragraphs were never placed before the 

previous courts refusing him bail. Thus, he has introduced new 

evidence in an attempt to persuade the court to release him on bail.  

 

80 It is noteworthy that he fails to attach confirmatory affidavits in 

relation to his family background. He also omits to attach proof of his 

withdrawal of the bursary.  

 

81 In light of the formidable case against the Applicant, coupled with his 

breach of the warning conditions imposed on him previously, his 

continued detention is not a form of anticipatory punishment. 

 

82 In respect of the Applicant’s argument that the court quo applied the 

wrong test to bail, his view on the correct approach, is, with respect 

incorrect. The correct approach to a bail appeal was set out in 

section 65(4) of the CPA. In the case of State v Barber 1979 (4) SA 

218 (D) at 220E-H, the court set out the correct approach to a bail 

appeal as follows:  
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“It is well-known that the powers of this Court are largely 

limited where the matter comes before it on appeal and not 

as a substantive application. This Court has to be persuaded 

that the magistrate exercised the discretion which he has, 

wrongly. Accordingly, although this Court may have a 

different view, it should not substitute its own view for that of 

the magistrate because that would be an unfair interference 

with the magistrate’s exercise of its discretion. I think it 

should be stressed that, no matter what this Court’s own 

views are, the real question is whether it can be said that the 

magistrate had the discretion to grant bail but exercised that 

discretion wrongly.(my emphasis) 

 

83 The constitutional court in S v Dlamini defines the interpretation of 

the term “interest of justice” and how it is to be applied. Interestingly, 

it requires the factors listed in section 60(4) read together with 

sections 60(9) and 60(10) of the CPA, to be evaluated collectively as 

a unit in deciding whether the respondent has satisfied this test. I find 

it useful for the benefit for all concerned to quote the relevant 

authority as follows: 

“That must also be the sense in which 'the interests of 

justice' concept is used in ss (4). That subsection actually 

forms part of a functional unit with ss (9) and (10). Between 
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them they provide the heart of the evaluation process in a 

bail application, ss (9) being predominant. If it is read first 

and 'the interests of justice' bears the same narrow meaning 

akin to 'the interests of society' (or the interests of justice 

minus the interests of the accused), the interpretation of the 

three subsections falls neatly into place. The opening words 

of ss (9) ('in considering the question in ss (4)') refer to the 

question whether bail should be refused. That question, so 

the presiding officer is told, is to be answered by weighing up 

the societal interests listed in ss (4) and detailed in ss (5) to 

(8A) against the personal interests adverted to in ss (9). And 

whatever the parties may contend, ss (10) obliges the 

presiding officer to ultimately assume responsibility for that 

evaluation” 

S v Dlamini And Others 1992 (2) SACR 51 (CC) at 

paragraph 48 

 

84 Consequently the term “interest of justice” has a broader connotation 

attached to it than the Applicant would want the court to believe.  
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85 This court in S v Dlamini supra further elaborated on the approach to 

bail and the balancing of constitutional rights against the 

incarceration of an accused at paragraph 53 as follows, 

“Section 35(1)(f) presupposes a deprivation of freedom - by 

arrest - that is constitutional. This deprivation is for the 

limited purpose of ensuring that the arrestee is duly and fairly 

tried. But s 35(1)(f) neither expressly nor impliedly requires 

that in considering whether the interests of justice permit the 

release of that detainee pending trial, only trial-related 

factors are to be taken into account. The broad policy 

considerations contemplated by the 'interests of justice' test, 

in that context, can legitimately include the risk that the 

detainee will endanger a particular individual or the public at 

large. Less obviously, but nonetheless constitutionally 

acceptable, a risk that the detainee will commit a fairly 

serious offence can be taken into account. The important 

proviso throughout is that there has to be a likelihood, ie a 

probability, that such risk will materialise. A possibility or 

suspicion will not suffice. At the same time, a finding that 

there is indeed such a likelihood is no more than a factor, to 

be weighed with all others, in deciding what the interests of 

justice are. That is not constitutionally offensive. Nor does it 

resemble detention without trial, the reprehensible institution 

really targeted when one speaks of preventive detention. 
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Absent a proper basis for the original arrest, it will be set 

aside. But if there was a proper cause, one cannot justify 

release solely on the absence of trial-related grounds” 

 

AD PARAGRAPHS 100 – 102 

 

86 The contents of these paragraphs are denied save where they are 

specifically admitted in part.  

 

87 The only issue for determination is whether the interest of justice 

permits the Applicant’s release on bail in this matter. This entails an 

application of the facts to the legal position as set out in section 60(4) 

of the CPA. As alluded to earlier, this honourable court has defined 

the ambit of the phrase “interests of justice”. Further, in doing so the 

court is entitled to exercise its discretion judicially. In the absence of 

a misdirection on the facts or law, then the Applicant cannot succeed 

in the present application. In light of the above argument, the 

applicant has failed to prove any misdirection. 

 

88 If I understand the Applicant’s case correctly, he is not challenging a 

misdirection on the law but rather on the facts of the matter. In light of 

the prevailing authorities and the two judgments of the lower courts 
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refusing the Applicant bail, it is an insurmountable task for him to 

persuade this court that there was a misdirection of the facts.  

 

89 Furthermore the SCA has deemed it fit to dismiss his application for 

special leave, which is tantamount to judgment on the merits.  

90 The Applicant’s case before this court is that his constitutional rights 

to liberty, freedom of expression, the right to assemble, demonstrate, 

picket and petition, political rights and freedom of movement have 

been violated. 

 

91 Without derogating with what has been submitted earlier in respect of 

the merits of the matter, the following factors are beneficial:- 

91.1 All the constitutional rights raised by the Applicant are 

subject to the limitation clause set out in Section 36 of the 

Constitution. In this regard, the court in S v Dlamini stated 

that the right to be released from detention was limited in 

terms of the section 36 of the Constitution. 

 

91.2 The right to express one’s self does not include unlawful 

conduct or comments which violently challenges the security 

of the state. 
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91.3 The right to demonstrate in terms of section 17 of the 

constitution is subject to protocol and proceedings. 

91.4 The right to demonstrate and protest in a peaceful manner is 

the hallmark of any civilised society. At no stage was the 

applicant denied the right to demonstrate in a peaceful and 

harmonious fashion. Instead he single handidly resorted to 

aggressive behaviour and violence, which is the very conduct 

that the constitution seeks to avoid.  

91.5 Every citizen has the right to be affiliated to a political party. 

The applicant’s right in this regard was never infringed in any 

manner whatsoever. 

91.6 The Applicant’s freedom of movement was never infringed. 

 

92 Insofar as the Applicant’s constitutional challenge to be released on 

bail is concerned, I wish to bring to the court’s attention the following 

developments on the bail process: 

92.1 The Applicant was arrested on 27 September 2016. 

92.2 On 29th September 2016, his matter was adjourned to 6 

October 2016, wherein the bail application proceeded. 

92.3 On 17 October 2016, bail was refused.  
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92.4 On 29th November 2016, a bail application on new facts was 

refused. 

92.5 On 14th December 2016, the bail appeal was set down in the 

Durban High Court. It had to be adjourned to 20th December 

2016 for argument and to enable the applicant’s attorneys to 

serve the bail appeal papers on the magistrate. 

92.6 On 22 December 2016, the bail appeal was dismissed.  

92.7 On 19th January 2017, the SCA withdrew its earlier directive 

and refused the Applicant special leave to appeal. 

 

93 From the above time frame,  it cannot be said that the Applicant’s 

constitutional rights to a fair and expeditious bail hearing was 

violated. Accordingly, he has failed to prove that his constitutional 

rights to liberty and bail have been infringed. 

 

94 The courts’ reasons for refusing the Applicant bail, were cogent and 

unassailable. In addition thereto, the following is worthy of mention:- 

94.1 He is not the primary caregiver of his three minor children. 

They also never resided with him. 
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94.2 The “fees must fall” campaign has caused immeasurable 

economic loss to the country as a whole. 

94.3 The violent attacks on state property (ie. The burning of cars 

and buildings) has placed a great strain on government 

resources. The video footage clearly proves the Applicant’s 

participation in the series of unlawful conduct.  

94.4 The deliberate attack on the police officials has the potential 

to lead to an anarchistic state, and is disrespectful to the rule 

of law. 

94.5 The Applicant was released on warning with strict conditions 

for the identical offence for which he is presently charged. He 

has graduated from merely facing charges of public violence 

in his pending case to more violent conduct that is inherent in 

the present charges. 

94.6 When one takes into account the Applicant’s violent conduct 

and inciteful words to assault the police and burn the 

university, then his rights of personal freedom is not 

prejudiced by the denial of bail. 

94.7 The Applicant’s pre-disposition for violence was further 

demonstrated by his expulsion from Mangosuthu Technikon 
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for a period of three years for the same charges as he 

currently faces ie. Public violence and illegal gathering. I 

attach a copy of a printout from the Technikon, marked 

annexure KLS 8. This annexure was part of the bail 

proceedings in the court a quo. 

94.8 The appellant faces a term of imprisonment if convicted for 

these offences. 

95 The Applicant’s right and access to tertiary education is not affected 

to the extent that he wants the court to believe. He has since his 

incarceration, on his own version wrote his exams and passed while 

being in prison. He also stated that he would not be returning to 

campus.  

 

96 There is no need for this court to provide judicial clarity on how state 

employees should balance the rights to freedom of expression and 

legitimate law enforcement.  

 

97 Accordingly, for these reasons, I am of the view that the Applicant 

does not raise a constitutional issue that warrants the attention of this 

court. His constitutional rights were never infringed in any manner 
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whatsoever. Also, there is no attempt by the Applicant to declare 

portions of legislation unconstitutional.  

 

97.1 It is submitted that even if one has to apply the test inherent 

in section 36 of the Constitution to the matter at hand, it 

becomes transparent that on the facts of this matter, there 

was no infringement of any of the Applicant’s constitutional 

rights. 

 

98 Insofar as the issues raised that this matter is of public significance, 

same is denied for the following reasons:- 

98.1 The laws relating to the protest action and the right to 

demonstrate is sufficiently developed. There is no need to 

revisit this issue. 

98.2 The general student population have abided by the laws of 

the country and it was only a handful of persons who 

disrupted the university during the protest action. To this end, 

the magistrate recorded in her judgment that “There are 

more than 21 000 students at DUT and about 250 are 

involved in protests. The majority want to complete their 

studies and want the violence that is accompanying the Fees 

Must Fall Campaign to stop.” (see page 149  at lines 23 to 25 

of the transcribed judgment)  
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98.3 There is no practical nor jurisprudential value for this 

honourable court to entertain this application since it would 

not add any weight to our legal framework nor will it be of 

benefit to people since those persons who engaged in unruly 

violent conduct during the protests, have either been 

arrested or have abstained therefrom. Protests have 

dramatically subsided since these arrests.  

 

99 The Applicant was always prosecuted on the strength of the merits of 

the matter and no other reason. Three other courts have also 

redeemed the NPA’s position to oppose bail for legitimate reasons.  

 

AD PARAGRAPHS 103 TO 106 

100 Save for admitting that the Applicant has been in jail for four months, 

the remaining contents are denied.  

 

101 While the right to bail is an important right, it must be looked at in 

context. The Applicant has exhausted all appeal procedures in 

respect of his application for bail. He still seeks to apply for bail. 

However, now raises a constitutional issue, when in fact there are 

none.  
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102 The Applicant stated that he has filed the full record of the 

proceedings in the high court. However, none has been filed to date 

on the Respondent.  

 

103 It is respectfully submitted that this application for leave to appeal 

should be dismissed for lack of prospects of success. There are no 

reasons to grant this application. 

 

 

REPLY TO THE SUPPORTING AFFIDAVIT OF MR JULIUS SELLO 

MALEMA 

 

104 The contents of this affidavit are denied. The contents of this affidavit 

are irrelevant to the material issues at hand. 

 

105 The issues raised herein have already been dealt with above and I 

accordingly incorporate the argument herein where necessary and 

applicable.  

 

106 All the arguments at the bail appeal were based on the evidence 

tendered on record, which was admitted to by the Applicant’s legal 
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representatives in the lower court. Furthermore, the NPA has always 

conducted itself with the utmost integrity and objectiveness in this 

matter.  

 

107 The contents of this affidavit are geared towards politicising an 

otherwise unlawful conduct of the Applicant. The prosecution of the 

Applicant is purely within the confines of the CPA. 

 

 

FINAL ARGUMENTS 

108 In order to constructively answer the issue relevant to this application 

(ie. Whether the Applicant should be granted bail), it is of utmost 

importance that this honourable court has sight of a video footage 

which was presumably taken when the Applicant appeared at the 

Durban High Court on 14 December 2016 in respect of his bail 

appeal. I request this honourable court to closely scrutinise the 

Applicant’s answers to the series of questions which were posed to 

him at court. A copy of the video footage is available on the compact 

disc in which exhibits H,P and R are recorded. 
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109 Of importance is the answer to the last question which was posed to 

the Applicant by the journalists. I ask this court to view this answer 

against the backdrop of the evidence in this matter, especially the 

violence and flagrant disregard for state and private property during 

these destructive protests. 

 

110 I submit that this video footage is relevant and material for the court. 

It will, in my view, eradicate any doubt that the court may have of the 

Applicant’s future conduct if he is to be released on bail. The 

interests of justice dictate that this honourable court views this 

footage.  

111 Upon an overall assessment of the matter, the salient features of this 

matter are as follows:- 

111.1 The Applicant breached the warning conditions of his 

pending case when he was arrested for his unlawful 

participation in this matter. The offences in both cases are 

identical in nature. 

111.2 The Applicant was expelled from Mangosuthu Technikon for 

a period of three years for similar conduct ie. Illegal gathering 

and protesting. 

111.3 The Applicant is also charged for trespassing on a student 

accommodation residence on 11 September 2016. 
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111.4 The Applicant has a violent disposition in that he attacked the 

police with a slingshot and also threw objects at the police. 

111.5 The Applicant is in a leadership position and in a position of 

influence. 

111.6 The damages caused by the fees must fall protests are 

extensive. 

111.7 The sudden downturn in these protests upon the arrest of the 

Applicant and other individuals charged for the identical 

offences countrywide.  

 

112 The scope and content of the Applicant’s constitutional right to be 

released on bail, education and to demonstrate, were not infringed in 

any manner. Accordingly, there was no violation of his constitutional 

rights.  

 

113 A defining feature of this matter is that the argument put forward by 

the Applicant in this matter on the following issues namely: 

113.1 the analyses of the charges; 

113.2  the alleged weak case of the respondent; 

113.3 the failure to hold the section 72 enquiry; 
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113.4 the violation of his warning conditions;  

113.5  the unlawfulness of the protests/gatherings; 

113.6 the independence of the NPA and  

113.7 the selective targeting of the Applicant, were advanced 

before the SCA. This argument was correctly rejected by the 

SCA and accordingly, I implore this honourable to follow suit 

and hand down the same ruling. 

 

114 I submit it is ironic that the Applicant is studying towards Public 

Management qualification whilst in the same breath he, on the 

available evidence presented above is directly responsible for public 

disorder and chaos. 

 

CONCLUSION 

 

115 For the reasons set above, I submit that the factual and legal 

submissions points to the unassailable conclusion that the 

application for leave to appeal to this honourable court, should be 

dismissed. 
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________________________________ 

Deponent 

 

I certify that on this 5th day of February 2017, the deponent signed the 

affidavit in my presence and declared that he knows and understands its 

contents, that he has no objection to taking the prescribed oath and that 

he considers the oath to be binding on his conscience.  

 

 

 

 

 

________________________________ 

Commissioner of Oaths 

Full Names: 

Designation: 

Area: RSA 

Address: 

 

 


