
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

NASREEN RAJAB 

SHEREEN MILLS 

TEBOHO BASETSANA MOLEBATSI 

PENELOPE JOY PARENZEE 

NICOLE LOUISE FRITZ 

CAROL KHOLEKA ZAMA 

MICHELLE ANN CRYSTAL 

acting in their capacity as 

TRUSTEES OF THE 

WOMEN'S LEGAL CENTRE TRUST 

In the matter between: 

MATODZI RAMUHOVI (born NETSHITUKA) 

THINAMAANO EDSON NETSHITUKA 

CASE NO: CCT 194/16 

LT CASE NO: 412/2015 

First Applicant 

Second Applicant 

Third Applicant 

Fourth Applicant 

Fifth Applicant 

Sixth Applicant 

Seventh Applicant 

Applicant for 
admission as amicus 
curiae 

First Applicant 

Second Applicant 



and 

THE PRESIDENT OF THE REPUBLIC OF 
SOUTH AFRICA 

THE MINISTER OF JUSTICE AND 
CORRECTIONAL SERVICE 

ESTATE OF MASEWA JOSEPH NETSHITUKA 

MUNYADZIWA JOYCW NETSHITUKA 

THE MASTER 
THOHOYANDOU 

OF HIGH COURT, 

MINISTER OF HOME AFFAIRS 

FOUNDING AFFIDAVIT 

I, the undersigned: 

SEEHAAM SAMAAI 

do hereby make oath and state that: 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth Respondent 

1. I am a duly admitted attorney and the director of the Women's Legal 

Centre ("the WLC') in Cape Town. 

2. The facts contained in this affidavit are true and correct and, save 

where the context indicates to the contrary, are within my personal 

knowledge. 

3. This is an application in terms of Rule 10(4) of the Rules of the above 

Honourable Court on behalf of the Women's Legal Centre Trust ("the 



Trust'), seeking leave to intervene in the above proceedings as amicus 

curiae. 

4. The Trust was admitted as an amicus curiae in the proceedings in the 

Limpopo Local Division. In those proceedings, it made written 

submissions and presented oral argument. 

THE INTEREST OF THE TRUST IN THE PROCEEDINGS 

5. The Trust is a juristic person created in terms of a trust instrument 

dated 3 August 1998. The Trust Deed as amended is annexed as 

"SS1". It authorises the Trust to conduct litigation in its own name. A 

copy of the Master's Certificate authorising the present Trustees to act 

on behalf of the Trust is annexed as "SS2". 

6. The Trustees have duly resolved to institute these proceedings in 

furtherance of the objectives of the Trust and in the belief that it is able 

to assist the above Honourable Court. I am authorised to make this 

affidavit and to bring this application on their behalf. A copy of the 

resolution is annexed as "SS3". 

7. The detailed objectives of the Trust are set out in clause 4 of the Trust 

Deed. A core objective of the Trust is to advance and protect the 

human rights of all women and girls in South Africa, particularly women 

who suffer many intersecting forms of disadvantage and discrimination, 



and in so doing to contribute to redressing systematic discrimination 

and disadvantage. 

8. The Trust fulfils its main object by giving legal assistance to women 

litigants free of charge, and by making amicus curiae submissions in 

order to assist courts in constitutional and public interest matters that 

concern women's rights and gender equality. To this end the Trust 

established the Women's Legal Centre ("the WLC"), the conduit 

through which public interest litigation including constitutional litigation 

to advance the human rights of women is conducted. Since its 

inception, the Trust and the WLC have participated in numerous cases 

concerning the rights of women, including in the above Honourable 

Court. 

9. The WLC has, since its inception, been approached for legal advice 

about the impact of African customary law on women and children. It is 

regularly faced with queries from African women for legal assistance in 

the context of African customary marriages and the registration thereof 

in terms of the Recognition Act. In some instances it has litigated on 

behalf of such women. A list of the cases in which the Trust or the WLC 

has participated as litigant, legal representative or amicus curiae in 

relation to customary law and/or polygynous marriages is annexed as 

"SS4". 



10. The WLC was admitted as an amicus curiae in Gumede v President of 

South Africa and others 2009 (3) SA 152 (CC) and made submissions 

in relation to the validity of section 7(1) of the Recognition of 

Customary Marriages Act 20 of 1998 ("the RCMA") in relation to 

women in monogamous and polygynous marriages. 

11. It is the position of the broader class of women to which section 7(1) of 

the RCMA still applies that the Trust will address its submissions. This 

case raises matters of great public interest affecting women who are 

married under customary law in pre RCMA polygynous marriages. 

12. The WLC has also been involved in making submissions in the law 

reform process including the Law Commission process regarding 

customary marriages and the customary law of intestate succession. 

13. During 2011 the WLC published a report reviewing the implementation 

of the RCMA with a view to understanding the impact of the legislation 

and the challenges it presents. The report dealt with a range of 

matters including section 7(1). A copy of the report is available on 

request. The report was informed by various provincial workshops held 

by the WLC and attended by stakeholders including government 

departments, women's rights organisations and community advice 

offices, in other words those who sought both to enforce and 

implement the RCMA. 



14. The Trust submits that in light of its history of assisting, advising and 

representing women who are married under customary law and in 

participating in the development of the law in this regard, it is well 

placed to make submissions that will assist the Court in its 

deliberations in the above proceedings. 

15. In the circumstances, it is submitted that the Trust has a sufficient 

interest in the subject matter of the application and has the requisite 

expertise to be of assistance to the above Honourable Court. 

COMPLIANCE WITH THE PROVISIONS OF RULE 10 

16. In terms of Constitutional Court Rule 10(1), any person interested in 

any matter before the Court may, with the written consent of all the 

parties in the matter before the Court, be admitted therein as an 

amicus curiae upon such terms and conditions and with such rights 

and privileges as may be agreed upon in writing with all the parties 

before the Court. Before instituting these proceedings the WLC has 

sought and obtained the consent of the parties. 

17. On 11 November 2016 the WLC addressed correspondence to the 

attorneys for the applicants, the attorneys for the third and fourth 

respondents and the state attorney (who represents the first, second, 

fifth and sixth respondents). The WLC requested the consent of their 

respective clients to the Trust being admitted as amicus curiae in the 



confirmation proceedings. The fifth respondent filed a notice to abide 

by the decision of the High Court. The parties were requested to 

respond on or before the 18 November 2016. Copies of these faxes 

are annexed as SSS", "SSS" and "SS7" respectively. 

18. On 14 November 2016 the attorneys for the applicants granted 

consent. A copy of the letter of granting consent is annexed as "SSS''. 

No response was received from the respondents. 

19. In the new year and on 18 January 2017, further correspondence was 

accordingly addressed to the attorneys for the third and fourth 

respondents and the state attorney requesting a response to the earlier 

request for consent to intervene as amicus curiae.The correspondence 

is annexed hereto as "SS9" and "SS1 O". 

20. On 19th January 2017 the attorneys for third and fourth respondents 

advised that they have forwarded the correspondence to their clients 

for further instructions. The correspondence is annexed as "SS11". 

21. On 26 January 2017 the WLC received further correspondence from 

the attorneys for the third and fourth respondents advising that they are 

still awaiting further instructions from their client. The correspondence 

is annexed as "SS 12". 

20. On 2ih January 2017 the WLC received correspondence from the 

state attorney advising that their clients have consented to the request 



to intervene as amicus curiae. The correspondence is annexed as "SS 

13"' 

21. On 6 February 2017, it came to the attention of the WLC that on 30 

January 2017 the Constitutional Court issued directions in the above 

matter. 

22. On ?1h February 2017 the WLC sent a further email to the attorneys for 

the third and fourth respondents requesting an urgent response to the 

request. A copy of the e-mail is annexed as "SS 14''. Our office 

attempted to reach them by phone later that day but was unable to get 

hold of them. 

23. On sth February 2017 the attorneys for the third and fourth respondents 

forwarded correspondence consenting to our request to intervene as 

amicus curiae. A copy of the correspondence is annexed as "SS15". 

24. I now proceed to set out the nature of the submissions that the Trust 

intends to make. 

SUBMISSIONS THAT WILL BE ADVANCED BY THE TRUST IN THE 

PROCEEDINGS AND THE STANCE TO BE ADOPTED 

25. The position of the Trust in these proceedings is, at least in some 

measure, tends to support the position of the applicants in these 

proceedings in respect of the constitutional invalidity of section 7(1 ). 

However, in seeking to participate in these proceedings, the Trust does ·l 
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not approach the matter to further the interests of any party and has 

adopted an approach that differs to the that of the parties. Moreover, 

the Trust seeks to further the interests of the broader class of women 

affected by the matter. 

26. The position that the Trust adopts is that section 7(1) is unconstitutional 

on the intersecting grounds of, at least, gender, marital status and age 

and that it violates the dignity of women in polygynous marriages. The 

judgment of the High Court holds that section 7(1) is also 

discriminatory on the basis of race and/or ethnic or social origin. The 

Trust will make submissions in connection with these findings based on 

prior decisions of the Constitutional Court and the complexities arising 

in connection with the equality analysis insofar as it based on these 

latter grounds. As in the High Court, the Trust will be concerned not to 

repeat the arguments of the parties in this matter, but will limit its 

submissions on the invalidity and impact of section 7(1) of the RCMA to 

matters not addressed by the parties and on the broader class of 

women discriminated against. 

27. The Trust also wishes to make submissions as regards the factors to 

be considered when crafting a remedy, including interim relief, that 

appropriately protects the rights of the broader class of women 

affected. It is pointed out that features of the order of the High Court 

are based on submissions made by the Trust at the hearing. 



28. The above Honourable Court has emphasised the need to take into 

account the lived realities of people affected by our laws when 

determining equality cases as well as the vulnerability and 

circumstances of affected groups. The class of women who are 

affected by section 7(1) of the RCMA are a particularly vulnerable and 

marginalised class of women, who stand alone as women married 

under customary law in not receiving the protections of the Constitution 

afforded in respect of marital property regimes. 

29. In considering section 9(3) of the Constitution, it is necessary to take 

into account the lived realities of marriage and the unequal bargaining 

power between men and women in our society. The RCMA must be 

interpreted so as not to perpetuate inequalities and patterns of 

disadvantage between men and women and so as to afford parties 

married in accordance with custom the equal protection and benefit of 

the law. 

30. The Trust will make submissions that seek to appropriately balance the 

various competing and overlapping rights at stake including those of 

different wives in polygamous marriages under customary law. In doing 

so, sections 9 and 1 O of the Bill of Rights, and the application of 

substantive equality, inform the inquiry. 

31. In making its submissions, the Trust will draw to the Court's attention 

and regional and international instruments that are of relevance to the 

Court's decision, amongst others and for example, the Protocol to the 



African Charter on Human and People's Rights on the Rights of 

Women in Africa which provides for the protection of the rights of 

women in polygamous marriages. This includes the division of 

property on dissolution of polygynous marriages. 

32. The Trust will further make submissions on the application of known 

Venda customary law both in relation to the order of invalidity and the 

appropriate relief. These submissions will be made in light of 

established principles and precedent of the Constitutional Court in 

previous decisions relating to customary law. 

33. Finally, the Trust will address the remedy granted by the High Court, 

particularly the need for interim relief until parliament remedies the 

defect and the retrospectivity of the order from the perspective of the 

broader class of women affected. 

34.As regards the retrospectivity of the order, the Trust made submissions 

to the High Court regarding the Court's discretion to extend the 

retrospectivity of the order to a date earlier than that contemplated by 

the Constitutional Court's order in the Gumede case. This was an 

issue that arose during the course of the High Court proceedings. 

Insofar as this remains a live issue in the confirmation proceedings 

before the Constitutional Court, the Trust will make submissions about 

factors relevant to protection of the broader class of women affected 

that weigh in favour of extending the order of retrospectivity to estates 

of persons whose marriages may have been terminated by death but 

which have not been wound up. The Trust will also alert the Court to 



counterveling considerations regarding certainty in light of the history of 

administration of estates. In this regard, it is of significance that the 

class of women affected by the decision are women in polygynous 

marriages that pre-date the commencement of the RCMA, and are 

accordingly likely to be older women, whose vulnerability is potentially 

acute. The RCMA and the Gumede decisions have offered protection 

to women in customary marriages as regards their marital property 

regimes but the class of women affected by the current proceedings 

have waited a very long time to be afforded effective constitutional 

protection. 

RELEVANCE OF THESE SUBMISSIONS TO THE PROCEEDINGS, THEIR 

DIFFERENCE FROM SUBMISSIONS OF OTHER PARTIES AND THEIR 

ASSISTANCE TO THE COURT 

35. It is respectfully submitted that the submissions sought to be made by 

the Trust will materially assist the Court in considering the following 

issues: 

a. The statutory scheme regulating matrimonial property regimes in 

customary marriages and the content of the applicable 

customary law; 

b. The content and application of customary law in respect of the 

order of invalidity and remedy. 

c. The effect of section 7(1) of the RCMA on the rights of a 

particularly vulnerable group of women to equality and dignity; 



d. International and regional values and standards; and 

e. Remedy that will appropriately protect the rights of the identified 

class of women, including interim relief. 

36. The High Court relied extensively on submissions made by the Trust 

when arriving to its decision and I submit that the Trust's contribution 

remains relevant and useful in these proceedings. 

37. The Trust does not seek to advance either party's case on the facts of 

the matter. Rather, the Trust will make submissions that are aimed at 

considering the position of the broader class of women affected by 

these proceedings and balancing the competing rights involved when 

crafting the appropriate remedy. 

38. In light of the contribution made during the High Court proceedings, 

and in light of what is set out above, it is envisaged that the 

submissions that will be made by the Trust will differ from and expand 

on those made by the parties in that, inter alia: 

a. They will deal holistically with the applicable statutory regime 

and interpretation of the RCMA. 

b. They will address international law standards; 

c. They will deal with the position of Venda customary law and its 

relevance to the order of invalidity and remedy. 

d. They will deal with the equality analysis particularly in respect of 

a broader vulnerable class of women focusing on discrimination 
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based on gender, marital status and age and the impact of the 

discrimination on African women who live under customary law; 

and 

e. They will address the remedial question before the Court having 

regard to the interests of the identified class of women affected. 

CONCLUSION 

39. In the premises, I pray for an order in terms of the Notice of Motion. In 

order to ensure that the submissions that the Trust makes do not 

repeat arguments made by the parties and can direct its participation in 

the most useful fashion, it is proposed that the Trust be directed to 

deliver its written submissions after the parties to the case. 

I certify that the above affidavit was signed and sworn to at ---r;;~""'~;•'3E-':"oR:Ltii'..£:-i 
before me on this the r~ 1't day of FEBRUARY 2017 by th~:eponent after -----\ 

' 

she declared that she knew and understood the contents of this affidavit, that 

she had no objection to taking the prescribed oath which she regarded as 



binding on her conscience, and after she uttered the words: "/swear that the 

contents of this affidavit are true, so help me God". 
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