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INTRODUCTION  

 

1. This case concerns the validity of section 7(1) of the Recognition of Customary 

Marriages Act.
1
 Section 7(1) regulates the proprietary consequences of 

polygynous marriages entered into before the Act came into force on 15 

November 2000.
 
 

 

2. The case is a sequel to Gumede.
2
  In Gumede the Court declared section 7(1) 

invalid to the extent that it relates to monogamous marriages.
3
 The section 

provides that the proprietary consequences of such marriages are governed by 

customary law.
 4
  It continues to apply to pre-Act polygynous marriages.  

 

3. The Women’s Legal Centre Trust participates in the proceedings as amicus 

curiae to advance the interests of the broader class of women affected.  The 

Trust appreciates the opportunity to do so.   

 

4. The women affected are a particularly vulnerable group of women. They are 

likely to be older women in both rural and urban areas.  They are all African 

and many are probably poor. They are harmed by the section because it imports 

                                                           
1
 120 of 1998.  We refer to this legislation as ‘the Act’. 

2
 Gumede v President of the RSA 2009(2) SA 152 (CC). 

3
 Gumede, order at para 59(d) read with paragraphs 55 and 56.  In this sense the Constitutional Court granted a 

narrower order to the High Court.  The High Court order was not limitd to monogamous marriages, at least 

expressly. 
4
 It reads:  ‘The proprietary consequences of a customary marriage entered into before the commencement of 

this Act continue to be governed by customary law’. 
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customary law rules that preclude women from owning or holding rights in 

property and managing and controlling property equally with their husbands.  

 

5. The affected women stand alone under customary law in not receiving effective 

protection of their constitutional rights to dignity and equality with respect to 

their marital property regimes.  Since 1994, protective marital property regimes 

have been put in place for women in monogamous customary law marriages, 

whether concluded before or after the commencement of the Act
5
 and for 

women in polygynous customary law marriages entered into after the Act 

commenced.
6
  Women in pre-Act polygynous marriages remain without 

effective protection.  

 

6. The Trust participated as amicus curiae in the High Court. Its submissions were 

and remain broadly aligned with the applicant’s position.  Due to the narrowing 

of issues between the parties and the content of the High Court judgment and 

applicant’s submissions,
7
 these submissions deal only with limited issues 

relating to the invalidity of section 7(1) and remedy.   

                                                           
5
 The commencement of the Act in 2000 ushered in a protective regime for post-Act monogamous customary 

marriages which the Constitutional Court extended to pre-Act monogamous marriages in Gumede in 2008.  
6
 See Ngwenyama v Mayelane and Another 2012 (4) SA 527 (SCA) at para 38 where Ponnan JA held that in 

such marriages there is a joint estate (in community) for the first marriage and subsequent marriages would be 

out of community of property.  While this regime confers protection on women in these marriages by 

recognizing their status to own and manage property, whether this regime confers adequate protection on 

women in such marriages may be debatable.  
7
 The Trust made extensive submissions in the High Court on a range of matters and provided the Court with a 

bundle of relevant authorities relating to international law and customary law.   One issue in dispute at that stage 

was whether the application raised live issues and whether it was necessary to reach the constitutional issue.  

The Trust aligns itself with the reasoning of the High Court in respect of the procedural and jurisdictional 

aspects in paragraph 19 to 43 of the judgment insofar as this Court wishes to reconsider these issues.  
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INVALIDITY OF SECTION 7(1) 

Section 7(1) imports rules of customary law that preclude women from 

owning, controlling and managing property equally with their husbands  

 

7. Section 7(1) imports the customary law (in this case Venda customary law) 

and makes it applicable to pre-Act marriages.  As the High Court found,
8
 

there was no dispute between the parties as to the proprietary consequences 

in polygynous marriages of Venda customary law and its nature and 

effect.
9
  Under the applicable customary law, the husband is the exclusive 

holder of all rights to property acquired during the subsistence of the 

marriage.  

 

8. The Trust made submissions in the High Court about the content of the 

official customary law across South Africa, which find expression in 

summarised form in the judgment.
10

  Accordingly, we refer to the 

summary.  For ease of reference, we also refer to the specific pages of the 

relevant old textbooks cited by the High Court.
11

  Mindful of this Court’s 

important injunction to treat old textbooks on customary law with 

                                                           
8
 Judgment, para 18, vol 3 p 143 

9
 Founding Affidavit (FA) 10.2 and 10.3 vol 1 p 16, Third and Fourth Respondents’ Answering Affidavit (AA) 

para 6.5 vol 2 p 66 and 54.2 vol 2 p 86-7 and Replying Affidavit 4.3 vol 2 p 103.  
10

 See paragraphs 54 to 58 of the judgment, vol 3, p 156-8.  The High Court dealt with the issue when dealing 

with remedy. 
11

 JC Bekker, “Seymour’s Customary law in Southern Africa”, 4ed (1989), 97; T.W. Bennet, “A sourcebook of 

African customary law for Southern Africa” (1991), 224; AJ Kerr, “The customary law of immovable property 

and of successions”, 2nd ed (1976),  125; South African Law Commission “Report on Customary marriages 

Project 90”, 102; H.W. Warner, “A digest of South African Native civil case law 1894-1957” (1961) , 128-129.  

Should the Court have difficulty accessing any authorities, these can be supplied. 



 4 

caution,
12

 we point out too that a consideration of more recent legal writing 

reveals that the official customary law as described in the old textbooks is 

still cited.
13

   

 

9. A consideration of the authorities shows that generally speaking, the 

official customary law is similar across different communities within South 

Africa with the key difference being the ranking system applied, which 

determines the rank of a house or wife.  Some communities use what is 

termed a ‘complex ranking system’ and others use what is termed ‘a 

simple system’.
14

 However whichever system applies, the husband is the 

family head of all the houses, property rights ultimately vest in him and he 

is in control of general (family) and house property subject to duties to his 

wives and family.
15

 

 

10. In drawing this Court’s attention to the official customary law, we are 

mindful of the remarks of Moseneke DCJ in Gumede when considering the 

impact of the historical marginalisation of customary law marriages and 

                                                           
12

  See eg Alexkor Ltd and another v Richtersveld Community and others 2004(5) SA 460 (CC) at para 54 and 

Bhe and others v Magistrate, Khayelitsha, and others (Commission for Gender Equality as amicus curiae 2005 

(1) SA 580 (CC) (Bhe) at para 82 to 83. 
13

 Himonga C ed (2015), “African Customary Law in South Africa: Post-Apartheid And Living Law 

Perspectives” 128; Jansen et al (2006),” Introduction to Legal Pluralism in South Africa”, 43, 55; Cronjé DSP 

and Heaton J (2010), “South African Family Law”, 210; Cousins B, “Women's land rights and social change in 

rural South Africa: the case of Msinga, KwaZulu-Natal”, (2013) AJ 73, at 87; Frantz G (2015), “Polygynous 

marriages and patrimonial consequences, does one size fit all,?” Scientific Cooperations International Journal of 

Law and Politics 1(1) 23, at 30; Bakker P, “The validity of a customary marriage under the Recognition of 

Customary Marriages Act 120 of 1998 with reference to sections 3 (1) (b) and 7 (6) - Part 1”, 79 (2016) THRHR 

231, at 241. 
14

 See TW Bennett A Soucebook of African Customary Law for Southern Africa 1991 at p 224.  See too SALC 

Marriages and Customary Unions of Black Persons 1985 working paper.  
15

 Cronjé DSP and Heaton J (2010), “South African Family Law”, 211. 
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the failure of official law to display understanding of the value system that 

animated customary law marriage:  ‘A prominent feature of the law of 

customary marriage, as codified, is male domination of the family 

household and its property arrangements.  While patriarchy has always 

been a feature of indigenous society, the written or codified rules of 

customary unions fostered a particularly crude and gendered form of 

inequality which left women and children singularly marginalised and 

vulnerable.’  In making this comment, Moseneke DJC sought to emphasise 

that in the pre-colonial past, marriage was always a bond between families 

with collective and communal substance.
16

  While acknowledging these 

values, the Court emphasised that: ‘it must, however, be acknowledged that 

even in idyllic pre-colonial communities, group interests were framed in 

favour of men and often to the grave disadvantage of women and 

children.’
17

 

 

11. We are also mindful that in some communities the living customary law 

may have evolved and adapted to secure equality for women with respect 

to marital property rights.   There is no evidence to that effect before the 

Court. However, even if there were such evidence available, it would not 

detract from the invalidity of section 7(1). Rather, we submit that due to 

the likely ad hoc nature of such adaptations and the anomalies and 

hardships that will invariably arise due to the ongoing impact of 

                                                           
16

 See para 17 and 18. 
17

 See para 19. 
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enforcement of the official recorded customary law, the section is still 

invalid.  This approach is in line with the Court’s reasoning in Bhe.
18

 Any 

rights that may have been conferred by living customary law must however 

be protected under the Court’s remedy as held by the High Court.  

 

Breach of rights:  dignity and equality 

12. The Trust submits that section 7(1) violates women’s right to equality and 

dignity.  To avoid overlapping arguments, we deal with only limited issues 

germane to the equality analysis.   The Court’s analysis in Gumede is, if 

course, of equal application to this case.
19

  In short, a marital property 

system that implies that women are not fit or competent to own and 

administer property violates their rights to dignity and equality, renders 

them extremely vulnerable by not only denuding them of their dignity but 

also rendering them poor and dependent. 

 

The grounds of discrimination  

13. The High Court found that the section 7(1) discriminates unfairly against 

women in pre-Act polygynous marriages on the basis of gender and, in any 

event, on race and/or ethnic or social origin.
20

  

 

                                                           
18

 In Bhe there was evidence that official rules of customary law of primogeniture are not universally observed 

but the Court – while emphasizing the importance of acknowledging the living customary law -  highlighted the 

ad hoc nature and continuing adherence to official versions of customary law.  See paras 81 to 87. 
19

 See para 32 to 36  
20

 See paragraphs 44 to 46 of the judgment. 
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14. In Gumede, this Court declined to make any finding that section 7(1) 

discriminated against parties to pre-Act monogamous marriages on 

grounds of race.   It did so due to difficulties that surface about the reach of 

customary law, whom it binds and whether people other than African 

people may be bound by customary law.
21

   It is similarly unnecessary for 

the Court to make any such finding in this case.  

 

15. The Trust submits that the central offending features of section 7(1) are 

that it discriminates against women in pre-Act polygynous marriages on 

the intersecting grounds of sex, gender, marital status and, indirectly, age 

and violates their dignity.  However, we submit that the Court can 

comfortably acknowledged that the women who suffer particular hardship 

as a result of section 7(1) are likely black women which at least 

exacerbates the unfairness of the discrimination.    

 

16. That there are intersecting grounds of discrimination make the impact all 

the more harsh. This Court has emphasised that overlapping grounds of 

discrimination have led to deep patterns of disadvantage.
22

  It has done so 

in cases which raise similar issues to those arising in the present case, such 

as Bhe
23

 and Hassam.
24

  

                                                           
21

 See para 23 
22

 Brink v Kitshoff NO 1996(4) SA 197 (CC) at para 44.   
23

 See Bhe, para 78 where the court found discrimination on race and gender and considered the ‘deeply 

embedded patriarchy’ inherent in the principle of primogeniture which ‘reserved for women a position of 

subservience and subordination and in which they were regarded as perpetual minors under the tutelage of the 

fathers, husbands, or the head of the extended family.’ 
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17. The differentiation is further based on the date on which a woman was 

married (an unspecified ground) which the court in Gumede considered to 

be unfair in relation to monogamous customary marriages.
25

  

 

Unfairness, vulnerability of the class and substantive equality 

18. In considering the unfairness of discrimination, the Court considers a range of 

factors including the position of the complainants in society, whether they 

have suffered in the past from patterns of systemic disadvantage, whether the 

discrimination is on a specified ground as well as the nature of the provision 

and the purpose sought to be achieved by it.
26

  It also recognizes that unfair 

discrimination frequently has ongoing negative consequences, the 

continuation of which are not halted immediately when the initial causes are 

eliminated and which may continue even indefinitely, unless remedied.
27

   

 

19. As set out above, the women affected by section 7(1) constitute a 

vulnerable group in society and they have suffered in the past from 

systematic and intersecting patterns of disadvantage. If not remedied now, 

                                                                                                                                                                                     
24

 Hassam v Jacobs No 2009 (5) SA 572 (CC). The Court found, at para 34, 37, that the denial of benefits (under 

the Intestate Succession Act and the Maintenance of Surviving Spouses Act) discriminated on overlapping 

grounds of religion, gender and marital status. The Court emphasized that the nature of discrimination must be 

analysed contextually and that it is an express purpose of our equality provision to avoid significant and material 

disadvantage, see para 34. 
25

 At para 34. 
26

 Brink v Kitshoff NO 1996 (4) SA 197 (CC) See O’Regan J’s judgment, paras 40-42; President of the 

Republic of South Africa and Another v Hugo 1997 (4) SA 1 (CC) at para 38 and Harksen v Lane NO and 

Others 1998 (1) SA 300 (CC) see para 51, 94-95. 
27

 National Coalition For Gay And Lesbian Equality And Another v Minister Of Justice And Others 1999 (1) 

SA 6 (CC) at para 60. 
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these will continue into the future as many women will continue to be 

subjected to a patriarchal and discriminatory marital property regime. 

 

20. The Constitution demands that vulnerability and social realities be at the 

forefront of adjudication of equality claims.
28

  The issue comes to the fore 

when the Court considers the fairness of any discrimination.  It came to the 

fore in the Court’s reasoning in Gumede.
29

 

 

21. In Bhe this Court described African women and children as ‘arguably the 

most vulnerable groups in our society’.
30

 In Daniels
31

 this Court remarked: 

“The reality has been and still, in large measures, continues to be that, in 

our patriarchal culture, men find it easier than women to receive income 

and acquire property.”   This vulnerability and social reality extends to, 

and is exacerbated by, women’s position in marriage, specifically 

polygamous marriage.  Thus, in Hassam this court emphasised (in the 

context of intestate succession) that women in polygamous Muslim 

marriages constitute a particularly vulnerable group.
 32

 The court in Volks 

                                                           
28

 See Minister of Finance v Van Heerden 2004 (6) SA 121 (CC) par 27 (‘It is therefore incumbent on courts to 

scrutinise in each equality claim the situation of the complainants in society; their history and vulnerability; the 

history, nature and purpose of the discriminatory practice and whether it ameliorates or adds to group 

disadvantage in real life context, in order to determine its fairness or otherwise in the light of the values of our 

Constitution.  In the assessment of fairness or otherwise a flexible but “situation sensitive” approach is 

indispensable because of shifting patterns of hurtful discrimination and stereotypical response in our evolving 

democratic society.’) 
29

 See para 36. 
30

 Bhe at para 32.  
31

 Daniels v Campbell NO and others 2004(5) SA 331 (CC) at para 22.  
32

 2009 (5) SA 572 (CC) at paras 41, 49. 
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NO v Robinson held that in the case of the very poor and the illiterate the 

effects of vulnerability are more pronounced.
33

 

 

22. Women in customary marriages have been historically marginalised.  Their 

disadvantage is said to be compounded due to the intersection of race, class 

and gender, historically referred to as ‘triple oppression’.
34

  As mentioned 

above, women in pre-Act polygynous marriages will tend to be older 

women in both urban and rural areas, who are all African and many 

probably poor.   In the absence of control over secure rights in property 

and with limited access to justice, the class of women affected suffer 

hardship in a multiplicity of ways.
35

 

 

23. It is widely understood that control of property (in this case within a 

marital regime) is key to social empowerment.
36

  Studies have shown that 

whenever women have been important producers and managers of 

property, their family decision-making capacity has been comparatively 

enhanced.
37

 It stands to reason that absent control over matrimonial 

                                                           
33

 2005 (5) BCLR 446 (CC), para 66 
34

  Rohrs S and Smythe D (2014)” In search of Equality: Women, law and Society in Africa”90, at 104 
35

 Nkosi describes the social reality of black South African rural women as follows. ‘The cultural allocation of 

functions in most black South African rural communities consigns women to menial domestic chores with little 

or no economic value. Thus, in most rural households the wife or wives are expected to tend to the raising of 

children, tilling of the soil and the gathering of wood and fetching of water for fuel and domestic use, 

respectively. Men on the other hand have allocated themselves the pleasurable roles of supervision, acquiring 

an education and working for real incomes in the western establishments.’ Nkosi G (2000) “The Status of 

African Women: Has it really changed? Codicillus 41(2): 49. Jansen RM, “The recognition of Customary 

Marriages Act: many women still left out in the cold” Journal for Juridical Science 2002: 27(2) 115, at 117 
36

 SALC Report on Customary Marriages:  Project 90 The Harmonization of the Common Law and the 

Indigenous Law  August 1998 at 102.   
37

 Akinnusi A 2000 ‘The consequences of customary marriages in South Africa:  Would the Recognition of 

Customary Marriages Act 1998 make any difference.’ (2000) Journal for Juridical Science 25(2): 143 at 147.  
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property, women are vulnerable to eviction and homelessness,
38

 may be 

left to care for children
39

 and remain in a position where finding and 

advancing in employment and acquiring property is comparatively 

difficult.   These hardships are perhaps obvious but we point out that they 

are especially harsh for older women who were further disadvantaged by 

apartheid restrictions on their education and freedom of movement.
40

  

 

24. Worldwide, women are said to constitute the poorest and most vulnerable 

sector in society. In many countries they constitute the majority of the 

unemployed, condemned to eke out an existence on the margins of 

society.
41

 

 

25. The International Centre for Research on Women (ICRW) argues: 

“Women's lack of property ownership is important because it contributes 

to women's low social status and their vulnerability to poverty. It also is 

increasingly linked to development-related problems, including HIV and 

AIDS, hunger, urbanization, migration, and domestic violence. Women 

who do not own property are less likely to take economic risks and realize 

their full economic potential … For international development efforts to 

succeed – be they focused on reducing poverty broadly or empowering 

                                                           
38

 A Claassen ‘Women, customary law and discrimination:  the impact of the Communal Land Rights Act’  

Women Law and Discrimination at 48.  
39

 See Mothokoa Mamashela ‘New Families, New Property, New Laws:  The Practical Effects of the 

Recognition of Customary marriages’ (2004) 20 SAJHR 616 at 620.  
40

 Bonthuys E 2001, Labours of love:  child customary and the division of matrimonial property at divorce 

THRHR (64) at 211.  
41

 Cooper C, “Women and the right to work” 2009 SAJHR 573  
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women purposely – women need effective land and housing rights as well 

as access to credit, technical information and other inputs.”
42

 

 

26. We point out too that the strategies that have been developed under the 

auspices of the United Nations to deal with gender equality, and 

particularly the Beijing Strategies 1995, which proceed from the 

recognition that the number of women living in poverty has increased 

disproportionately to the number of men, especially in developing 

countries, a phenomenon known as the feminisation of poverty.
43

  More 

pertinently it is recognised that a women’s poverty is directly related i.a. to 

women’s lack of access to land ownership and economic resources.
44

 

Indeed, the precarious social and economic circumstances under which 

these women live may contribute to their vulnerability to domestic 

violence and limit their ability to escape it.
45

 

 

International Obligations And Polygyny  

27. The Court is obliged to consider international law when interpreting the 

Bill of Rights.  In the High Court, the Trust made detailed submissions on 

                                                           
42

 As discussed by Walker C, “Elusive equality: Women, property rights and land reform in South Africa”, 2009 

SAJHR 467 at 470 
43

 Par 50 Beijing Strategies.  
44

 Par 53 Beijing Strategies. The Report on the 54
th

 session of the UN Commission on the Stats of Women 

reiterated the importance of land in doing away with the feminization of poverty, and called on states to 

undertake legislative reforms in order to give women full and equal access to economic resources, including the 

right to inheritance and to ownership of land. (Resolution 54/4 para 4).  
45

 Curran E, “Customary law and domestic violence in rural South African communities”, 2005 SAJHR 607, at 

610 



 13 

international law. We do not repeat these in full,
46

 and, rather, draw 

attention to what international law says about polygyny and marital 

property rights in view of the fact that South Africa, polygyny is a social 

reality and its validity has not been challenged.
47

 In summary, the state is 

obliged to eliminate all forms of discrimination against women, including 

inequalities between men and women during and upon dissolution of both 

polygynous and monogamous marriages, and to protect the property rights 

of women.   

  

28. While CEDAW envisages the long-term eradication of polygyny, the 

CEDAW committee has taken into account the reality that such marriages 

continue to exist and that women in such marriages continue to experience 

hardship. The CEDAW committee issued General Recommendation 27 on 

19 October 2010, which states: 

“28. As stated by the Committee in its general recommendation No. 21 

(1994) “[p]olygamous marriage contravenes a woman’s right to equality 

with men, and can have such serious emotional and financial 

consequences for her and her dependants that such marriages ought to be 

discouraged and prohibited”. Nevertheless, polygamy is still practised in 

many States parties, and many women are in polygamous unions. Older 

wives are often neglected in polygamous marriages once they are no 

longer considered to be reproductively or economically active.”
48

 

 

                                                           
46

 The High Court notes at para [35] the relevant treaties and notes the obligations to recognizing the 

vulnerability of women and protect women’s human rights. (Record Vol 3 p 149). 
47

 The Constitutional Court has historically conferred rights and protections on women in polygynous marriages 

without ruling on the constitutional validity of polygyny, which has never been challenged.  See Bhe and 

Hassam. 
48

 UN Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW General 

Recommendation No. 21: on older women and the protection of their rights, 2010. 
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29. This is elaborated upon in General Recommendation 29 on 30 October 

2013 which introduces obligations upon the states parties in relation to 

polygynous marriages: 

“28. States parties should take all legislative and policy measures needed 

to abolish polygamous marriages. Nevertheless, as stated by the 

Committee in its General Recommendation No. 28, “polygamy continues 

in many States Parties, and there are many women in existing polygamous 

unions“. Accordingly, with regard to women in existing polygamous 

marriages, States parties should take the necessary measures to ensure the 

protection of their economic rights.””
49

 (emphasis added) 

 

 
30. Article 6 of the African Protocol on Women’s Right (entitled ‘Marriage’) 

obliges state parties to enact “appropriate national legislative measures to 

guarantee that the rights of women in marriage and family, including in 

polygamous marital relationships are promoted and protected.”
50

  Article 

7 of the African Protocol on Women’s Rights, (entitled ‘Separation, 

Divorce and Annulment of Marriage’), provides: “State parties shall enact 

appropriate legislation to ensure that women and men enjoy the same 

rights in the case of separation, divorce or annulment of marriage.  In this 

regard they shall ensure that …women and men shall have the right to an 

equitable sharing of the joint property deriving on the marriage”.  Viljoen 

notes that the African Protocol on Women’s Rights speaks in a clearer 

                                                           
49

 UN Committee on the Elimination of Discrimination Against Women (CEDAW), CEDAW General 

Recommendation No. 29: General recommendation on article 16 of the Convention on the Elimination of All 

Forms of Discrimination against Women (Economic consequences of marriage, family relations and their 

dissolution), 2013. 
50

 This Court relied on Article 6 in Hassam at fn 43. 
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voice about issues of particular concern to African women and locates 

CEDAW in African reality.
51

   

 

31. Notably, the SADC protocol does not prohibit polygyny, or even expressly 

encourage monogamy.
52

  The SADC protocol creates obligations upon the 

member State in relation to all marriages (including polygynous 

marriages).  Article 7(b) provides that:  

“State parties shall (adopt legislative and other measures) to ensure 

…equal legal status and capacity in civil law, including, amongst other 

things, full contractual rights; the rights to acquire and hold rights in 

property, the rights to equal inheritance, succession and the rights to 

secure credit”.  

 

 

REMEDY 

On retrospectivity  

32. In confirmation proceedings, the Court Court is obliged to exercise its 

remedial discretion in terms of section 172 of the Constitution afresh.
53

  It 

is not limited by the issues framed by any appeal.  

 

33. Section 172 enjoins a Court to consider whether its order should operate 

retrospectively or whether it is necessary to limit the potentially disruptive 

                                                           
51

 Viljoen notes in relation to polygyny: ‘The drafting history of the Protocol testified to the contentious nature 

of polygamy. Although initial drafts called for its abolition, the Protocol places an obligation on States Parties 

to encourage monogamy.’:Viljoen ‘An Introduction to the Protocol to the African Charter on Human and 

People’s Rights on the Rights of Women in Africa’ 16 Wash. & Lee Journal of Civil Rights and Social Justice 

11(2009) p 21.  
52

 Viljoen notes that a striking difference between the SADC Protocol and the African Protocol on Women’s 

Rights is that the SADC instrument “does not enter into the debate about monogamy and polygamy.”  Viljoen 

‘An Introduction to the Protocol to the African Charter on Human and People’s Rights on the Rights of Women 

in Africa’ 16 Wash. & Lee Journal of Civil Rights and Social Justice 11(2009)  p 27.  
53

 Sibiya and others v Director of Public Prosecutions JHB and others 2005(5) SA 315 (CC) at para 44. 
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impact of the order in the interests of justice and good government.
54

  

Potential disruption, uncertainty and inconvenience can arise when 

transactions, decisions or actions taken under an invalid statute are undone.  

 

34. In Gumede, the retrospective effect of the order was generally not limited 

with the court highlighting three reasons:
 55

  

 

34.1. The need to grant effective relief to women in pre-Act marriages; 

34.2. The discrimination is so egregious that is should not be permitted 

to remain on the statute book by limiting retrospective operation or 

waiting for parliament to remedy the order.  

34.3. The regime that the order permitted (a community of property 

regime) was one aligned with what parliament had in any event 

recognised for post-Act marriages. 

 

35. The Court did limit the protection to extant marriages: “It is important to 

add that nothing in the order we intend making will affect customary 

marriages that have been terminated either by death or by divorce before 

the date of this order.”
 56

 

 

                                                           
54

 See eg South African Municipal Workers’ Union v Minister of Co-operative Governance and Traditional 

Affairs (CCT54/16) [2017] ZACC 7 (9 March 2017) at para 85. 
55

 See para 52.  
56

 Para 52 
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36. In relation to the rights of third parties the Court said: “I am of the view 

that the interests of third parties,  who may be affected by the altered 

matrimonial regime in relation to pre-recognition customary marriages, 

may also be preserved by incorporating a provision that allows a party to 

approach a competent court should there be any adverse consequences 

arising from the order we have made.”
57

 

 

37. In Hasssam the Court considered retrospectivity in context of intestate 

succession for women in polygynous Muslim marriages.  Emphasising the 

importance of granting effective relief and remedying the ongoing impact 

of harm, it limited retrospectivity to estates not yet been finally wound 

up.
58

 

 

38. The Trust submits that it is in the interests of the broader class of women 

affected by this case to afford the widest protection that can be afforded in 

the interests of justice.  The women affected by the order are a particularly 

vulnerable group.  They have waited a very long time for their 

constitutional rights to be vindicated effectively.  Parliament has not come 

to their aid.  Despite the lapse of many years, they stand alone in not 

                                                           
57

 Para 53 to 54 
58

 Para 51,52 and 55.  See the following orders made:  

- The declaration of invalidity operates retrospectively with effect from 27 April 1994 except that it does 

not invalidate any transfer of ownership prior to the date of this order of any property pursuant to the 

distribution of the residue of an estate, unless it is established that, when transfer was effected, the 

transferee was on notice that the property in question was subject to a legal challenge on the grounds 

upon which the applicant brought the present application. 

- If serious administrative or practical problems arise in implementation of this order, any interested 

person may approach this Court for a variation of this order. 
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receiving effective protection.  Although the High Court understandably 

limited its order of retrospectivity consistently with the precedent set in 

Gumede, we submit that these factors weigh in favour of this Court 

adopting a different approach for the class of women affected in line with 

the approach in Hassam.     

 

39. The Trust submits that the interests of the broader class of women affected 

by the order will be best served by what the applicant proposes, in other 

words by making the order applicable to customary marriages save where 

they have been terminated by divorce or by death, if the estate has been 

finally wound up before the date of the order.  The group of women 

affected is decreasing as time passes, and it is unlikely that there will be 

undue disruption should the Court include estates not already wound up.
59

  

 

40. The High Court was concerned not to confer wider protection on children 

of polygynous customary marriages than children of monogamous 

customary marriages.
60

  In this regard, we point out that that in Gumede 

the spectre of succession did not arise as it does on the facts of this case 

and in Hassam.   The difference in treatment may be justified in the long 

delays that those affected have waited, or the Court may signal that courts 

                                                           
59

 Courts already enjoy some jurisdiction based on justice and equity in context of customary law estates subject 

to intestate succession.  See section 5 of the Reform of Customary Law of Succession and regulation of related 

matters act 11 of 2009.  
60
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may open their doors to children of monogamous marriages similarly 

situated.
61

  

 

41. The applicant for leave to intervene has made additional proposals 

regarding further extending the effect of the order.
62

  The Trust submits 

that these proposals would protect the interests of the broader class of 

women affected in important ways.   The Trust does not address these 

submissions now as they are appropriately addressed by the applicant for 

leave to intervene.    

 

Interim relief 

42. We submit that the High Court correctly found that it was necessary to 

provide for immediate relief until such time as parliament may legislate 

and its order seeks to retain core features of customary law.    In Gumede 

the Court could defer to parliament by granting an order making the 

legislative regime that parliament had chosen for post-Act marriages 

applicable to pre-Act marriages.  It cannot do so here. Rather, as in Bhe, it 

                                                           
61

 This may be achievable in the exercise of a court’s discretion in terms of section 5 of the Reform of 

Customary law of Succession and Regulation of Related Matters Act 11 of 2009. 
62

 The proposals are that the order should not affect the transfer of any property prior to the date of the order, 

unless: (i) It is established that when such transfer was taken, the transferee was on notice that the property in 

question was subject to a legal challenge on the grounds upon which the applicant brought challenges in this 

case; or (ii) That property was the home of a wife. In that instance, the wife shall be entitled to approach a court 

to reverse the transfer of her home in accordance with the principles set out in this judgement. 
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is appropriate ultimately for parliament to legislate
63

 and just and equitable 

that the Court make an order that protects women in the interim.
64

 

 

43. It is also just and equitable that the Court make an order that gives proper 

cognisance of rights that may have vested under the living customary law 

or otherwise.
65

  Thus, if under living customary law a woman in a 

polygynous marriage owns and manages her property, her rights should 

remain intact.  

 

44. The Trust agrees with the applicant to intervene that it would be desirable 

to clarify an aspect of the High Court order and more particularly the 

preamble to order 2.  The Trust submits that the preamble might better 

read:  ‘The wives who are parties to such marriages shall have joint and 

equal ownership and other rights to the marital property and joint and 

equal rights of management and control over the marital property as their 

husbands ...’ 

 

SUSANNAH COWEN 

NKHENSANI NTULI 

JENNIFER WILLIAMS 

12 April 2017 

                                                           
63

 The legislation made was the Reform of Customary Law of Succession and Regulation of Related Matters Act 

11 of 2009. 
64

 See Bhe para 115 to 116.  The Court emphasized that parliament is in the best position to deal with the 

situation and make the necessary legal changes but that the court should put in place an order that would operate  

in the interim and as an interim protective measure. 
65

 See for example section 4(1) of the Reform of the Customary Law of Succession and Regulation of Related 

Matters Act.  


