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2 

 

 

 

AND 

 

TRUSTEES OF THE WOMEN’S  

LEGAL CENTRE TRUST              AMICUS CURIAE 

  

 

 

APPLICANTS WRITTEN SUBMISSIONS 

___________________________________________________________________________ 

 

1 INTRODUCTION 

 

1.1 This case concerns a constitutional challenge to legislative provisions that 

differentiates between proprietary consequences of polygynous marriages of women 

married prior to the enactment of the Recognition of Customary Marriages Act “the 

Recognition Act” and women in polygynous marriages concluded after the 

Recognition Act, and more particularly their own ownership and control over property 

during their marriages and upon their death. 

 

1.2 The Limpopo Local Division, Thohoyandou (High Court) granted an order declaring 

section 7 (1) inconsistent with the Constitution and invalid. 

 

1.3 On the 01
st
 August 2016, Lamminga AJ made the following order: 

 

1.  Section 7(1) of the Recognition of Customary marriages Act 120 of 1998 is declared 
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inconsistent with the Constitution and invalid; 

2. Until such time as Parliament enacts legislation to govern the matrimonial property 

regimes of persons who are parties to polygynous customary marriages concluded 

before the Recognition of Customary Marriages Act 120 of 1998 came into operation, 

the following regime shall apply to such marriages: 

(a)  The wives who are parties to such marriages shall have joint and equal rights of 

management and control over and in the   marital property to their husbands, and 

these rights shall be exercised as follows: 

(i)  In respect of all house property, by the husband and the wife of the house concerned, 

jointly and in the best interest of the family unit. 

(ii)  In respect of all family property, by the husband and all the wives, jointly and in the 

best interest of the family unit. 

(b)          In respect of personal property, a party shall retain exclusive rights 

to her or her personal property. 

(c) In the event of any disputes arising from this order, any party to such a marriage may   

approach the court for an order regulating the matrimonial property regime on a just 

and equitable basis. 

3.  In terms of section 172(1) (b) the order should not affect: 

a. Customary marriages that have been terminated by death or divorce before the date 

of this order. 
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b. The legal consequences of any act done or omission or fact existing in relation to a 

polygynous customary marriage before this order was made. 

c. Any rights to property or rights of control or management over property that may 

have vested in or accrued to a wife in a polygynous customary marriage, before or 

during her marriage, and which confer greater rights to property than those she 

would be entitled to in terms of the interim regime, including, but not limited to rights 

in terms of the living customary law. 

4.  Any interested person may approach the court for a variation of this order 

in the event of serious administrative or practical difficulties being experienced. 

5.  This order is referred to the Constitutional Court for confirmation; 

6.  Prayers 4 and 5 of the notice of motion is postponed sine die 

7.  Cost is reserved.”
1
 

 

1.4 The applicants in these proceedings are seeking for confirmation of the High Court’s 

declaration of invalidity and appeal against the order reserving costs in the High 

Court. 

 

 

 

 

                                                 
1
 Ramuhovhi and Another v President of the Republic of South Africa and Others (412/2015) [2016] 

ZALMPTHC 18; 2016 (6) SA 210 (LT) (1 August 2016) at para 76 
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2 FACTUAL BACKGROUND 

 

2.1 The applicants are the biological children of Masenwa Joseph Netshituka “the 

deceased” who died testate on the 4
th

 January 2008.
2
 During his lifetime the deceased 

entered into polygynous customary marriage with Tshinakaho Netshituka, Masindi 

Netshituka and Diana Netshituka.
3
   

 

2.2 At the time of the deceased death, he was survived by Tshinakaho and Diana 

Netshituka as his customary wives. The deceased was also survived by the fourth 

respondent as his civil marriage wife. On the 20
th

 July 2011, the Supreme Court of 

Appeal (“SCA”) declared the civil marriage between the deceased and the fourth 

respondent null and void.
4
 

 

2.3 The SCA found that there was no evidence that the deceased attested his last Will and 

Testament, when he was mentally incapacitated. The fourth respondent was named as 

one of the major beneficiary of the deceased and she was also appointed as the 

executrix of the deceased estate.  The first and second applicants are children born 

from the polygynous customary marriage with Tshinakaho and Masindi respectively. 

 

2.4 By the time the application was heard in the High Court, all the previous wives of the 

deceased and most of his children had passed away. 

 

                                                 
2
 See the deceased death certificate, record of application Vol. 1 page 20; deceased Will and Testament record 

of application  Vol. 1 pages 36 to 40 
3
 See Confirmatory Affidavit of Sarah Mutshidza Nengudza, Record of Application Vol. 2 page 135 lines 15 to 

18; Confirmatory Affidavit of Andries Muthuhadini Netshituka, Record of Application Vol. 1 page 29, lines 13 

to 15. 
4
 See Netshituka v Netshituka 2011 ZASCA 120 paragraph 15. 
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2.5 In the High Court, the applicants argued that due to the application of section 7 (1) of 

the Recognition Act and the applicable Venda customary law, their mothers were 

excluded from ownership of the estate amassed by the deceased. This discrimination 

caused prejudice to the deceased customary wives and their children. 

 

2.6 In the High Court, parties where in agreement that the proprietary consequences of 

polygynous customary marriages in terms of Venda customary law. The parties are in 

agreement regarding the proprietary consequences of polygyny marriages as not 

vesting property rights or control over property in the hands of wives in polygynous 

marriages in terms of Venda customary law. 

 

2.7 The applicants also argued that it would be just and equitable to apply the order 

retrospectively to estates where the polygynous marriage had already been terminated 

by death, if the estate had not yet been finalized.
5
 

 

3 INTERNATIONAL LAW 

 

3.1 Section 39(1) (c) of the constitution provides that the Court, when interpreting the Bill 

of Rights “Must consider international law”.  

 

3.2 We submit that Women’s right to equality must be protected even where communities 

are governed by customary laws. 

 

                                                 
5
 Record of applicationVol. 3 page 160 lines 16 to 21. 
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3.3 The family is regarded as the natural unit and basis of society, which must be 

protected by the state, which is obliged to raise measures that are discriminating.
6
 

 

3.4 Married women are to enjoy equal rights to conclude contract, administer property 

and to manage property. 

 

3.5 In Dawood v Minister of Home Affairs and other
7
 this Court recognized the 

importance of marriage and the state’s obligation to protect, the family both under 

International Human Rights Law and the South African Constitution. 

 

3.6 This Court in Gumede sets out the principle as follows: 

 

“The Recognition Act is inspired by the dignity and equality rights that the 

Constitution entrenches and the normative value systems it establishes. It is also 

necessitated by our country’s international treaty obligations, which requires member 

states to do away with all laws and practices that discriminate against women.” 

 

4. RECOGNITION ACT 

 

4.1 Section 7 (1) of the Recognition Act has already been found to be discriminatory on 

the basis of gender. 
8
The Recognition Act represents a belated but welcome and 

ambitious legislative effort to remedy the historical humiliation and exclusion meted 

                                                 
6
 Article 18 (1) of the African Charter on Human and Peoples’  Right, 1981 (‘the African Charter”); Article 23 

(1) of the International Convention on Civil and Political Rights (“ICCPR”) 
7
 Dawood v Minister of Home Affairs and other 2000 (3) SA 936 (CC) at paras 28-29 and 34-37 

8
 Gumede case. 
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out to spouse in marriages which were entered into in accordance with the law and 

culture of the indigenous African people of South Africa. 

 

4.2 The Recognition Act is legislation specifically dealing with customary law as 

envisaged in terms of section 211 (3) of the Constitution. Its enactment was inspired 

by the dignity and equality rights and normative value system of the Constitution. 

 

4.3 The marital property regimes of new polygynous marriage are governed by Section 7 

(6) of the Recognition Act.  If a husband in a customary marriage entered into a 

further customary marriage with another woman after the Commencement of the Act, 

he must make an application to Court to approve a written contract which will 

regulate the future matrimonial property system of his marriage. 

 

4.4 We thus submit that a different remedy in the context of Pre-Act Polygynous 

Marriages must be drafted by the Court in order to accommodate women in Pre-Act 

Polygynous Marriages. 

 

5 DOES SECTION 7 (1) VIOLATE THE RIGHTS CONTENDED FOR? 

 

5.1 It is respectfully submitted that in its manifestation the customary law and section 7 

(1) of the Recognition Act has resulted that the deceased is the owner of the properties 

he acquired during the course of the customary marriages with his customary wives. 

 

5.2 The Constitution itself places a particular premium on gender equality by providing 

that if discrimination is based on gender as one of the listed grounds, it is presumed to 
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be unfair.
9
 By providing that old polygynous marriages will continue to be governed 

by customary law, this implies that women are not fit or competent to own and 

administer property and this violates their right to dignity and equality. 

 

5.3 This Court has on numerous occasions dealt with challenges to legislative enactments 

that were said to infringe the right to equality under section 9 of the Constitution.  The 

resultant jurisprudence has developed into a comprehensive set of principles, which 

have been applied on numerous occasions and within a variety of contexts.
10

  Section 

9 provides: 

 

“(1) Everyone is equal before the law and has the right to equal protection 

and benefit of the law. 

 

(2) Equality includes the full and equal enjoyment of all rights and 

freedoms.  To promote the achievement of equality, legislative and 

other measures designed to protect or advance persons, or categories of 

persons, disadvantaged by unfair discrimination may be taken. 

                                                 
9
 Gumede, 

10
 See in this regard Van der Merwe v Road Accident Fund and Others [2006] ZACC 4; 2006 (6) BCLR 682 

(CC); 2006 (4) SA 230 (CC); Hoffmann v South African Airways [2000] ZACC 17; 2000 (11) BCLR 1211 

(CC); 2001 (1) SA 1 (CC); National Coalition for Gay and Lesbian Equality and Another v Minister of Justice 

and Others [1998] ZACC 15; 1998 (12) BCLR 1517 (CC); 1999 (1) SA 6 (CC); Harksen v Lane NO and Others 

[1997] ZACC 12; 1997 (11) BCLR 1489 (CC); 1998 (1) SA 300 (CC); Prinsloo v Van der Linde and Another 

[1997] ZACC 5; 1997 (6) BCLR 759 (CC); 1997 (3) SA 1012 (CC); President of the Republic of  South Africa 

and Another v Hugo [1997] ZACC 4; 1997 (6) BCLR 708 (CC); 1997 (4) SA 1 (CC); and Brink v Kitshoff NO 

[1996] ZACC 9; 1996 (6) BCLR 752 (CC); 1996 (4) SA 197 (CC).  See also Minister of Finance and Another v 

Van Heerden [2004] ZACC 3; 2004 (11) BCLR 1125 (CC); 2004 (6) SA 121 (CC) at para 27, Moseneke J, as 

he then was, eloquently described the duty on every court when embarking on an analysis in terms of section 9.  

He stated that it is—  

“incumbent on courts to scrutinise in each equality claim the situation of the 

complainants in society; their history and vulnerability; the history, nature and 

purpose of the discriminatory practice and whether it ameliorates or adds to 

group disadvantage in real life context, in order to determine its fairness or 

otherwise in the light of the values of our Constitution.”  (Footnote omitted.) 
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(3) The state may not unfairly discriminate directly or indirectly against 

anyone on one or more grounds, including race, gender, sex, 

pregnancy, marital status, ethnic or social origin, colour, sexual 

orientation, age, disability, religion, conscience, belief, culture, 

language and birth. 

 

(4) No person may unfairly discriminate directly or indirectly against 

anyone on one or more grounds in terms of subsection (3).  National 

legislation must be enacted to prevent or prohibit unfair discrimination. 

 

(5) Discrimination on one or more of the grounds listed in subsection (3) is 

unfair unless it is established that the discrimination is fair.” 

 

5.4 The correct approach to a constitutional challenge based on the equality clause was 

summarised in Harksen v Lane NO and Others
11

 as follows: 

 

“(a) Does the provision differentiate between people or categories of 

people?  If so, does the differentiation bear a rational connection to a 

legitimate government purpose?  If it does not then there is a violation 

of s 8(1).  Even if it does bear a rational connection, it might 

nevertheless amount to discrimination. 

 

                                                 
11

 Above n 15 at para 54. 
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(b) Does the differentiation amount to unfair discrimination?  This requires 

a two-stage analysis: 

 

(i) Firstly, does the differentiation amount to ‘discrimination’?  If 

it is on a specified ground, then discrimination will have been 

established.  If it is not on a specified ground, then whether or 

not there is discrimination will depend upon whether, 

objectively, the ground is based on attributes and characteristics 

which have the potential to impair the fundamental human 

dignity of persons as human beings or to affect them adversely 

in a comparably serious manner. 

 

(ii) If the differentiation amounts to ’discrimination’, does it 

amount to ‘unfair discrimination’?  If it has been found to have 

been on a specified ground, then unfairness will be presumed.  

If on an unspecified ground, unfairness will have to be 

established by the complainant.  The test of unfairness focuses 

primarily on the impact of the discrimination on the 

complainant and others in his or her situation.  If, at the end of 

this stage of the enquiry, the differentiation is found not to be 

unfair, then there will be no violation of s 8(2). 

 

(c) If the discrimination is found to be unfair then a determination will 

have to be made as to whether the provision can be justified under the 

limitations clause (s 33 of the interim Constitution).” 
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5.5 Although this test was formulated with reference to the interim Constitution it has 

been applied to challenges based on section 9.
12

 

 

5.6 Section 39(2)
13

 of the Constitution enjoins every court to promote the spirit, purport 

and objects of the Bill of Rights when, inter alia, interpreting any legislation.
14

  South 

African history, as this Court has stated in Brink,
15

 is of particular relevance to the 

concept of equality.  

 

5.7  In Daniels, this Court held that “discriminatory interpretations deeply injurious to 

those negatively affected were in the conditions of the time widely accepted in the 

Courts.  They are no longer sustainable in the light of our Constitution.”
16

   

 

5.8 Proof of infringement of either section 9 (1) or 9 (3) will justify a declaration of 

constitutional invalidity.  Therefore it is not necessary to begin with the rational 

connection enquiry if a court holds that the discrimination is unfair and unjustifiable.
17

  

                                                 
12

 Van der Merwe v Road Accident Fund and Another (Women’s Legal Centre Trust as Amicus Curiae) [2006] 

ZACC 4; 2006 (4) SA 230 (CC); 2006 (6) BCLR 682 (CC). 
13

 Section 39(1) and (2) provide:  

“(1) When interpreting the Bill of Rights, a court, tribunal or forum – 

(a) must promote the values that underlie an open and 

democratic society based on human dignity, equality and 

freedom; 

(b) must consider international law; and 

(c) may consider foreign law. 

(2) When interpreting any legislation, and when developing the common law or 

customary law, every court, tribunal or forum must promote the spirit, 

purport and objects of the Bill of Rights.” 

14
 See also in this regard the majority decision in Daniels above n 12 at para 43. 

15
 Brink above n 21 at para 40. 

16
 Above n 12 at para 20. 



13 

 

 

 

 

5.9 Section 7 (1) violate women’s equality and dignity. It differentiates between the 

proprietary consequences applicable to women in pre Recognition Act and Post 

Recognition Act polygynous customary marriages; women in pre Recognition Act 

and all other marriages. 

 

5.10 The discrimination amounts to discrimination as it is on the listed grounds of: 

 

(a) Gender; in that only women in polygynous customary marriages are subjected to 

unequal proprietary consequences. 

(b) Race; despite being in vulnerable position, women in polygynous customary 

marriages do not have legislative protection in place in relation to women in other 

marriages. 

(c) Marital status; in that it applies only to women in pre-Recognition Act polygynous 

customary marriages. 

(d) Age, as women who are in Pre- Recognition marriages are likely to be older than 

people in other marriages. 

 

5.11 We submit that the discrimination is thus presumed to be unfair. Nkabinde ADCJ in 

the Hassam v Jacobs NO and Others held that: 

  

“By discriminating against women in polygynous Muslim marriages on the grounds 

of religion, gender and marital status, the Act clearly reinforces a pattern of 

stereotyping and patriarchal practices that relegates women in these marriages to be 

                                                                                                                                                        
17

 National Coalition of Gay and Lesbian Equality and Others v Minister of Justice and Others [1998] ZACC 

15; 1999 (1) SA 6 (CC); 1998 (12) BCLR 1517 (CC) at para 18. 
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unworthy of protection. Needless to say, by so discriminating against those women, 

provisions in the Act conflict with the principle of gender equality which the 

Constitution strives to achieve. That cannot, and ought not, be countenanced in a 

society based on democratic values, social justice and fundamental human rights.” 

 

5.12 We respectfully  submitted that the section 7 (1)  is inconsistent with sections 9 and 

10 of the Constitution because of its blatant discrimination on grounds of race, colour, 

gender, marital status and age and its harmful effects on the dignity of persons 

affected by it. 

 

5.13 If this is not corrected, Women in pre Recognition polygynous marriages will 

continue to be subjected to a patriarchal and discriminatory marital property regime. 

 

5.14 In the High Court and in this Court the first, second, fifth and sixth Respondents are 

not opposing the challenge, and thus no justification is offered. 

 

6 JUSTIFICATION 

 

6.1 Section 36 of the Constitution requires that a provision that limits rights should be a 

law of general application and that the limitation should be reasonable and justifiable 

in an open and democratic society based on human dignity, equality and freedom. 

 

6.2 It is trite that where there is unfair discrimination, a respondent who contends that the 

discrimination is fair must place before the Court material that will save the provision 

from unconstitutionality. The Respondents did not offered. 
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6.3 As was said in S v Manamela and Another (Director-General of Justice Intervening): 

 

“. . . [t]he Court must engage in a balancing exercise and arrive at a global 

judgment on proportionality . . . .  As a general rule, the more serious the 

impact of the measure on the right, the more persuasive or compelling the 

justification must be.  Ultimately, the question is one of degree to be assessed 

in the concrete legislative and social setting of the measure, paying due 

regard to the means which are realistically available in our country at this 

stage, but without losing sight of the ultimate values to be protected.”
 18

 

 

6.4 The rights violated are important rights, particularly in the South African context.  

The rights to equality and dignity are of the most valuable of rights in any open and 

democratic state.   

 

6.5 In the light of its destructive purpose and effect, it could not be justified in any open 

and democratic society. 

 

6.6 It is clear from what is stated above that the serious violation by the provisions of 

section 7 (1) of the rights to equality and human dignity cannot be justified in our new 

constitutional order.  In terms of section 172(1) (a) of the Constitution,
19

 section 7 (1) 

must accordingly be struck down. 

                                                 
18

 2000 (3) SA 1 (CC); 2000 (5) BCLR 491 (CC) at para 32.  See also Prince V President, Cape Law Society, 

and Others 2001 (2) SA 388 (CC); 2001 (2) BCLR 133 (CC). 
19

 Section 172(1) of the Constitution provides that: 

“(1) When deciding a constitutional matter within its power, a court– 
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6.7 It is important that polygynous pre Recognition marriage should be put in the same 

position as other marriages.   

 

6.8 In Hassan, Nkabinde ADCJ held at para 46: 

 

“Marriage, as a social institution, is important to all members of South African 

society, irrespective of skin colour or religious background.  Marriages concluded 

under Muslim rites are potentially polygynous as a man is permitted, subject to the 

Qur’anic prescripts, to marry more than one woman.
20

  The significance attached to 

polygynous unions solemnised in accordance with the Muslim religious faith is by no 

means less than the significance attached to a civil marriage under the Marriage Act 

or an African customary marriage.  Similarly, the dignity of the parties to polygynous 

Muslim marriages is no less worthy of respect than the dignity of parties to civil 

marriages or African customary marriages.” 

 

 

 

                                                                                                                                                        
(a) must declare that any law or conduct that is inconsistent with the Constitution is invalid to 

the extent of its inconsistency; and 

(b) may make any order that is just and equitable, including– 

(i) an order limiting the retrospective effect of the declaration of invalidity; and 

(ii) an order suspending the declaration of invalidity for any period and on any 

conditions, to allow the competent authority to correct the defect.” 

20
 See in this regard ‘Abdur Rahman I. Doi, Sharia: The Islamic Law (Ta Ha Publications, London 1984) at 146, 

where the author quotes the following Qur’anic verse:  

“If you fear you shall not be able to deal justly with the orphans, marry the women 
of your choice, two, or three or four.  But if you fear that you shall not be able to deal 
justly with them, then only one.”  (Emphasis added.) 
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7. The Venda Customary Law of succession 

 

7.1 It is important to examine the context in which the rules of customary law, particularly 

in relation to succession, operated and the kind of society served by them.  The rules 

did not operate in isolation.  They were part of a system which fitted in with the 

community’s way of life.  The system had its own safeguards to ensure fairness in the 

context of entitlements, duties and responsibilities.   

 

7.2  Everyone, man, woman and child had a role and each role, directly or indirectly, was 

designed to contribute to the communal good and welfare. 

 

7.3 Before the Bhe case, in terms of Venda Customary law of succession the heir did not 

merely succeed to the assets of the deceased; succession was not primarily concerned 

with the distribution of the estate of the deceased, but with the preservation and 

perpetuation of the family unit. 

 

7.4 The property was collectively owned and the family head, who was the nominal owner 

of the property, administered it for the benefit of the family unit as a whole.  The heir 

stepped into the shoes of the family head and acquired all the rights and became 

subject to all the obligations of the family head. 

 

7.5 The members of the family under the guardianship of the deceased fell under the 

guardianship of his heir.  The latter, in turn, acquired the duty to maintain and support 
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all the members of the family who were assured of his protection and enjoyed the 

benefit of the heir’s maintenance and support.  

 

7.6 He inherited the property of the deceased only in the sense that he assumed control 

and administration of the property subject to his rights and obligations as head of the 

family unit.  The rules of the customary law of succession were consequently mainly 

concerned with succession to the position and status of the deceased family head 

rather than the distribution of his personal assets.
21

 

 

7.7 When Courts engaged with the adjudication of a customary law matter, must remain 

mindful of their obligations under section 39 (2) of the Constitution to promote the 

spirit, purport and objects of the Bill of Rights. This means that the Courts must be 

patient and caution in ensuring that the living customary law reflects the rights and 

values of the Constitution from which it draws its legal force.  

 

8 REMEDY 

 

8.1 The correct approach to the question of remedy in cases where an order of 

constitutional invalidity is contemplated is the following:  If the Court finds the 

challenged legislative provision to be inconsistent with the Constitution, section 

172(1) of the Constitution
22

 obliges the Court to declare such provision invalid to the 

extent of the inconsistency.  

 

                                                 
21

 Mthembu (SCA) 71/98) [2000] ZASCA 181; [2000] 3 All SA 219 (A) (30 May 2000)   at para 8. 
22

 The full text of the subsection appears in n 35 below. 
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8.2 Thereafter the Court must make an order that is just and equitable which may include 

limiting the retrospective effect of the invalidity order or its suspension.  Counsel for 

the respondents urged us not to follow this approach in so far as the determination of a 

just and equitable order is concerned. 

 

 8.3 Ordinarily an order of constitutional invalidity has a retrospective effect unless its 

operation is suspended.  In terms of the doctrine of objective constitutional invalidity, 

unless ordered otherwise by the court the invalidity operates retrospectively to the date 

on which the Constitution came into force.
23

  

 

 8.4 But if the legislation in question was enacted after that date, as was the present Act, 

the retrospective operation of invalidity goes back to the date on which the legislation 

came into force.   

 

8.5 Section 172(1) of the Constitution
24

 enjoins the Court to make a just and equitable 

order, following a declaration of invalidity.  

                                                 
23

 In Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others [1995] ZACC 13; 1996 

(1) SA 984 (CC); 1996 (1) BCLR 1 (CC) this Court said at para 28:  
“A pre-existing law which was inconsistent with the provisions of the Constitution 

became invalid the moment the relevant provisions of the Constitution came into 

effect.  The fact that this Court has the power in terms of s 98(5) of the Constitution 

to postpone the operation of invalidity and, in terms of s 98(6), to regulate the 

consequences of the invalidity, does not detract from the conclusion that the test for 

invalidity is an objective one and that the inception of invalidity of a pre-existing law 

occurs when the relevant provision of the Constitution came into operation.  The 

provisions of s 98(5) and (6), which permit the Court to control the result of a 

declaration of invalidity, may give temporary validity to the law and require it to be 

obeyed and persons who ignore statutes that are inconsistent with the Constitution 

may not always be able to do so with impunity.”  

See also Van der Merwe v Road Accident Fund and Another above n 26 at para 77. 

 
24

 Section 172(1) provides: 

“(1) When deciding a constitutional matter within its power, a court— 
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8.6 Depending on the circumstances of the case, such order may include an order limiting 

the retrospective effect of the declaration of invalidity or suspension to allow a 

competent authority to correct the defect.  In this case there is evidence which 

warrants the determination of a just and equitable order. 

 

8.9 In determining a suitable remedy, the courts are obliged to take into account not only 

the interests of parties whose rights are violated, but also the interests of good 

government.
25

  These competing interests need to be carefully weighed. 

 

 

9. JUST AND EQUITABLE ORDER 

 

9.1 Unless the interests of justice and good governance dictate otherwise, the applicants 

are entitled to the remedy they seek because they were successful.
26

  

 

9.2 Having established that the impugned provisions violate their rights entrenched in the 

Bill of Rights, the applicants are entitled to a remedy that will effectively vindicate 

those rights.  

 

                                                                                                                                                        
(a) must declare that any law or conduct that is inconsistent with the Constitution 

is  invalid to the extent of its inconsistency; and 

(b) may make any order that is just and equitable, including— 

(i) an order limiting the retrospective effect of the declaration of  

  invalidity; and  
 (ii) an order suspending the declaration of invalidity for any period and on any  

  conditions, to allow the competent authority to correct the defect.” 

 
25

 S v Bhulwana; S v Gwadiso above n 36 at para 32. 
26

 S v Bhulwana; S v Gwadiso [1995] ZACC 11; 1996 (1) SA 388 (CC); 1995 (12) BCLR 1579 (CC) at para 32. 
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9.3 The Court may decline to grant it only if there are compelling reasons for withholding 

the requested remedy.  It is the discretion conferred on the courts by section 172(1) 

must be exercised judiciously. 

 

9.4 The High Court held as follows:- 

 

“Various factors militate against an order which would include those polygynous 

customary marriages already terminated by death, if the estate of the deceased has 

not yet been finalized.   The most significant of these factors is that in Gumede the 

Constitutional Court decided not to limit the retrospectively of the order of invalidity, 

but to exclude customary marriages terminated by death or divorce predating the said 

order.[76] That has the effect that widows from monogamous customary marriages 

entered into before the RCMA, whose marriages were terminated by death before the 

Gumede judgment, did not enjoy the protection afforded by that judgment. Their 

children, by implication, would also have been excluded. Nothing has been placed 

before me that would justify treating widows in "old" polygynous customary 

marriages, whose marriages had already been terminated by death, differently. There 

is no justification in providing them and their children wider protection upon the 

invalidity of the same legislative provision, being section 7(1) of the RCMA. It follows 

thus that such an order would not be in the interest of justice.” 

 

9.5 In S v Ntsele,
27

 it was held that the question of retrospectivity, prospectivity and 

conditional suspension of orders of invalidity  often depend on factors in respect of 

                                                 
27

 1977 ZACC 14; 1997 (11) BCLR 1543 para 13. 

http://www.saflii.org/za/cases/ZALMPTHC/2016/18.rtf#_ftn76
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which evidence is necessary. We submit that no evidence was led by the respondents 

with regard to practical difficulties in respect of the administration of affected 

deceased’s estate that would result from a retrospective order. 

 

9.6 We concede that in the absence of order limiting the retrospective effect of 

declaration of invalidity, the law which is subject of the declaration is regarded as 

having become invalid from the moment the relevant provisions of the Constitution 

came into force. 

 

9.7 This will means that unless the respondents can satisfy the Court that the interests of 

justice and equity require an order of prospective invalidity to be made, the challenged 

provisions of section 7 (1) of the Act would have become invalid long before the death 

of the deceased. This is because of the effect of the so called “ supremacy clause” of 

the Constitution (section 2 ), in terms of which the Constitution is the supreme law of 

the Republic and all law or conduct inconsistent with it is invalid. 

9.8 In this case, there is no evidence to support the contention that the confirmation of the 

order which will include those polygynous marriages terminated by death if the estate 

of the deceased has not been fully finalised, would cause any significant disruption or 

dislocation in the administration of the deceased’s estate.  

 

9.9 To deprive the applicants of the order which will include polygynous marriages 

terminated by death and the deceased’s estate has not finally wound up it will not be 
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consistent orders made in the cases previously decided by this court in matters 

affecting substantive rights of inheritance.
28

 

 

9.10 In Gumede, the applicant was protected by the order granted by this Court. She was 

granted the relief she sought. The relief sought in the Gumede case is not similar to the 

relief sought by applicant in this matter.  

 

9.11 To limit the order of retrospectively to cases in which transfer of ownership has not 

yet been completed would enable an heir to avoid the consequences of any declaration 

of invalidity by going ahead with transfer as speedily as possible. 

9.12 What will accordingly be just and equitable is to limit the retrospectively of the order 

so that the declaration of invalidity does not apply to any completed transfer to an 

heirs who are bona fide in the sense of not being aware that the constitutional validity 

of the provision in question was being challenged.  

 

9.13 It is fair and just that all transfers of ownership obtained by an heirs who are on notice 

ought not to be exempted. 

 

9.14 In this matter, the estate is still pending. The inheritance has not been transferred to the 

beneficiaries names, thus the order sought will not affect the administration of justice 

and good governance.  

 

                                                 
28

 This is evident from both of the other decisions of this Court on the constitutionality of section 1(1) of the 

Act, in Bhe and Others v Magistrate, Khayelitsha, and Others (Commission for Gender Equality as Amicus 

Curiae); Shibi v Sithole and Others; South African Human Rights Commission and Another v President of the 

Republic of South Africa and Another 2005 (1) SA 580 (CC); 2005 (1) BCLR 1 (CC) and Daniels v Campbell 

NO and Others 2004 (5) SA 331 (CC); 2004 (7) BCLR 735 (CC). see also Gory v Kolver NO and Others 

(CCT28/06) [2006] ZACC 20; 2007 (4) SA 97 (CC); 2007 (3) BCLR 249 (CC) (23 November 2006) 
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9.15 The order must be retrospective, save that it does not affect customary marriages 

wherein the estate which have been finally wound up. This order will not affect the 

administration of justice and good governance. 

 

9.16 We submit that constitutional breaches such as the present must be redressed 

effectively by, where possible, vindicating the infringed rights fully. It is was drawn to 

the Government Respondents by the South African Law Commission. 

 

9.17 Despite that such legislation accommodating women in polyganous customary 

marriages prior to Gumede, such legislation has not yet been forthcoming. 

 

9.18 Section 7 (1) of the Recognition of the Act still remaining on the statute books in its 

unconstitutional form. Justice and equity thus requires that the government 

Respondent be ordered to pay the Applicants’ costs, not only in this Court, but also in 

the High Court.  

 

 9.19 This Court in Fose v Minister of Safety and Security
29

 said: 

 

“Given the historical context in which the interim Constitution was adopted 

and the extensive violation of fundamental rights which had preceded it, I 

have no doubt that this Court has a particular duty to ensure that, within the 

bounds of the Constitution, effective relief be granted for the infringement of 

any of the rights entrenched in it.  In our context an appropriate remedy must 

mean an effective remedy, for without effective remedies for breach, the values 

                                                 
29

 [1997] ZACC 6; 1997 (3) SA 786 (CC); 1997 (7) BCLR 851 (CC) at para 69. 
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underlying and the right entrenched in the Constitution cannot properly be 

upheld or enhanced.  Particularly in a country where so few have the means to 

enforce their rights through the courts, it is essential that on those occasions 

when the legal process does establish that an infringement of an entrenched 

right has occurred, it be effectively vindicated.  The courts have a particular 

responsibility in this regard and are obliged to ‘forge new tools’ and shape 

innovative remedies, if needs be, to achieve this goal.” 

 

 

10 THE INTERIM RELIEF 

 

 

10.1 In Ntuli
30

 this Court declare:- 

 

“It is the duty of the Minister responsible for the administration of the states 

who wishes to ask for an order of invalidity to be suspended … to place 

sufficient information before the Court to justify the making of such an order, 

and to show the time that will be needed to remedy the defect in the 

legislation.” 

 

 

 

 

11 THE APPEAL: COSTS ORDER 

                                                 
30

 Minister of Justice v Ntuli 1997 ZACC7; 1997 (3) SA 772 (CC) at para 40. 
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11.1 The applicants are appealing the High Court’s costs order.  The High Court made an 

order that the cost is reserved. This is despite fact that the issue with regard to costs was 

ventilated before the High Court. 

 

11.2 This appeal with regard to the costs order is an issue connected with the decision on 

constitutional matter and thus we respectfully submit that this Court has jurisdiction to 

entertain the appeal. A court of appeal can interfere with a costs order of a Court a quo 

where that Court has no excised its discretion judicially or where it has been influenced 

by wrong principles or misdirection of facts.
31

 

 

11.3 Section 172 (2) (2) (a) of the Constitution make it clear that confirmation proceedings 

are limited to an “order of constitutional invalidity”. In this case, it is the only part of the 

order declaring Section 7 (1) of the Recognition Act invalid, in order to give legal force 

to such invalidity. 

 

11.4 Costs, on the other hand, follows a different logic. The purpose of a Costs order is to 

indemnify the successful party and to refund expenses actually incurred. 

 

11.5 The applicants were entitled to their costs. The general principle in constitutional 

litigation was laid down in Biowatch.
32

 In that case, this Court found that the general 

rule in constitutional litigation between a private party and the state is that if the private  

                                                 
31

 Giddey No v JC Barnard and Partners 2006 ZACC 13; 2007 (5) SA 525 (CC); 2007 (2) BCLR 125 (CC) at 

para 19; Naylor v Jansen 2006 ZASCA 94; 2007 (1) SA 16 at para 14 
32

 Biowatch Trust v Registrar Genetic Resources and Others 2009 (9) SA232 (CC). 
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party is successful, it should have its costs paid by the state, while, if unsuccessful, each 

party should pay its own costs. 

 

11.6 When the Court departs from the general rule, a Court should set out reasons that are 

carefully articulated and convincing. This would not only be of assistance to the 

applicants court, but would also enable the party concerned and other potential litigants 

to know exactly what had been done wrongly, and what should be avoided in the 

future.
33

 

 

11.7 The order to reserved costs made by the High Court have a chilling effect on the 

applicants who approach Court to assert their constitutional rights. In the circumstances 

the applicants ask this Court to overturn the costs order.  

 

11.8 We submit that it is in the interest of justice to approach this honourable Court directly, 

instead of approaching the High Court to reconsider the Costs order. We further submit 

that the High Court did exercise its judicial discretion capriciously and or incorrectly.
34

 

The High Court did not act judicially in deciding on costs, as well as the clear principles 

this court laid down in Biowatch.
35

 There is nothing in the High Court judgment which 

demonstrate that an effective exercise of its description in reserving costs. 

 

11.9 We accordingly ask this Court to overturn the costs order of the High Court and be 

replaced it with the order that the respondents must pay the applicants costs in the High 

Court. 

                                                 
33

 Tebeila Institute of Leadership Education, Governance and Training v Limpopo College of Nursing and 

Another (2015) ZACC 4 
34

 Sublime Technologies (Pty) Ltd v Jonker and another 2010 (2) SA 522 (SCA) 
35

 South African Municipal Workers Union v Minster of Co-Operative Governance and Traditional Affairs 2017 

ZACC 7 para100. 
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12. CONCLUSION 

 

 

12.1 The State is under an ongoing constitutional obligation to “respect, protect, promote and 

fulfil the rights in the Bill of Rights” by ensuring that legislation which violate 

constitutional rights is amended or replaced.  

 

12.2 Despite the fact that in Gumede, Moseneke DCJ in respond to amicus curiae submission 

that the Court should regulate the consequences of all polygynous marriages as well, he 

did not adopt the submission, holding:- 

 

“In my view, it is sufficient to do no more than draw the legislature, attention to this 

possible lacuna, if any. I think that one section 7(1) of the Recognition Act has been 

declared inconsistent with the Constitution and invalid, the proprietary consequences of 

polygynous relationships will be regulated by the Customary Law until parliament 

intervenes.
36

 

 

12.3 We propose that this Court confirm the order of invalidity and make the following order: 

 

(1) Section 7(1) of the Recognition of Customary marriages Act 120 of 1998 is declared 

inconsistent with the Constitution and invalid; 

 

                                                 
36

 Gumede at Para 56 
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(2) Until such time as Parliament enacts legislation to govern the matrimonial property 

regimes of persons who are parties to polygynous customary marriages concluded 

before the Recognition of Customary Marriages Act 120 of 1998 came into operation, 

the following regime shall apply to such marriages: 

(a)  The wives who are parties to such marriages shall have joint and equal rights of 

management and control over and in the   marital property to their husbands, and 

these rights shall be exercised as follows: 

(i)  In respect of all house property, by the husband and the wife of the house concerned, 

jointly and in the best interest of the family unit. 

(ii)  In respect of all family property, by the husband and all the wives, jointly and in the 

best interest of the family unit. 

(b) In respect of personal property, a party shall retain exclusive rights 

to her or her personal property. 

(c)  In the event of any disputes arising from this order, any party to such a marriage may 

approach the court for an order regulating the matrimonial property regime on a just 

and equitable basis. 

(3) The order in paragraph 1 and 2 operate retrospectively, save that they do not affect: 

1. Customary marriages that have been terminated by death; 

2. Customary marriages that have been terminated by death if the estate has 

been final wound up before the date of this order. 
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