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INTRODUCTION 

1 The applicant, the Department of Home Affairs (“DHA”), is an employer 

in the public service. The first to third respondents are trade unions 

enjoying bargaining rights and other organisational rights in the public 

service (“union respondents”). The underlying dispute between the parties 

concerns whether or not the union respondents are entitled to call upon 

their members to engage in strike action over a decision taken by the 

applicant concerning the change in shifts to the working hours of its 

employees, when there is no change to the maximum hours. The legal 

issue is whether the Conciliating Commissioner was correct in concluding 

that the dispute which was referred to him was one of mutual interest (in 

the sense of interest dispute) or a rights dispute. 

2 The dispute was referred to the fourth respondent, being the appropriate 

bargaining council for the general public service, which in turn appointed a 

commissioner to conciliate the dispute. The DHA raised a point in limine 

concerning the jurisdiction of the fourth respondent to conciliate the 

dispute as one of “mutual interest”. The conciliating commissioner ruled 

that he lacked jurisdiction to conciliate the dispute and thus refused to 

certify the dispute as being one of mutual interest.  

3 That ruling was taken on review before the Labour Court, which held that 
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the conciliating commissioner was wrong in his conclusion. It overturned 

the decision of the conciliator and remitted the matter back to conciliation. 

The application for leave to appeal to the Labour Appeal Court was 

dismissed without reasons. This appeal is a sequel.  

INTERESTS OF JUSTICE 

4 Three questions stand to be decided in this appeal. First, is the institutional 

role of a conciliating commissioner in mutual interest, interest and rights 

disputes. Second, is the correctness of the ruling given by the 

Commissioner in the present dispute, when he refused to certify the dispute 

as a mutual interest dispute in terms of the Labour Relations Act 66 of 

1995 (“LRA”). Third, is the correct approach to the term “dispute of 

mutual interest”.  

5 These three questions implicate the Constitution in three intersecting ways.  

6 First, they concern the interpretation of the LRA. The interpretation of the 

LRA implicates the rights of employees to strike under section 23 of the 

Constitution. Second, the employer’s right to engage in collective 

bargaining, protected by section 23(5) of the Constitution is affected. 

Third, the correct interpretation of the statute, where the Constitution 

expressly requires a statute to be enacted to give effect to a constitutional 
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right, such as the connection between section 23 of the Constitution and 

the LRA necessarily brings into contention a constitutional issue. It is 

submitted that it is in the interests of justice to grant leave to appeal 

because the underlying substantive questions are constitutional issues of 

importance.  

7 In deciding what it is in the interests of justice each case must be 

considered in the light of its own facts.
1
 According to O’Regan J in Bader 

Bop
2
 where the importance of the issue extends beyond the interests of 

those directly involved in the issue this is an important consideration in 

determining whether it is in the interests of justice to entertain an appeal.
3
  

8 The current dispute does not only affect the applicant and its immediate 

employees. It affects members of the public broadly. The services provided 

by the DHA facilitate the enjoyment of rights and freedoms enshrined in 

the Constitution which relate to citizenship, social security, freedom of 

movement and residence and freedom and security among others, by 

everyone.
4
  

                                                 
1
 MEC for Development Planning and Local Government, Gauteng v Democratic Party and Others 1998 (4) SA 

1157 (CC) at para 32.   

2
 NUMSA and Others v Bader Bop (Pty) Ltd and Another 2003 (3) SA 513 (CC). 

3
 Id at para 16. 

4
 Record Vol 2 p 113 lines 5-15. 
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9 At its core, the question that gave rise to the dispute is the decision by the 

applicant to impose the requirement that its employees must be available to 

work on Saturdays. The employees disagree with this decision. But this is 

a decision that was made in the broader public interest to keep the services 

offered to the public by the DHA available for longer hours.
5
 Therefore, if 

the employees can prevent the implementation of the decision by the 

applicant through illegal industrial action, the consequences of such 

unprotected strike action will be experienced by the public broadly. As 

such, there is a public interest in having this matter determined by the 

Constitutional Court.   

10 This Court is the logical end point in the matrix of dispute resolution under 

the LRA. The matter was decided on review by the Labour Court. The 

Labour Appeal Court refused leave to appeal without reasons.
6
 The DHA 

does not have the option of approaching the Supreme Court of Appeal in 

terms of the existing constitutional dispensation. Only this Court as court 

of final appeal can determine the dispute.  

11 On these grounds, the interests of justice require the determination of this 

case by this Court. We commence with the history of the dispute.  

                                                 
5
 Record Vol 2 p 113 lines 1-2. 

6
 Record Vol 2 p 105 lines 4-5. 
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LITIGATION HISTORY 

12 The DHA introduced a change to the shifts of the working hours of its 

employees. While not changing the maximum hours to be worked – at 40 

hours per week – it reduced the weekly working hours leaving five hours 

to be worked on Saturdays, between 08h00 and 13h00, on a rotational 

basis by its employees.  

13 In a meeting held on 6 February 2015 between the employer and the trade 

unions represented at the General Public Service Bargaining Council the 

position of the employer was summarised as follows: 

“- Working hours be reduced from the current 07H00 to 17H00 to 

07H30 to 16H30 (1 hour less) with [p]ublic hours reduced from the 

current 07H30 to 16H30 to 08H00 to 16H00 (1 hour less), 

-  Reduce the number of shifts from 4 to 3, 

-  Reduce the number of Saturdays an official has to work, 

- Increase the number of officials working on Saturdays from 25% to 

50%, 

- Reduce the number of offices that will not be able to implement the 

proposed shift system.”
7
  

14 The purpose behind this proposal was to keep the services offered by the 

DHA available for longer hours on Saturdays. It is not in dispute that the 

services of the DHA have always been available on Saturdays, since 2007.8 

15 Having made the decision, the Department consulted with the unions 

                                                 
7
 Record Vol 2 p 132 lines 13-18.  

8
 Record Vol 2 p113 para 7. 
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represented at the Bargaining Council. The unions did not agree with the 

decision. Their view was that the employer was attempting to alter their 

basic terms and conditions of employment. They submitted that the 

employer must negotiate with them to secure their consent on the issue, 

failing which they could strike if there was no agreement. The DHA 

decided to enforce its decision, with effect from 1 March 2015, resulting in 

the declaration of the dispute by the employees.  

16 The important dispute referral forms are those of the Public Servants 

Association (“PSA”) and the National Education and Allied Workers 

Union (“NEHAWU”).
9
 In item 2 of the form regarding the nature of the 

dispute the box ticked by the PSA was that of matters of mutual interest.
 10

 

In item 5 of the form the PSA described the facts leading up to the dispute. 

It stated that it:  

“[M]aintained its view that the proposed amendments to operational 

working hours constitutes a material change to terms and conditions of 

employment of employees, as the proposed amendment seeks to extend 

the working week to six (6)days, formalising and including Saturday as 

a normal working day without any compensation or other form of 

incentive.”
 11

 

17 Like the PSA, in item 2 of the form regarding the nature of the dispute the 

                                                 
9
 Record Vol 2 pp 136-160. 

10
 Record Vol 2 p 139. 

11
 Record Vol 2 p 141 lines 16-20.  
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box that was ticked by NEHAWU was that of matters of mutual interest.
12

 

In item 5 of the form NEHAWU stated that: 

“The propose [sic] changes does amount to a fundamental change in 

conditions of employment of officials. It’s important therefore to seek 

the consent of those officials as their working week is extended to six 

days.”
13

  

18 The trade unions adopted the attitude that the proposed amendments were 

unlawful because they amounted to a change in terms and conditions of 

employment. They asserted that the employees were contractually entitled 

to work a five-day week, but that arrangement was being amended without 

their consent. In labour aw parlance, the employees asserted a right to a 

five day working week.  

19 The dispute was enrolled for conciliation. At the conciliation hearing, the 

employer raised a preliminary objection to the jurisdiction of the 

Bargaining Council. The objection was that the dispute could not be 

conciliated as a dispute of mutual interest because the dispute concerned 

matters of rights.
14

 The unions contested thus stating, among others: 

19.1 “I must indicate that the issue of indicating material change it is on 

the basis of the nature of the negotiations or the consultation that 

unfolded during the proposed new changes. If I may indicate to you 

                                                 
12

 Record Vol 2 p 151. 

13
 Record Vol 2 p 153 lines 24-28. 

14
 Record Vol 2 p 184 lines 29-30; p 185 lines 1-4. 
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COMMISSIONER, the proposed new changes that the employer 

proposed now shows that an employee would no longer voluntarily 

work Saturday but it is going to be compulsory and while we cited 

the issue of change to terms and conditions, we were basically 

referring to the issues that we have raised with the employer about 

leave days. We have raised issues of leave days to say currently 

employees when they take leave it exclude[s] weekends but now that 

Saturday is going to be a formal working day does that mean that if 

an employee takes leave had to take a leave including Saturday 

instead of 5 days Monday to Friday hence we are referring that to 

terms and conditions but the basic of our dispute and our demands 

are what is regarded as matters of mutual interest and we have 

checked the Labour Relations Act, it does not define matters of 

mutual interest but given the demands that we have made we 

believe that the issues that we have raised with the employer are 

matters of mutual interest in nature.”
15

 

19.2 “We also want to indicate that even during the negotiations on 

matters that we have raised with the employer we referred the 

employer to the Basic Conditions of Employment Act on Code of 

Good Practice on arrangement of working time and we referred 

                                                 
15

 Record Vol 2 p 187 lines 26-30; p 188 lines 1-12.  
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that to the design which is sub-section 4 that says ‘design and 

allocation of shift system’ and sub-section 4 says that … And that 

has been our contention that the Basic Condition says the employer 

should consider the 4.2.1 in designing and in the employer’s 

submission it is clear, even though they are saying that they have 

consulted there has not been any indication of the employer saying 

that all the inputs and proposal that LABOUR has made, there has 

been any of them that has been considered but the employer is 

basically referring to a different matter which we believe that it is 

not related to this matter.”
16

 

19.3 “That we have emphasised that the employer by making Saturday a 

normal working day and our members being only resting Sunday is 

going to affect their health and safety and we also raised that to say 

that instead the employer should actually be considering the fact 

that they do not have capacity hence they are extending working 

days. So that was in line in terms of what I have raised as in the 

Basic Conditions of Employment Act so we would not want you to - 

in fact in your ruling look at those facts to say that our case as we 

have couched it, it relates to matters of mutual interest and we 

believe that our demands that we have made that the employer has 

                                                 
16

 Record Vol 2 p 189 lines 1-6 and 12-18. 
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not considered and our demand to have a collective agreement on 

those issues, are matters that if not agreed is the matters that we 

can always be allowed to use power play because we believe that it 

is matters that cannot be decided by means of arbitration or any 

other form, other than to say that it is a matter of mutual interest 

and should be decided in that way.”
17

  

Commissioner’s ruling 

20 As noted the Conciliating Commissioner ruled against the trade union 

respondent. In the reasons for his ruling:
18

 

20.1 The Commissioner referred to the regulations of the public service 

dealing with the working environment and working hours. The 

essence of the regulation is to entitle the Head of Department to 

determine the work week and daily hours of work of employees, the 

opening and closing of places of work taking into consideration the 

needs of the public in the context of the DHA’s service delivery and 

the needs and circumstances of employees including family 

obligations and transport arrangements.
19

 

20.2 The Commissioner referred to section 7 of the Basic Conditions of 

                                                 
17

 Record Vol 2 p 190 lines 20-30; p 191 lines 1-3. 

18
 Record Vol 1 p 18 lines 13-23; p19 lines 1-23; p20 lines 1-14. 

19
 Record Vol 1 p 18 lines 13-21. 
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Employment Act
20

 (“BCEA”) which confers the power on the 

employer to regulate the working time of each employee taking into 

account the provisions of any act governing occupational health and 

safety; the health and safety of employees; the Code of Good 

Practice on the regulation of working times; and the family 

responsibility of each employee.
21

 

20.3 The Commissioner noted that the DHA had fully consulted with the 

employees prior to the implementation of its decision.
22

 

20.4 The Commissioner also referred to the judgment of the Labour 

Court in South African Police Union v National Commissioner of 

the South Africa Police Service and Another
23

 where the Court held 

that employees do not have a vested right to preserve their working 

times unchanged for all time. Hence the alteration of shifts does not 

result in employees being required to perform a different job. A 

change in shifts therefore constitutes a work practice not a term of 

employment.
24

 As such employees do not have a right to 

collectively bargain over the issue of changes in shifts.   

                                                 
20

 Act 75 of 1997. 

21
 Record Vol 1 p 18 lines 24-25; p 19 lines 1-6. 

22
 Record Vol 1 p 19 lines 9-10. 

23
 [2006] 1 BLLR 42 (LC). 

24
 Record Vol 1 p 19 lines 17-23; p 20 lines 1-5. 
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20.5 The Commissioner concluded that a change in shifts is not a change 

in a term and condition of employment but a change in a work 

practice.
25

 He also noted that the Head of Department has the 

prerogative to determine working hours having regard to a range of 

legal prescripts including the Public Service Regulations, the BCEA 

and the Codes of Good Practice issued under the BCEA.
26

  

20.6 On an overall conspectus the Commissioner, taking into account his 

view that the employees were entitled to strike on the matter, 

concluded that the dispute was not about a matter of mutual interest 

and declined to issue a certificate to that effect.
27

  

21 The Commissioner’s ruling was taken on review by the union respondents. 

The Labour Court overruled the Commissioner’s decision. The approach 

of the Labour Court focused on the question whether the dispute was a 

matter of mutual interest (in the broad sense of the term).
28

 But it is 

submitted that this was a wrong approach. The real issue before the 

Commissioner was whether the dispute was a dispute of right or a dispute 

of interest. 

                                                 
25

 Record Vol 1 p 20 lines 6-7. 

26
 Record Vol 1 p 20 lines 7-10. 

27
 Record Vol 1 p 20 lines 16-17. 

28
 Record Vol 1 p 47 lines 7-10. 
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 Labour Court judgment 

22 As noted, the review application instituted by the trade unions was 

successful. The judgment of the Labour Court is premised on the following 

propositions: 

22.1 The phrase “dispute of mutual interest” is broad, covering both 

interest disputes and rights disputes.
29

 

22.2 In the present matter, section 64(4) of the LRA finds no application 

because no reliance was placed thereon.
30

 

22.3 A change in work practices – such as what happened herein – is not 

a change in terms and conditions of employment. 

22.4 To the extent that the employer has a prerogative to introduce the 

new work practice – a submission made on behalf of the DHA – 

that would not mean that the dispute falls outside the definition of 

the term “matter of mutual interest”.
31

 

22.5 Even if the ensuing strike action would be unprotected, that would 

not mean the dispute cannot be classified as one of mutual 

interest.
32

 As such, the jurisdiction of the fourth respondent would 

                                                 
29

 Record Vol 1 p 48 lines 16-28. 

30
 Record Vol 1 p 49 lines 13-27. 

31
 Record Vol 1 p 50 lines 9-11. 

32
 Record Vol 1 p 50 lines 17-20.  
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not be affected by the classification of the dispute as one of a matter 

of mutual interest.
33

 In this regard, the judge noted that the DHA’s 

approach confused the issue of matter of mutual interest with the 

substantive limitations to the right to strike.
34

 

23 Based on these propositions, the Labour Court ruled that the Commissioner 

was wrong in his conclusions.
35

 The ruling was overturned and the matter 

remitted back for conciliation.  

24 In the following section, we explain why the application should succeed. 

We commence with an analysis of the distinction between interests and 

rights disputes.  

DISPUTES OF INTEREST VS DISPUTES OF RIGHTS 

Why the distinction matters 

25 The debate concerning disputes of rights and disputes of interests is a 

settled one in our labour law. Disputes of rights concern the enforcement 

of existing rights (whether they emanate from statutes, contracts or 

collective agreements), while disputes of interests concern the creation of 

new rights (such as new wages or modification of existing collective 

                                                 
33

 Record Vol 1 p 50 lines 18-19. 

34
 Record Vol 1 p 48 lines 24-25. 

35
 Record Vol 1 p 50 lines 24-26. 
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agreements).  

26 The foundational logic of the difference drawn between rights and interests 

must lie in the nature of the employment relationship, which is 

characterized by co-dependency and antagonism at the same time. At the 

most extreme end of the antagonistic relationship stands an employee 

whose economic interests are at variance with those of their employer. Yet, 

 the attainment of these goals requires mutual cooperation with the 

employer. The converse also applies with the employers. Concerning the 

inequality of bargaining power inherent in the employment relationship Sir 

Otto Khan Freund famously observed: 

“[T]he relation between an employer and an isolated employee or 

worker is typically a relation between a bearer of power and one who is 

not a bearer of power. In its inception it is an act of submission, in its 

operation it is a condition of subordination, however much the 

submission and the subordination may be concealed by that 

indispensable figment of the legal mind known as the “contract of 

employment” The main object of labour law has always been, and we 

venture to say will always be, to be a countervailing force to counteract 

the inequality of bargaining power which is inherent and must be 

inherent in the employment relationship.”36 

27 Hence, interest disputes are really about the process of reconciling the 

clashing economic interests between employers and employees. Once these 

interests are reconciled – often in the form of a bargain which is capable of 

enforcement – the use of economic power ceases to have any legitimacy in 

the eyes of the law. The application of the law (the enforcement of the 

                                                 
36

 O Kahn-Freund Labour and the Law (1972) 8. 



18 

rights created during the strike stage) must come into the equation. Yet 

sometimes the “bargain” is contained in legislation, such as the BCEA, 

which provides for a set of minimum rights which are capable of 

enforcement. Here too the legislatively created rights must be enforced by 

the legal mechanisms contained in the law and statutes. Economic power 

plays no role as it has been subsumed by the legislatively created 

institutions.     

28 The distinction between rights and interests disputes is part of our law.
37

 In 

Hospersa and Another v Northern Cape Provincial Administration
38

 it was 

held: 

“Broadly speaking, disputes of right concern the infringement, 

application or interpretation of existing rights embodied in a contract of 

employment, collective agreement or statute, while disputes of interest 

(or “economic disputes”) concern the creation of fresh rights, such as 

higher wages, modification of existing collective agreements, etc. 

Collective bargaining, mediation and, as a last resort, peaceful 

industrial action, are generally regarded as the most appropriate 

avenues for the settlement of conflicts of interests, while adjudication is 

normally regarded as an appropriate method of resolving disputes of 

right.”
 39

 

29 There is a functional purpose to the distinction: if an employee’s claim is 

                                                 
37

 Alongside jurisdictions such as Canada, Australia and New Zealand. See: C. Provis, “Rights Disputes v. 

Interests Disputes: A Distinction for Australia? (1993) Australian Journal of Labour Law, p. 227; 3R. Birk, 

“The Law of Strikes and Lock-outs”, in R. Blanpain and C. Engels (eds.) Comparative Labour Law and 

Industrial Relations in Industrialized Economies (The Hague: Kluwer Law International, 1990), p. 281;  J. B. 

Rose, “Rights Disputes Procedures in Canada and New Zealand” (1990) 15 New Zealand Journal of Industrial 

Relations, pp.145, 146 and 152.   

38
 (2000) 21 ILJ 1066 (LAC). 

39
 Hospersa at para 11. 
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founded on a right, cognizable in a statute or a contract, resort to economic 

power is prohibited. The mechanisms of the statute or the contract must be 

used to enforce the right. By contrast, if a claim is founded upon a non-

existing right, and the claim in reality about establishing new rights, 

economic power is permissible.  

30 The dividing line between rights and interests ought to be clear in the 

majority of cases. But it is conceded that there will be disputes that 

straddle the diving line and fall on both sides. Where that line is to be 

drawn is not something which can be decided in the abstract. A pragmatic 

case by case analysis must be preferred. 

31 The present matter, however, is different. The distinction between interests 

and rights is sharp. The referral forms and the arguments of the employees 

were explicit. The employees asserted a contractual right to a five day 

working week. They complained about the alleged infringements of their 

rights in terms of legislation – being the BCEA. On the authority of 

Hospersa that dispute would not be an interest dispute, but a rights dispute. 

32 It does not appear that the union respondents dispute that the change to 

working hours falls within the managerial prerogative of the DHA. It is 

therefore necessary to consider the notion of “mutual interest disputes”.  
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“Matters of mutual interest”  

33 The phrase “matters of mutual interest” is not defined in the LRA. It was 

discussed extensively in Vanachem Vanadium Products (Pty) Ltd v 

National Union of Metalworkers of SA and Others (2014) 35 ILJ 3241 

(LC) where it was held: 

“‘Mutual interest’ in this sense may well refer to the well-being of the 

industry, given the purpose for which the term was employed. But the 

use of the term ‘mutual interest’ in the LRA is very different – it 

ultimately serves to define the legitimate scope of matters that may form 

the subject of collective agreements, matters which may be referred to 

the statutory dispute-resolution mechanisms, and matters which may 

legitimately form the subject of a strike of lock-out. In this sense, 

‘matters of mutual interest’ serves to distinguish those disputes that 

concern the socio-economic interests of workers (see s 77, which 

permits protest action in support of such disputes) and what might be 

termed purely political disputes, for which the LRA does not afford any 

right to strike or lock-out. It is not necessary for present purposes to 

define the term ‘matters of mutual interest’ with any precision, but it 

seems to me that it requires, in broad terms, no more than that issue that 

is the subject of any term of any collective agreement, referral for 

conciliation or the subject of any strike or lock-out be work related, or 

as the court put it in the De Beers decision, it must concern the 

employment relationship.”
40

 

34 This conclusion is correct. Vanachem recognised the possibility of 

confusion between “matters of mutual interest” and “interest disputes”
41

 

and provided clarity by interpreting the phrase “in line with the statutory 

imperatives in relation to the interpretation of the LRA and, in particular, 

those of its provisions that concern fundamental rights.”
42

  

                                                 
40

 Vanachem at para 17. 

41
 At para 16. 

42
 At para 18. 
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35 Accordingly “all interest disputes (broadly, disputes about the creation of 

new rights) and rights disputes (broadly, disputes about the interpretation 

and application of existing rights) are subsets in the broader category of 

disputes about matters of mutual interest.”
43

 In the context where 

conciliating commissioners are required to decide whether a dispute is one 

of mutual interest, it makes no sense to construe that term in its broadest 

possible sense. The term must be narrowly construed to mean interest 

disputes. Otherwise the very purpose of the classification will be defeated, 

as each and every dispute, regardless of its true nature, will simply be 

classified as mutual interest.  

36 The natural point at which the distinction between rights and interest is to 

be made is at conciliation. That is because a certificate of conciliation – 

where it is issued – serves to channel the further conduct of the dispute, 

whether it must be referred to adjudication or whether economic power 

play is appropriate. We address the institutional role of a Conciliating 

Commissioner next. 

 

 

                                                 
43

 At para 16. 
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INSTITUTIONAL ROLE OF CONCILIATING COMMISSIONERS IN 

DISPUTES OF MUTUAL INTEREST  

Powers of conciliating commissioners 

37 This case draws attention to the role played by Commissioners at the stage 

of conciliation.
44

  

38 As noted above, the dispute herein was referred to conciliation. The 

prescribed form, as apparent from item 2 thereof makes no provision for 

“interest disputes”. It provides only for various categories of disputes, 

which include “matters of mutual interest”.
45

 

39 Before the commencement of the conciliation hearing, the applicant, 

through its senior counsel, informed the commissioner of the DHA’s 

intention to place a jurisdictional objection on the table. There was no 

objection. Consequently, the Commissioner was asked to make a ruling 

concerning his jurisdiction. 

40 The argument raised – by both parties – revolved around the nature of the 

dispute, the powers of the Commissioner and whether the dispute was 

subject to strike action or not.  

                                                 
44

 Record Vol 2 p 121 lines 17-21.  

45
 Record Vol 2 p 139 lines 1-15; p 151 lines 16-30. 
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41 Although the term “matter of mutual interest” appears throughout the 

address given by senior counsel on behalf of the applicant
46

 and the trade 

union representatives and the Commissioner, it is clear that what was 

meant was that the disputed case was not an “interest disputes” but of 

established rights. Consequently, what had to be factored in was whether in 

the light of the scheme of the LRA, it was intended that such disputes must 

be certified as interest disputes or not. A functional, contextual and 

purposive approach is urged here. The term mutual interest which is used 

in the dispute referral form is to be construed in the light of its context and 

its purpose.  

42 By agreement the parties asked the Commissioner to make a ruling on the 

question of mutual interest as a precursor to his conciliating function. 

Quite apart from the fact that the issue of jurisdiction based on the nature 

of the dispute was presented before the Commissioner by agreement, there 

is no prohibition in the LRA and the instruments establishing the fourth 

respondent from determining the question of jurisdiction prior to issuing a 

certificate or indeed embarking upon the conciliation.  

43 It is true that jurisdiction is an anterior question which must not be 

conflated with the merits of the dispute. Its determination is made by 

                                                 
46

 Record Vol 2 p 181 lines 12-22; p 184 lines 25-30; p 186 lines 5-9; p 195 lines 16-21; p 196 lines 3-30; p 197 

lines 9-13. 
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reference to the pleadings.
47

 As demonstrated below, conciliation 

proceedings at bargaining councils are sui generis. There are no pleadings 

as such. The consequence is that jurisdictional questions must be resolved 

by an overall consideration of the material available. While the dispute 

referral form triggers the enquiry, it is hardly conclusive of it.  

44 Bargaining councils are established in Part C of the LRA. Section 27 of the 

LRA provides for the establishment of bargaining councils. Their powers 

and functions are spelled out in section 28. Included therein is the power to 

perform the dispute resolution functions mentioned in section 51 of the 

LRA.  

45 Constitutions of bargaining councils must provide for certain specified 

items at a minimum. In section 30(1) those minimum requirements for 

constitutions of bargaining councils are spelt out. They include:  

45.1 “The determination through arbitration of any dispute arising 

between the parties to the bargaining council about the 

interpretation or application of the bargaining council’s 

constitution” [section 30(1)(h)]; 

45.2 “The procedure to be followed if a dispute arises between the 

                                                 
47

 Gcaba v Minister of Safety and Security and Others 2010 (1) SA 238 (CC) at para 75. 
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parties to the bargaining council” [section 30(1)(i)]; and  

45.3 “The procedure to be followed if a dispute arises between a 

registered trade union that is a party to the bargaining council or 

its members, or both, on the one hand, and employers who belong 

to a registered employer’s organization that is a party to the 

bargaining council, on the other hand” [section 30(1)(j)]. 

46 Part D of the LRA deals with bargaining councils in the public service. 

Their dispute resolution functions are contained in section 51. Section 

51(1) defines “dispute” to mean: 

“Any dispute about a matter of mutual interest between –   
(a) on the one side – 

(i)  one or more trade unions; 

(ii)  one or more employees; 

(iii)  one or more trade unions and one or more employees; and 

(b) on the other side – 

(i)  one or more employers’ organisations; 

(ii)  one or more employers; or 

(iii)  one or more employers’ organisations and one or more 

employers.” 

47 Section 51(3) requires that parties to the council must attempt to resolve 

any dispute between themselves in accordance with the constitution of the 

council. If a dispute has been referred to a council by the appropriate 

parties thereto, the council must attempt to resolve the dispute:  

“(a)   through conciliation; and  

  (b) if the dispute remains unresolved after   conciliation, the council 

must arbitrate the dispute if –   

(i) this Act requires arbitration and any party to the dispute 
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has requested that it be resolved through arbitration; or 

(ii) all the parties to the dispute consent to arbitration under 

the auspices of the council.” 

48 In the scheme set out above, nothing precludes a conciliating 

commissioner from determining a jurisdictional objection raised prior to 

the commencement of a conciliation. In South African Rugby Players’ 

Association and Others v South Africa Rugby (Pty) Ltd
48

 the Labour 

Appeal Court affirmed a finding made by the Labour Appeal Court 

established under the Labour Relations Act of 1956 in Benicon Earthworks 

and Mining Services (Pty) Ltd v Jacobs NO and Others
49

 at 804C-D where 

the following passage appears: 

“In practice, however, an Industrial Court would be short-sighted if it 

made no [jurisdictional] enquiry before embarking upon its task. Just as 

it would be foolhardy to embark upon proceedings which are bound to 

be fruitless, so too would it be faint-hearted to abort the proceedings 

because of a jurisdictional challenge which is clearly without merit.” 

[Emphasis added]. 

49 In South African Rugby Players’ Association it was held that that passage 

is equally applicable to the Commission for Conciliation, Mediation and 

Arbitration (“CCMA”). While the present case does not involve the 

CCMA directly, it is submitted that by parity of reasoning the same 

approach must apply. As such, as a matter of law and indeed logic, the 

Commissioner was duty-bound to enquire into the question of his 

jurisdiction prior to embarking upon the conciliation itself.  
                                                 
48

 [2008] 9 BLLR 845 (LAC). 

49
 (1994) 15 ILJ 801 (LAC). 
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50 We submit therefore that the Commissioner acted properly in deciding the 

question of jurisdiction. His decision was consistent with the institutional 

role that conciliating commissioners perform under the LRA. Next we 

examine the functions of conciliating commissioners, when seized with 

jurisdictional objections. 

Purposive approach to the role of conciliating commissioners  

51 Conciliating commissioners play two primary functions under the LRA. 

52 The first is to conciliate disputes. Many disputes under the LRA are 

resolved through the medium of conciliation. In conciliation, the 

Commissioner effectively assumes the role of a neutral party facilitating a 

resolution of the dispute by agreement between the parties.  

53 But in discharging this role of dispute resolution by way of conciliation 

they must consider the question of their jurisdiction. Rule 14 of the Rules 

for the Conduct of Proceedings before the CCMA makes this plain. It 

provides that “if it appears during conciliation proceedings that a 

jurisdiction issue has not been determined, the commissioner must require 

the referring party to prove that the Commission has the jurisdiction to 

conciliate the dispute through conciliation”.  
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54 Clearly, if the referring party fails to prove to the Commissioner that the 

necessary jurisdiction is present, they can hardly expect the Conciliating 

Commissioner to proceed with the conciliation.  

55 The same applies to the present bargaining council. Its Rule 13 states: “if it 

appears during conciliation proceedings that a jurisdictional issue has not 

been determined, the panelist must require the referring party to prove that 

the Council has the jurisdiction to conciliate the dispute through 

conciliation.” A copy of the rules of the Bargaining Council, which was 

not annexed in the application, is annexed to these written submissions 

marked “A”. 

56 The second function is to serve as a filtering point in the dispute resolution 

scheme of the LRA. Conciliating Commissioners must for instance certify 

whether disputes must go to compulsory arbitration, to advisory 

arbitration, to the Labour Court, to strike action or whether they can even 

be resolved through the mechanisms of the LRA at all.50 This is the 

purpose of prescribing a form to be completed by a commissioner tasked 

with conciliation. Discharging the above functions inevitably calls for 
                                                 
50

 Any decision on certification by the Commissioner is not determinative of any further rights of the parties. If 

a commissioner concludes that a matter should be referred to the Labour Court, that would not tie the hands of 

the Court to determine its own jurisdiction. Similarly, if a Commissioner refers a matter to arbitration, the 

arbitrator can decide his jurisdiction afresh, without recourse to the views of the Conciliating Commissioner. 

And any views by the Commissioner as to the strikeability of a dispute is not determinative of any further rights 

of the parties.  
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application of mind, discretion and some element adjudication.  

57 It is therefore wrong to adopt the approach of the Labour Court which 

essentially limits a Conciliating Commissioner to the description of the 

dispute which has been given by the referring party. That approach defeats 

the purpose behind the conciliation. Yet it is clear under the framework of 

the LRA that it was intended that conciliations will occupy an important 

role in the scheme of dispute resolution.  

58 The Explanatory Memorandum, which accompanied the LRA in 1995, 

pushed conciliations to the centre of the LRA dispute resolution matrix. It 

stated: 

“The existing statutory conciliation procedures are lengthy, complex 

and pitted with technicalities. Navigation through them requires a 

sophistication and expertise beyond the reach of most individuals and 

small business. Errors made in the initiation of conciliation procedures 

are often fatal to an applicant’s claim for relief. The merits of the 

dispute often get lost in a thicket of procedural technicalities.  

 

These factors encourage workers and employers to resort to other 

methods to resolve disputes. In order for conciliation and alternative 

dispute resolution to function effectively it is essential that the primary 

thrust of procedures is to address the merits.” 
51

 

59 Precisely because of these considerations, it is necessary that Conciliating 

Commissioners should be accorded a measure of latitude in the discharge 

of their functions. To tie them to the technicalities relating to how the 

                                                 
51

 The Explanatory Memorandum to the Draft Labour Relations Bill 1995 is published in (1995) 16 ILJ 270. 
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parties have formulated the dispute in an adhesive pre-prepared form 

stifles their ability to play an effective dispute resolution function. We 

consider next the approach to be followed by a commissioner when dealing 

with the merits of a jurisdictional objection.   

Approach to be followed by Conciliating Commissioners 

60 As noted, the LRA eschews the formalistic notions of dispute resolution in 

favour of a flexible and nuanced system.  

61 The approach to be followed by a Conciliating Commissioner determining 

a jurisdictional dispute is now beyond question. It has been authoritatively 

explained by this court in CUSA v Tao Ying Metal Industries and Others 

2009 (2) SA 204 (CC) as follows: 

“A commissioner must, as the LRA requires, 'deal with the substantial 

merits of the dispute'. This can only be done by ascertaining the real 

dispute between the parties. In deciding what the real dispute between 

the parties is, a commissioner is not necessarily bound by what the legal 

representatives say the dispute is. The labels that parties attach to a 

dispute cannot change its underlying nature. A commissioner is required 

to take all the facts into consideration, including the description of the 

nature of the dispute, the outcome requested by the union and the 

evidence presented during the arbitration. What must be borne in mind 

is that there is no provision for pleadings in the arbitration process 

which helps to define disputes in civil litigation. Indeed, the material 

that a commissioner will have prior to a hearing will consist of standard 

forms which record the nature of the dispute and the desired outcome. 

The informal nature of the arbitration process permits a commissioner 

to determine what the real dispute between the parties is on a 

consideration of all the facts. The dispute between the parties may only 

emerge once all the evidence is in.”
52

 

                                                 
52

 Tao Ying at para 66. 
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62 As such, the Commissioner could not have been bound by the description 

of the dispute in the dispute referral form. He was under an obligation to 

consider the dispute in its totality in order to decide what the underlying 

dispute between the parties is. Put differently the Conciliating 

Commissioner was required to resolve the substance of the dispute and not 

limit himself to the form expressed by the parties. Indeed, even on the 

union respondents’ own version decision making bodies must determine 

the real nature of a dispute.
53

 

63 Plainly, the underlying dispute between the parties was not whether or not 

the dispute is one of mutual interest in the most expansive sense of that 

term. To take this view is entirely purposeless as it would mean that each 

and every kind of dispute is included in the term mutual interest. Yet the 

purpose of filling out the certificate is to draw a line between those 

disputes that are rights and those which are interest disputes. We submit 

that the dispute was whether the dispute could be certified as a rights 

dispute or as an interest dispute. This is precisely how the parties argued 

the case before the Commissioner.  

64 The flaw in the approach of the Labour Court is to focus on the definition 

of the term “mutual interest”. The focus on that term fails to illuminate the 

                                                 
53

 Record Vol 3 p 219 lines 7-10. 
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question at hand. The correct approach is that followed by the 

Commissioner. The Commissioner asked the pertinent question whether or 

not he could certify the dispute as one of mutual interest or not, in the 

sense of whether the issues were subject to strike. In other words, he 

considered whether the dispute was a rights or interest disputes.  On a 

contextual and purposive approach, this was entirely appropriate.  

65 When framing the question before him, the Commissioner notes, correctly 

“I am required to determine whether Council has jurisdiction to conciliate 

a dispute of restructuring of working hours as a matter of mutual interest 

in terms of section 64(1)”.
54 

 That section, in turn, grants every employee 

the right to strike if the prerequisites specific in section 64(1)(a)(i) and (ii) 

have been fulfilled. Those prerequisites are that (i) the issue in dispute 

must have been referred to a council or the Commission and (ii) a 

certificate stating that the dispute remains unresolved must have been 

issues or failing the issuance of such certificate, a period of 30 days since 

the referral must have lapsed. In doing so he was not deciding whether any 

strike would be protected. He was deciding his jurisdiction, which required 

him to consider the merits of the case as presented before him.   

66 It has been argued that the CCMA lacks jurisdiction to decide whether or 

                                                 
54

 Record Vol 1 p 13 lines 17-18. 
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not a dispute is subject to strike action or not. That seems to miss the entire 

issue before the Court and before the Commissioner. The parties asked the 

Commissioner to decide which of the eight categories of disputes the 

present dispute fell under. He did so. He could not when undertaking that 

task fail to ask what the underlying points of disagreement between the 

parties were. When he did so he was satisfied that it could not be classified 

as a mutual interest dispute, in terms of section 64(1) of the LRA, by 

which he clearly meant that the dispute was not an interest, but rights 

dispute. Whether or not the employees could embark on strike action based 

on section 64(1)(ii) of the LRA55 was not for the Commissioner to decide. 

After all, a certificate of the Commissioner does not decide whether or not 

a party has the right to strike. That is an issue which is governed by the 

LRA itself. Therefore the certification of the Commissioner did not have 

the effect contended for – of preventing the trade Unions from striking. 

That is an issue to be decided by the Labour Court.    

67 The Labour Court criticized the Commissioner for bringing into contention 

the substantive limitations on the right to strike contained in section 65 of 

                                                 
55

 Section 64(1) of the LRA provides:  

“(1) Every employee has the right to strike and every employer has recourse to lock-out if - 

(a) the issue in dispute has been referred to a council or to the Commission as required by this Act, and 

(i) a certificate stating that the dispute remains unresolved has been issued; or 

(ii) a period of 30 days, or any extension of that period agreed to between the parties to 

the dispute, has elapsed since the referral was received by the council or the Commission…”. 
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the LRA. The criticism is unfounded. The Commissioner could not 

discharge his mandate under section 64 of the LRA without having regard 

to those substantive limitations. Particularly, if an employee has a right to 

refer a dispute to the Labour Court, section 65(1)(c) prohibits a strike 

action. That necessarily means that the dispute is not an interest dispute, 

but a dispute of rights. Therefore, no hermeneutic seal can be placed 

between sections 64 and 65 of the LRA for purposes of the discharge of 

the Commissioner’s mandate.  

68 If the Commissioner was entitled to decide his jurisdiction by reference to 

the underlying dispute between the parties, then by extension he was 

entitled to have regard to the right to strike in section 64 and the correlative 

limitations to that right in section 65. Absent that right, the jurisdictional 

hearing would be a mechanical function, devoid of any meaningful 

content.  

69 The only conceptually coherent argument which can be advanced in favour 

of the union respondents is that Conciliating Commissioners are bound by 

the characterization selected by the referring party. But this is a discredited 

view. Conciliating Commissioners are not rubber stampers. They play a 

central part in the machinery of dispute resolution prescribed by the LRA. 

The institution of conciliation was conceived as a vital element of the new 
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dispensation under the 1995 LRA. To hollow out conciliators of real and 

meaningful authority is to reduce the entire system of conciliation into a 

role of spectator in the resolution of disputes. This conflicts with the LRA.  

70 We submit that the Commissioner had the power to decide the real nature 

of the dispute prior to embarking upon the conciliation. It appears that the 

union respondents themselves agree with this submission where they assert 

that “any decision making body, be it Council or the Courts, is not bound 

by the characterisation in a referral form and must determine the real 

nature of the dispute.”
56

 In discharging that power, the Commissioner was 

duty bound to examine the dispute in its totality, including a consideration 

of the merits of the dispute.  

71 In sum the Commissioner was not bound by the characterisation of the 

dispute by the unions. Nor was he bound by the incorrect lexicon used by 

the parties before him in referring to the dispute as one of mutual interest, 

when in reality it was one of interest. The Commissioner’s apt conclusion 

that this is not a dispute that would have entitled the employees to embark 

on a strike action cannot be faulted. We deal with the Commissioner’s 

ruling next. 
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The Commissioner was in any event correct: the dispute is a rights dispute  

72 It is notable that the approach of the Labour Court elides the true dispute 

between the parties. It fails to address the question whether or not the 

Commissioner was correct in concluding that the dispute was not one 

which the employees were entitled to strike. 

73 Two points are clear from the ruling of the Commissioner. The first is that 

the dispute is regulated by statute and the regulations. To the extent that 

there is an alleged breach of the statute and regulations, the employees 

affected would be entitled to refer such claims to the Labour Court. The 

second point is that the employer had a discretion to regulate the working 

hours. If such discretion was incorrectly exercised, the employees would 

be entitled to challenge the improper exercise of discretion by litigation. 

Neither of these findings can be faulted.  

73.1 The Public Service Regulations, 2001
57

 deal with the issue of 

working hours., In part VI, item B the following is stated: 

“The head of department shall determine –  

(a) the work week and daily hours of work for employees; and 

(b) the opening and closing times of places of work under her or his 

control, taking into account –  

(i) the needs of the public in the context of the department’s 

service delivery improvement programme; and 

(ii) the needs and circumstances of employees, including family 

obligations and transport arrangements.” 

                                                 
57

 Published in Government Notice R1 of 5 January 2001. 
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73.2 The question whether or not the DHA complied with the regulation 

in making the pronouncement is clearly a matter that can be referred 

to the Labour Court for adjudication. It is not a matter which 

employees may engage upon strike action.  

73.3 The record shows that one of the main concerns of the employees 

was the alleged non-compliance with the regulations. That question 

– the non-compliance with the regulations – was a matter that could 

be referred to the Labour Court. Section 158(1)(h) of the LRA 

states that the Labour Court may “review any decision taken or any 

act performed by the state in its capacity as employer, on such 

grounds as are permissible in law.” The orders which may be given 

by the Labour Court are of an expansive nature. They are all set out 

in section 158(1)(a)(i) to (vii). 

73.4 At any rate, it is apparent from part 1, item F of the regulations that 

matters of mutual interest (read in context interest disputes) are 

excluded from the scope of the regulations. That clause provides 

that the “Labour Relations Act and collective agreements shall 

regulate matters of mutual interest between employees and the state 

as employer”. This means that a complaint about the alleged non-

compliance with the regulations, such as that made by the 

employees in this case, would not fall within the range of matters 
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that would entitle an employee to strike. But those disputes would 

be enforceable through the adjudication process of the Labour 

Court.  

73.5 Section 7 of the BCEA is also relevant. It imposes a duty on the 

applicant, as employer, to regulate the working time of each 

employee in accordance with the provisions of any Act governing 

occupational health and safety, with due regard to the health and 

safety of employees and taking into consideration family 

responsibilities in the Code of Good Practice on the Regulation of 

working times issued in accordance with section 87(1)(a) of the 

BCEA.  

73.6 It will be recalled that one of the complaints of the employees was 

the alleged non-compliance with the provisions of the BCEA 

because the employees complained that the applicant had failed to 

have regard to their safety and family responsibilities
58

 when they 

took the decision to extend the working hours.  

73.6.1 Section 77(1) of the BCEA is clear on this score. It states, 

subject to specific exceptions, “the Labour Court has 

exclusive jurisdiction in respect of all matters in terms of this 

Act, except in respect of all an offence specified in sections 
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43, 44, 46, 90 and 92.” 

73.6.2 Section 77(2) empowers the Labour Court with the authority 

to “review the performance or purported performance of 

any function provided for in this Act or any Act or omission 

of any person in terms of this Act on any grounds that are 

permissible in law.” 

73.6.3 To the extent that the complaint raised by the employees 

related to a dispute about their contracts of employment, 

section 77(3) would apply. That section grants the Labour 

Court the “concurrent jurisdiction with the civil courts to 

hear and determine any matter concerning a contract of 

employment, irrespective of whether any basic conditions of 

employment, irrespective of whether any basic conditions of 

employment constitutes a term of that contract.” 

73.6.4 These sections clearly illustrate that the dispute concerning 

the alleged non-compliance with the BCEA should have 

been referred to the Labour Court in accordance with section 

77 of the BCEA. A strike action is impermissible. The 

Commissioner was correct in coming to that conclusion. 

Section 65(1)(c) makes it plain that if any employee has the 

right to refer a dispute to the Labour Court for adjudication, 
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then a strike would be permissible.  

74 In paragraph 26 of the Labour Court judgment, it was held that even if the 

ensuing strike would have been unprotected, this would not have meant 

that the dispute would not involve a matter of mutual interest with the 

consequence that the jurisdiction of the Bargaining Council to conciliate 

would have been unaffected.
59

 This is wrong.  

75 If it was correct for the Conciliating Commissioner to decide whether or 

not he had jurisdiction to conciliate the dispute, he had to do it with 

reference to the true nature of the dispute. Once he was engaged in an 

examination of the true underlying dispute between the parties, it was 

inevitable that he would evaluate the facts and make a judgment on how to 

certify the dispute. In making that judgment, he necessarily had to engage 

with the arguments raised by the employees that they did not wish the 

dispute to be referred to arbitration, but rather wished to embark upon a 

strike action in relation to the dispute. In that context, because he was not 

convinced that this was a dispute that should not be referred to the Labour 

Court, the only outcome he could reach was that he could not certify the 

dispute as being one of mutual interest in its narrow sense, which excludes 

rights.  
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76 To suggest, as the Labour Court did, that the Commissioner was bound to 

regard the dispute as one of mutual interest because it had been referred to 

conciliation as such fails to give full appreciation to the role of a 

Conciliating Commissioner.  

77 Finally, it appears that the Bargaining Council has its own specialised 

procedure for dispute resolution in accordance with its own constitution. 

We address this aspect in the following section.   

THE CONSTITUTION OF THE BARGAINING COUNCIL 

78 The Bargaining Council adopted its own constitution pursuant to section 

30 of the LRA. This was not annexed in the application and is annexed to 

these written submissions marked “B”. Annexure A to the constitution is 

the dispute resolution procedure.  

78.1 Unlike the LRA, the dispute resolution procedure distinguishes 

between mutual interest disputes, “disputes of interest” and 

“disputes of right”. Clause 2.1 of the dispute procedure applies 

where the disputes are those referred by parties to the Council in 

accordance with clause 17.6 of the constitution. Since the current 

dispute does not fall within that clause, it is not necessary to make 

further reference to clause 2.1 of the dispute resolution procedure.  
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78.2 Clause 3 is important. It provides as follows: 

“In paragraphs 3.2 to 3.9, a ‘dispute’ means any dispute of interest, 

other than one contemplated in paragraph 2.1, between the employer 

and a party to the council or the employer and a non-party to the 

council which concerns a matter of mutual interest contemplated in 

section 134 of the Act.” (The reference to the Act is a reference to the 

LRA) 

78.3 Clause 3.3 states that “if there is a dispute about whether or not the 

matter is a matter contemplated in section 134 of the Act, the 

dispute must be referred to expedited arbitration in terms of 

paragraph 6.” 

78.4 Section 134 of the LRA is headed “Disputes about matters of 

mutual interest”. It provides that any party to a dispute about a 

matter of mutual interest may refer such dispute to the Commission 

if on the one side there are trade unions or employees and on the 

other side there are employer’s organisations or employers. The 

important point is that clause 3.3 requires a dispute about whether 

or not the underlying dispute is one of mutual interest to be referred 

to “expedited arbitration”.  

78.5 It is apparent that this is the correct procedure to have been 

followed. The dispute should have been followed to expedited 

arbitration in terms of the constitution of the fourth respondent. But 

no references were made to it throughout the proceedings. It is 

submitted that should it be considered an appropriate remedy, this 
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court should refer the dispute to expedited arbitration. 

CONCLUSION 

79 The essence of the point in limine was appropriately dealt with by the 

Commissioner who analysed the facts and evidence and applied the 

provisions of the BCEA and the Public Service Regulations correctly.
60

 

Consequently the correct conclusion was reached that the fourth 

respondent lacks jurisdiction to conciliate the matter as a mutual interest 

dispute.
61

  

80 The substantive question of whether the nature of the dispute empowered 

the employees represented by the union respondents to engage in strike 

action was answered in the negative by the commissioner but left 

unanswered by the Labour Court. For this reason it is in the interests of 

justice and appropriate for this Court to declare the dispute as one of right.   

81 The applicant accordingly prays for an order in terms of the notice of 

motion. Costs are not sought in the event the application succeeds.  

 

Tembeka Ngcukaitobi 

Ayanda Msimang 
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