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1, the undersigned
ANGELA THOKOZILE DIDIZA

hereby state under oath:
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I aman adult female. | am the Speaker of the National Asserbly of the Republic
of South Africa; the first respondent in this matter. | am duly authorized to
depose to this affidavit on behalf of the National Assembly and the National
Council of Provinces (“Parliament?”).

Unless the context indicates otherwise, the facts to which | depose fall within

my personal knowledge or are obtained from official records of Parliament, and

to the best of my belief are both true and correct. The statements of law that |

make in this affidavit are made on the advice of my legal representatives, which

I believe to be correct.

INTRODUCTION

3.

attention on & March 2026. Unfortunately, due to an inadvertent oversight by
the Office of the State Attorney, it was not drawn to Parliament's attention, or to

- Court's condonation. | am advised that it is also necessary to seek condonation



in advance for the filing by Parliament of its written submissions in response to

Couit issued its directions on 2 Qctober 2025, Parliament had not yet filed its

answering affidavit in response to- the City of Cape Town's founding affidavit:

That answering affidavit was filed on 13 November 2025, after Solidarity's

founding affidavit was delivered.

&Q AT \



10.

11.

Solidarity's written submi_ss;omswefre;quiVe;ed. on 26 -Febfuary' 2026. Upon
receipt, they were immediately forwarded to Parliament and to the counsel on

brief for Parliament. Parliament and: the counsel on' brief for Parliament

establish whether there had in fact been a founding affidavit which was served
and filed by Solidarity. Upon confirming with the State Atforney that Solidarity’s

- representatives proceeded to investigate why it was that Solidarity's founding

affidavit had not come to their attention. These investigations included the

following steps:

11.1.  Parliament's counsel contacted the Office of the State Attorney to

establish whether Solidarity’s founding affidavit had been served on

the Office of the State Attorney. forwarded an e-mail to Parliament's

counsel, to which Solidarity's affidavit was attached.

received the affidavit on 22 October 2025, but had omitted to send iton
1o the counsel team: and to Parliament.

11.3.  Ms Bailey further confirms that Mr Brendon Hess of the applicant's

{or i



12,

to inquire whether Parliament had responded to Solidarity's: féunding

affidavit. Although Ms Bailey intended to ascertain this and to respont

11.4.  |referto Ms Bailey's confirmatory affidavit, which will be filed together

‘with this affidavit.

The reasons for Parliament's delay in filing this affidavit, | submit, arose from

12.1. Albeit that | accept that this affidavit is substantially delayed, | am

advised and submit that the admission of this affidavit into evidence will
not cause any undue prejudice, to any of the applicants. This is

12.2. . | submit that a refusal of condonation would be severely prejudicial to

frustrate the ventilation of the true issues in dispute between the parties

to this consolidated application. The case would be at risk of being



43

determined in.a .way.whith ‘would permit Pafliameﬁt to be denied the

opportunity to meet Solidarity’s case, in its entirety.

12.3. 1 am advised and submit that it is nort}éfn!y‘ Parliament whose interests
would be adversely affected in the event of candonation being refused:
this is a mater of substantial public interest and importance, such that,
in order for the public interest to be vindicated; a full ventilation of ail of
the issues that have been raised by the parties is required. To refuse
condonation for the late filing of this affidavit would unduly inhibit a
responses. to the challenges raised by Solidarity from the Court's
consideration. Were this to occur, | respectfully submit that it would not

serve the interests of justice.

already been advanced by the other litigants who have brought the
present constitutional challenge.
13.2.  Evenif my submissions in paragraph 13.1 immediately above were not

correct (which is denied), ‘in accordance  with the procedure

contemplated in the Constitutional Court Rules, Solidarity would not



14,

15.

16.

have any entstiement to file a re;:iymg aﬂ“davxi in rasponse to

13.3. Evenif my submissions i in paragraph 13.1 immediately above were not

from this may be addressed through directions —

13.3.1, permxttmg So!cdanty to supp!emeni its written submissions

contemplated in Rule 11 together with this affidavit.

To this end, | confirm that Partiament also seeks condonation from the Court in

anticipation of its failure to file writtén submissions in response to Solidarity’s

the earliest opportunity.

| further highlight that the Procurement Act is not yet in force, nor has this



17.

18

19,

20,

21.

In the circumstances, | submit that a case has been made out for condonation

for the late filing of this answering affidavit.

:RESPCMSE TO SOLIDARITY’S FOUNDING AFFIDAVIT

Hurn now to respond to the substance of Solidarity’s founding affidavit. | do so

repeat the issues atready dealt with in previous affidavits;
As such, where | deal with matters already addressed in affidavits previously
filed, | make reference to the relevant portions of those affidavits and pray that

those partions be read as if specifically incorporated herein.

followed by Parliament in respect of the: Procurement Act at paragraphs 43 to

77:0f my main answering affidavit (pages 663 to 676 of the record). 1 repeat



The principie of preferential procurement

22,

23.

24,

25.

22.1. paragraph 33 of its affidavit suggests that preferential procurement has

22.2. paragraph 47 similarly suggests that the Procurement Act introduces

Even if | were wrong in this regard (which is denied), the subject of Solidarity’s

of the inclusion of preferential procurement as part. of the integrated

b 22



28.

procurement framework. | am advised that Solidarity fails to establish any
entitlement to engage this Court on issues concerning the Procurement Act's

substantive constitutional validity.

these critiques.

The alleged failure to provide correct information as part of the public participation

process:

27.

28.

Solidarity alleges in its founding affidavit that the public participation process

Chapter 4 have not been specified in the Bill, and this exposes the
provinces and municipalities to the risk of unfunded mandates and
hidden costs. It is unacceptable that NT cannot project or estimale the

financial implications of the Bill on all affected parties. NT's response



29

clause 25 are existing efements which may have to be made part of the

procurement system. NT further said that most of these are not new

functions for institutions but are elevated to primary legislation, and that

enforcement role for PTs in respect of municipalities. NT acknowledged

that the establishment of the Tribunal will result in additional costs.

Clause 68 of the Bill provides for the provisions of the Act to be broiight

into operation on different dates and also on different dates for different

cateqories of institutions and different categories of procurement. Where

applicable, the availability of funds will be considered in determining the

effective date of provisions”.
(Emphasis added).
The Select Committee's response, recorded at paragraph 6.12 of its report, was

to be a prohibitive concern. In other words, none of the concerns raised were
of a kind that justified the inhibition or delay of the ‘enactment of the

constitutional imperatives.



30.

31.

32.

33,

in the light of this report, the suggestion by Solidarity that the .information
provided was incomplete andfor misleading, and that stakeholders did not have
anopportunity to consider the financial implications of preferential procurement,

is denied, and Parliament submits that it stands to be rejected.

......

other measures designed to - protect. and advance those previously

disadvantaged by unfair discrimination.

The applicant's suggestion that the Procurement Act can only be rational if its
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34. In any event, the rationality complaint engages the substance of the

........

under its exclusive jurisdiction.. There is also no application for direct access:

The role of the Procurement Act in addressing corruption
35, Solidarity makes reference in its founding affidavit to the allegedly deficient

36. Parliament appreciates the importance of addressing corruption. it also

procurement requirements, which are directed at transparency and measures
to- prevent corruption and other abuses by organs of state. | am advised that

37.  Inaddition to Chapter 5 of the Procurement Act, the integrity of the procurement

37.1. Codes of conduct, which are binding. on accounting officers, officials,

Tribunal, bidders and suppliers and all other people involved in

procurement (section 9),

| %3 47 -



38.

37.2. Standards of conduct applicable to all those involved in procurement,
such as a prohibition on the exertion of undue influence and disclosure
of conflicts of interest {(section 10);-

37.4. Prohibition on undue interference with or influence over procurement

decisions (section 12);

37.5. Persons who are automatically excluded from submitting bids
{section 13);

37.8. Reporting and investigation of directions received that are inconsistent

37.7. lssuing of debarment orders prohibiting participation in public

procurement generally or in accordance with specified conditions

(section 15).

These statutes are complementary to the Procurement Act, in that they continue

o operate in tandem with the Procurement Act to achieve this purpose.

% <7 o



39.

40.

41

administration - and  impiementation of the Procurement Act, -there exist

speuailzed agenc;es estabkshed in terms of the Ieg:statlon listed above who

39.1. The principles of co-operative ‘government, which: are set out in

section 41: of the Constitution, require these institutions io work

39.2.  Inother words, the Minister is chSﬁ_tuﬁona!iy;pr,ecriuded from exercising

alia, the measures contained in the Procurement Act.

I attach as annexure “SOL2" an extract from the United States Department of

State’s “2024 Investment Cflma!e Statements: South Africa”, in which South

41.1.. South Africa is a signatory to the United Nations Convention Against

Corruption;

§ <> |



42;

43.

44.

45.

41.2,  South Africa has also signed the Organisation for Economic Co-

41.3. South Africa has signed the Southern African Development

41.4. In addition, South Africa is a member of the Financial Action Task
Force's Global Network and the regional Eastern and Southern Africa

Anti-Money Laundering Group.:

Republic:
What is clear from the 'above is that there exists a comprehensive legal

inadequately addressed is therefore denied:

This issue oo engages the substantive validity of the Procurement Act and falls

outside the Court's exclusive jurisdiction.

AD SERIATIM RESPONSES

17




46. 1 now turn to respond ad seriatim to the content of Solidarity’s founding affidavit.

......

denied.
Ad paras 1-3
47. ,Sa\féﬁ to deny that the content of the founding affidavit is true and correct, the

any event unfounded, the content of this paragraph is admitted.
A;d paras 6 - 12
50.  The content of Z‘thSt? paragraphs is noted.
Ad paras 13— 14
51.  The content of ,thése ‘paragraphs is noted.
Ad paras 15-17

52. Solida rity's standing in these proceedings is not in dispute.

%},4’7 18



Ad para 18

53. | deny that the public participation process in respect of the Procurement Act

was flawed and that it flouted democratic principles.
Ad para 19
54.  The content of this paragraph is noted

content of this paragraph, iéé well as the content of annexure "AL3".

Ad para 21

56. | deny that the public participation process in respect of the procurement Act
was flawed. While | acknowledge that there have been challenges to that
process, including in these proceedings, the fact of those challenges does not
establish any failure in the democratic process.

57. | deny that the period of deliberation was inadequate or unduly truncated, The
public . participation  process followed by Parliament was reasonable and
allowed for sufficient involvement by members of the public on this important

issue,
Ad paras 24 - 31

58. | have dealt above with Solidarity's assertions regarding the role of the

%),z; 7 18



remedying corruption, I deny that this can be done through the provisions of the

Procurement Act alone

“Ad para 32

public.

Ad paras 33 ~ 34

60.

61,

62

I deny the allegations periaining to: the rationality and lawfulness of the

received from Solidarity.

Ifurther reiterate that Parliament did in fact consider the submissions received

obliged to do.

Ad paras 35 - 41

63.

| note Solidarity'’s summary of the submissions before this Court and its

)% 27



Ad paras 42 - 44

These allegations made by the City of Cape Town are denied. | have addressed

them in my answering affidavit in response to the City of Cape Town.

Ad paras 45 - 49

65.

66.

| deny that there was any undue truncation of time periods and lack of

engagement.

answering - affidavit, allowed for substantial participation and : engagement,
which is evidenced in part by the overwhelming number of submissions

received from stakeholders:

Ad paras 50 - 51

67.

68.

made by individual members of Parliament cannot be attributed to Parliament
as a whole, nor can they stand as proof of the content of those statements. |
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71.

72.

despite alleged inadequate public participation, section 68 Is in fact a

- Procurement Act; It creates a mechanism that allows for appropriate Executive

flexibility to tailor the responsiveness of the Procurement Act to varying

emerging practical demands, within the parameters and objectives required by

........

22
-



73. | therefore deny that there were material amendments introduced without any
consultation with stakehoiders.

Ad paras 62 - 64

74. | have dealt with the rationale behind the introduction of section 68 of the
Procurement Act, For the reasons set out above, | deny the allegations in these
paragraphs.

Ad paras 65 - 71

75.  The content of these paragraphs is denied. | have addressed above the manner
in which cost implications were debated, as recorded .in: annexure *SOL1" |

77. | have dealt with the provincial hearings and mandates in my main affidavit in

response to the City of Cape Town. | repeat here by reference what | said there.

7 | 23



1 deny, for the reasons stated therein, that the provincial hearings and mandates

were flawed.

Ad paras 83 - 90

78. | have addressed the allegations in these paragraphs above. They are denied.

Parliament  maintains that »theiippblic participation process followed was

adequate and constitutionailly compliant.

WHEREFORE the respondents pray for an order dismissing the application with costs,

including the costs of three counsel.
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National Assembly

The Acting Speaker

1. Referral to Committees of papers tabled

1.

(1) The following paper is referred to the Jeint Standmg Committee on Financial
Management of Parliament for consideration: =

(a) Founh Quarteriy ?erformance chori of Parhamem for 2023~24 ‘tabled: :n

(2} The: foflowmg paper 1s referred to thc Portfolio Committee on Public Service and

(a) Report of the Public Scrvice Commission on ‘Qualifications ‘of Scnior
Managers in the Public Service = April 2024.

(1} The following paper is r¢f¢;;«m_d 10 the Select Committee on’ Health and Social
Services for noting:

(@) Memorandum of Understandmg between thc Govemment of the Repubhc of

Env:mnment, Mineral Res.o_u_rces. and _Energy for consideration.



(a) Yearly Report to Parliament on international environmental instruments for
2023-24, 1abled in terms of section 26(1) of the National Environmental
Management Act, 1998 (Act No. 107 of 1998).

{a) 2024 First Quarterly Rcipér.tbf. the National Conventional Arms Control Committee
(NCACC) for Janua;y ' March 2024 tabied in terms of scctmn 23{5)(;;} of the .

2. The Minister of Fnrestry, Fisheries and the Environment

24 tabled in terms: of section 26{1) of the Nauona] Emfxronmcmai Managcmcm -
Act, 1998 (Act No. 107 of 1998). |

COMMITTEE REPORTS

National Council of Provinces



1. Repart of the Select Committee on Transport Pubhc Service and Administration,

Public Works and Infrastructure on the Railway Safety Bill [B7B—2021] (National

Assembly - Sec 76), dated 8 May 2024

L

1.2,

2’,1'1

In¢roduction

The: Raaiway Safety Bili [B?B 2021] (“the B]H") was pas:».cd by 1he National Assembly‘ transmitted (o the NCOP:

The objects of the Billare to provide for the regulation of railway safety in the Republic; to provide for the continued

existence of the Raiiw'ay 3Safciy Rc’g’ﬁlato'r' o ;’nro‘vi’de for the board and gavcmancc structures of the Rai]way»Safcly

syslems lo prsvnde for a nauona! raliway safety mformatlon and momtonng sysicm io provxd«. fora lcgal fmmework;
to enforce compliance with the Act and to deal with railway occurrences; 10 provide for an appeal: mechanism; to
provide for transitional arrangements and the repeal of the National Railway Safety Regulator Act, 2002; and to:

provide for matters connected therewith,

Select Commiittee process followed in respect of the Bill

deadline of 25 March 20:2-_4,: ’_I‘_thc_lcc_t_ i_:_qmmgt_lg_c_ »hga:{dip;ailzspbm:sslgns on:the Blil on 117, ;Ap;:i.2024:an_d on
fhe: s'a:ﬁié: déy the D‘ép'ammi of -Transptm addrésééd ithc. Sciéeii Cohﬁnii(eé :c'm: its téépblaée: o m'r and meaj




were submmcd as follows:

PROVINCE: MANDATE VOTE

Easterny Cape “The Provincial Legislature votes in favour of the Biil and mandates ihe Eastern.Cape.
‘Permanent Delegate to the NCOP to vote in favour of lhis B!il

Free State Thie Free Stare Legislature votesin favoue of the Bill.

Gauteng “The ‘Ganteng Provincial Legislature supports the prmczp[s and detaxt ‘of the bill and:
therefote votes in favour of the Railway Safety Bill. - 0.

KwaZuliv - Natal “The KwaZulu = Natal: ch:sialure mct on Tuesday the 7" of May 2{324 & agreed o

‘mandate the KwaZulu: - Natal delegation to the National Council’ of Provinces te
support the Railway S‘a‘ff:‘ly Bill [B7B -2021].

Limpopo’ . = “The Province votes im faveur of the Bill.

Mpumalanga ‘The delegation representing the province of Mr;:amalanga tn-the National Council of
‘Provinces is hereby conferred with a mandate (0 vole in favour efthe Bill.

Notthers Cape ‘The Lepislature Suppores the Railway Safety Bilk 00000 0 Sionininiiiioiini

Morth West “The North West Provingcial ch:slamrc vole in favcur ofthe Ra:iway Safety Amendment.
BUIBTB-2021 - o

Western Cape ‘The ‘Western Cape Provincial Patliament confers on she Western Cape’s delegation'in-

the National Cotncil of Provinces the authority to'support the Bil.

.aiassif ed. by tb.e_ J.TM_as a section 76 Biﬂ, reports that it haa agrccd to the Bill:

‘Report to be Considered.




2. REP’OR@T OF THE SELECT COMM!TTEE- ON FINANCE GN-THE

Lo »ENTRODUCT?ON AND BACKGROUND
The Mimstcr of Fmanss lntroduccd the Pubizc Procurcmcni Bxli (818 2023) (ihc Blll) in the

' Nanonal Council of Provmccs (NCOP). for CONCUITENCe on 6 Dccembcr 2023

The objective of the Bill is to regulate public procurement and to prescribe a framework within
.which preferential procurement must iic?ifmp¥em¢nied.i e L |

miematmnal best pracucc wherc approprsatc and assist in :mpicmemmg govemmcnt $ 50Ci0~.
economic policy objectives.

2.0 GVFR\’IEW’OFTHE PUBLIC PROCUREMENT BILL

for thc procurcmzm syslcm, methods and related mattcrs (thcsc mcludc a bui commmee systcm
and ‘development of information and communication. technology. (ICT): bascd procurement
system), and (6) cstablish dispute resolution mechanisms.

3. PROCESSING OF THE BILL

The Committee held public: hearings: on 23: February: 2024 and: received -a total’ of 33
submissions. Twelve stakehoidcrs made oral submissions: Thesc arc Business Unity South
Africa (BUSA), Public ‘Affairs ‘Research Institute (PARI), African Procurement Law Unit
{APLU), Joint Strategic Resources (ESR), National Rescarch Foundation (NRF), South African
Institute’ for Chartered Accountants (SAICA), Corruption. Watch. (CW), Public: Service
Accountability Monitor (PSAM), the South African Medical Technology Industry Association
{SAMED), Congress of South African Trade. Unions {COSATU) and Southern African
C]othmg and Textile Workers Union (SACTWU), Will Power (WP) and the Institute for Race

Relations (IRR) Legal NPC.




Twemy onc -written submiissions were ‘received ‘from ‘the Solida‘ry' Trade Union (STU):

fBudgets Construcuon Sector Chaner Councﬁ (CSCC) Umvcrsxty of Stcllenbosch (US)
(Venter, Quinot and: Scotr), Sakeliga (formerly Afribusincss), Webber Wentzel, Eskom,
Perishable Products Export Control Board (PPECB), Civil Engincering Group, MEC Wenger,
Mr Michael Freema, and Dcar South Africa.’’ ‘

‘At a mecting of the Committee on 19 March 2024, the NT responded to the submissions of

'stakcholders, and they, in turn, responded to the NT’s responses. The Committee then engaged
‘with both NT and the stakeholders.

In its responscs the NT dealt with, among: others, concerns: regarding constitutionality,
fmdcpcndcncc of. the Public Procurement Office (PPO) functions of PPO, provincial treasuries
and procuring institutions, transparency ‘and: anicgnty measures, whlsilcblowmg, dlspute
resolution and the extent of regulation-making powers. The Commitiee raiscd concerns about
NT in some instances only noting stakcholders’ comments and explaining that some of the
issues will be addresscd through regulauons circulars, guldelmes, and instructions and should
h'bt' form pan of the primary legislation. The Committee cxpressed disappointment with NT's
responses. and urged NT 1o provide a cemprchcnswc feedback and engage constructively in
the process. The Committee invited stakcholders to submit further comments and directed NT
to meet separately with the stakcholders to see if they can reduce the differences between thcm
given that the Bilt is a Section 76 Bill which must include the views of the provinces.

Twelve stakeholders submiticd summiarics of outstanding issucs that stil} had to be addressed.

Those who made submissions were COSATU and SACTWU, JSR, Procurement Reform
Working Group (PRWG) NRF, PSAM, CSCC, NRF, Willpowers, IRR Legal NPC, Black
Business Council (BBC), Business Unit South Africa (BUSA) and Dr Needo Mkhondweni. An
addnwnai submission was rcccwcd hy MK Liberation War Vetcrans. Subscquently, NT met
with the stakeholders between 8- and 10 Aprll 2024 and provided feedback on the outcomie of

the engagements to the Committe¢ on 17 April 2024, The: rcport was discussed at length in
subsequent sittings of the Committee.

provmcxal ncgonatmg mandalc% Th&. Commmeo hcid mccnngs on 23,25, 26 and 30 April
2(}24 and 02 May 2024 to furthcr procescz thc Blil dccldc on pol;cy mucs and cons:dcr the Bill

the C ommittee spc:m 39 hours {depends on how many hours today Zbut th:s fi gure al!ocates
'3 heurs) on the Bill.




SUMMARY OF KEY ISSUES RAISED DURING THE CO‘VIMI'!‘TE‘E’S'PUBLiC
PARTICIPATION PROCESS AND NATIONAL TREASURY'S RESPONSES

4.1

4.2

43

44 M

This is a brief overview of the submissions made by stakeholders. Their full
subm:ssaons ﬁ_can___.be_; found . .;at.:‘;on_‘: the wcbs:tc - fo_f _ Parhament

Poorly defined terms, omissions, and inconsistencies: Some stakeholders. raised
concerns: abcut definitions: in the: Bill, that must be amended, replaced, deleted, or
rev;ewcd Some 5uggestcd insertions of new deﬁnmons and rectification of ¢rrors and
omissmns " Also, ciauses were said 1o be poorly draf’ted undeﬁned uncicar a.nd hard

suggested ,thst? ﬁheNanonai Council of P;ro;vmccs <NC0P) should;str_cngfhen this Bill to
address these substantial drafting concerns before its finalisation. .
Inadequate public participation process: Issucs raiscd included that Chapter 4 has
not been tested by a National Economic Dcvelapmcnt and Labour Council (NEDLAC)
‘review. process; inputs made in the NA were largely. not considered; and there was a
lack of meaningful public participation in the NA process. %takcholders complained
that the timeline for processing the Billin thc NA and NEDLAC was rushcd Proposals
were made that the Bill not be processed by the Commnicc and bc returned to
NEDLAC for further discussions and be brought back within six. months. -

Others suggested that a “supplementary’ Bill and the regulations be brought back to
NEDLAC in thc ‘neExt: 18 months: NT outlmcd its: pubhc pamcapanon proccss

Economac Impaci Assessment Study (SE{AS), whlch penmtted NT 10 procecd w;;b the
_ 'B?ilr 3 't'hc: Bili. wc‘m ‘:‘;mgh' ' th'e; N’A’ ‘pmcscs's# ';m'd 'thé Bil’l co'ﬁsiaema‘ 'thc’ Zondo

set-as:dcs" * "

sub-contractmg T

” ﬂ

asset

managcmcnt complemcntary goals.v.. iocal productwn ‘and comcnt d

a@tdcs but also mclude ﬁocaal and cconomic’ rcdrcsq for thc mjusnccfi of the past to'
ensure that South Afvica achieves all the objcctwes of section 21 7(1¥2) and (3 of the
Constitution, Other issues identified included misalignment of Chaptcr 4 with the rost

\ i
% e 7



of the Biiji':t'hé: réfhéval 6f bri'éc'&s':a"crit‘érian for cvamating tcn’ders' and that. thc' ma‘n‘yi

quahfymg supplscrs to ‘CRSure compeimon Itis proposed thas clausc I?(S) be
amended by omitting paragraph (a) to (c) which- pmvuies that a bid set-asidc in
terms: of snbsectton ( 1} be cvaluatcd (in terms. of the. yrescnbed cntcr:a'

of contracts are mcluded in a marnner that ahgns with the aims of sections 21 7(7)_
and (3) of 1hc Ccnsutunon cspemaily consxdenng thc majonty judgmcni in ihc

.....

3udgmem and, indeed, {hc M:ms&cr undcrsiand the xmpugn:,d tcguiamons to do what
is envisaged in section 217(2) of the Constitution.”

aliocatmn of comracts and: for the pxotcctson and advanccmcm of persons or
catcgoncs of" pcrqons prcvmusly dasadvanzaged by untatr d:scmmnaucn Thc:
icglslauon, thc Preferential Procuremcnt Pol;cy Framcwork Act (PPPFA} dzd notf
prcmdf: tor sct-as;dcs pcr se, but for prefcrcnnal proum,ment to only occur'

provisions. NT bchcvcs Ihar thc neccssary chccks and baianccs have been wntten;
into the dc&gnauon provisions. Different categories of “set- asxdcs" havc ‘been:
proposed as stand—alone categones to furthier clevate dxfferem catt_gorxes of peopic



prov;szon for des&gnanon of sectors fcr lccai ‘prqciuct;on 3“?‘ content. [ o

4.4 4 Stakeholders expressed a vicw. that the price used in evaluating tenders could be
dccmcd unconstitutlonal as secnon 21 7( 1) of the Ccnsnmnon makes pl‘DVlSlOﬁ fcr

NT sald that pro_c.u.rement, and public pr;ac_u_remcnt ;m_ particu!ar,;by _itS;very ;natur_e_,.
should first and foremost be about price. They further highlighted that only if the
national legislation can be: brought under section 217(3), which requircs a
-leglsiauvc fmmework tar th., pre&,renhai procuremem part of the cxercise, can

prouuremant system anv:sagf:d in secnon 2 l H1yof Consmunon and is also Imked
Vto Chapter 5, wh:ch prowdes a framcwark for this. system 1o be prcscnbcd by

4.4 81t is proposed that procedural prowsnons in c!ausc l?(S)(a) 10 (c) be omitted as well
as: alI rcfcrcnccs to compicmcntary goals” in Chaptcr 4 Itis propescd that clausc

where apphcable. Instltuixons muat apply the prcfcrenual procurcmcm prov;dcd fer
in Chapter 4 within their procurement ‘systems’ developed: and ‘imiplemented as

detcrmined by regulation under clause 25, read with clause 8, of the Bill. The PPO
may issuc a model policy, which the procuring institution may customise according

1o its own msntunonai rz.qmrcmems

4.4.70n transformation, as to the proposed removal i in clause 173, 18(1)y and 19(1) of
categorics that are not black people or owned by black people, NT did not support
ST youth”, “small

ES BRIt Y

removal of categories of “women”, “pcople with disabilitics”,
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enterprises™ and “co-operatives” categorics. Thesc categories ci persons accord
with scction  217(2){(a) and. {b) of the Constitution in that persons who were
;)rcvmus}y dxsadvamagcd by unfair dlscnmmanon xm.lndcd ali wonien, not. }ust




4.5

4.6

may prov;de for prcferences for other vulnerabie categorics of persons, such as

iaﬁcgcd "The . Bsil is clear that prcfcrcmlal procuscmcnt pohcy of a pmcurmg
institution must comply with the framework of Chapter 4 which includes matiers
to be prescnbed by regulation. To make comphancc with the regulations clcarer it

is proposed that it be included in clause 16,

4:4.8 As 1o commem shat zhe five prmcxplcs in sccnon 217(1) of thc Consntunon are not
prmcxplcs The prmc:pies in sectwn 217(1) must be adhered 1o mgether thh other
prov:smns of the Comntutmn whxch m;:ludes sectmn 2 1 7(2) and (3), and eccnons

:msmutzons on how to give eifecl to thesc prmczp]es in. thmr procuremem systcms
- which includes their policies. -

cxpcndxmrc controi over Black Economic Empowcrmcnt (BEE) prem:ums paad
undcr thc Blll (2) thcrc is no mdmanon of how tcchnolcgy rccords prcmmms

this is sufﬁc:cm Subciauscs 2) to (4) of ciauscétt(whwh is clausc 63 inthe D»vcrsuon :
ofthe: Bill) sets outa rigorous process. forthe dcvclopmcnt of rcgu!anon'; which.¢nables
a: transparent process. Unlike in the current system. where . transparency . was
implemented through the use of instructions concerning institutions under the scope of
.the Pubhc Fmance \'lanagemem Act. (PPMA), the Bx}l wxll togcther wuh thc

rcgulaiaon%

No consideration for cooperative governance: There was also a concern that there
was no provision (o consult thc Dcpartmcm of Cooperatwe Govemance and Tradxtional '

rcgulai:ons undcr the PFMA and Mum{:lpa! Finance Managemcm Act (MFMA) that




4.7

48

4.9

are applicable to provincial institutions and mumc;paimes respectively. Also, NT is
empowered by the PFMA to issuc instructions applicable to’ prowncm! institutions,
‘while provincial treasurics may issue instructions specific to their provinces, NT further
mdlcaied that the Bl does. no! scak 0. undermmc or. amend thc mdependcncc and

mumupahtzes may choose to adopt and that the cnforcemem funcuon for pn)vmc:al
treasuries be omitted. .

Potential non-compliance with the iaw and the Constitution: Some stakeholders

cautioned that the NA’s consideration of about 36 per cent of the public comments
received, and thc 1ack of a framcwork for ;mpicmcmataon wzth prmcxples 'md checks

signifi cant issues conccrmng seunon 217 of the Const:tutlon and the Iack af clamy
about ;mcmg mcchamsms in thc Bill may not ailgn with the Constlmnon NT ddwsed

......

stakchcldcrs identified petcnnal conﬂ:cts and inconsistencics wx{h other lcgnsiatzon
such as the Nan(}na! Hcalth Imuranc:c B:H {NHI B:ll) Mumcapai Systcms Act (MSA),V

Act. NT’s rcspense ‘was (hal the Bxil dees refer to: severai Acls ihat are relevant or
appropriate for.the zmp]emcntatmn thereoi SULh -as: the Promotion of Administrative
Justice Act (PAJA} Public:Service ‘Act: (PSA) Construction’ Industry Dcvciopmcm
Board Act (CIDB Act), Compamcs Ac? and the Bmad-bascd Black ?ﬁconomlc'

.on the tmmpmg clause _(3) (4) in thc. Bii_!,:an_d ,ch_angc;s_ EQ the Schedule are proposed.

Lack of independence of the PPO: Som stakeholders raised concerns that the role,
structure, and indépendence of the PPO 1s not aligned with the recommendations of the
Zondb' CommiéSiuh ZRépor'r : whilh aéc‘:buhtébility 'méthaﬁisrﬁs :aré:i hctiéié'ar'ly :déf ncd'




4.10

4.12

: standards wh:ch mctude% procurcmcm Thercforc havmg the PPO in NT accords thh

section 216(2). The Bill docs not propose chicf or central buyer functions for the PPO.

Ity proposes 10 conicr orxgmal powers, on thc PPO whrch allows for separatxon from oihcr

Confusing functions and structure of the PPO and PTs: Some stakcholders raised
that the PPO functions are not aligned with thosc of PTs and the provisions are drafted
in broad and vaguc terms. They found it confusing that the legislation empowers PTs
to issue binding instructions for procurmg entities within their provinces, but only when
thcy arc not mcons;stcnt with mstructions from NT ( through the PPO) NT Lontcstcd

P‘I s, which are the same as thc PPOs The d;ffcrencc is that such functions will only bc
performcd wuhm thc provmcnal admlmstratlon of that PT and in relanon t0 procurmg

_co_rr_xparablc to the current rolc ovf_ the N_’l_'_ m‘tcx_'ms of the P?MA‘and.MFMA; ; ; E

The Blll agnores mcentmsed whisﬂeblowmg Samc szakcholdcrs cumplamcd that

blowers is supporied through amendments 1o the Protccted Dzsclesurcs Act (PDA)
administered by the Department of Justice (DoJ) and not through this Bill. In 2023, the
Minister of Justice has published a discussion: paper on the review of the PDA in this




: §4

expenditure‘controf iStakéhé'idcrs suggcsted: thé éSiébEiShniént :of: a national p'ubliclyi

r;:cc_iyvc_d by _pqhgl_{:ailileade;'s and ,thclr 1mmcdlatc ;giatwes,
‘NT responded that: -~ =~~~

4121 Transparency is a. constitutional . requlrement and is ecmbedded in provisions of
the Bill. .

4.12.2 Issucs rclating to the fight -against corruption and anti-corruption: measures.
need ‘collaboration with relevant government institutions' and law enforcement
agencics.

4.12.3 The Bill, with all its provisions on integrity of the procurement system and anti-+
corrupuon measurcs and transparency, is not the only instrument through which

of intcrests regardmg pcrsons mvolved in proc:uremcm as wcil as automauc
‘exclusion of specified persons from submitting bids and dcbarment ofbxddcrs and
-supplicrs, The Bill also makes dircctions inconsistent with the Act punishable, as
wellas offences for | persons ‘&.0‘."7 s@;m;ttang bids. It aleo comxdcrs the dcbanncnt

of bidders and suppiu.rs and - makes - directions - inconsistent with the Act
;pumshabk, a5 wcll as. oi‘fcmca fcr persons. who kﬂowmgly gwc faise or

services and apcn data}, 32 (access to procurcmcnt proccsscq) and 33 (dxsc asure
oi information) and 64 and 65 (process to-make regulations and instructions). -

4,127 To.cnablc adaption over time, the disclosure of information should be determined
by regma;mns ..........

4.12.8 NT supported the proposal of stakeholders that confidential information be
defined with reference to the Promotion of Access to: Information Act, 2000, .

4.13  Lack of balance between the Act and the Regulations: Stakcholders raised concems
that thcre are regulator}' ailgnmcnt problcms and the Mimster of Flnancc has too much



4.14

s

Consmutzon The Bill sets a framework for procurcmcnt wnh spcexf‘ ciiy 10 bc prowdcd;
in Ministerial rcgulanons the Pubhc Procuremem Ofﬁcc*: mstmcnons.. and:

rcguianons ‘with dcta:ls on- thesc aspecis mcludmg, in some instances, the requxred
minimum commt thre lhe Mxmst;r has a dxscrcuon to makc rcgulauons thc sub_;ccz

.......................

for and ;thc mtcndcd opcratmn of vth_e_ r_cgul_c;tzons an’d‘ th;_cxpgct_cd _zmpa_ct;of .thc
regulations. Pafiiaméxﬁtafy scrutiny for a.30-day. period is also required. When the
regulations arc made, the Minister must publish a_consultation. report including a
gcncral account of the issucs. raiscd in publsc submxss,lons and rc,sponscs to those issues,

Financial implications ’a}md i_reSourc,es: needed to implement the Bill Many.
stakeholders cautioned that skills and resources are key in the implementation of the.
Blil Therc wﬂ! be sct-up and traﬁssuonai costs mcrcascd opcratmnal costs and an

‘deanmcms in. section 18{2){1}} 01 ihc PPMA Whalc NT’S view is that shrﬁmg;

functions within the i institutions shouid rcsult in limited costs, it proposcs. 0 remove the
enforcement  role for PTs in respect of mumclpaixtxc‘; NT ‘acknowledged - that the:

-gstablishment of the Tribunal will result in additional costs. clause 68 of the Bill

10 % /7
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416

provides for the provisions of the Act to be broughit into operation on different dates
and . a‘!so on ’diff‘crént datcs fdf'diffcfénf caté:gc'riés"df ihsﬁti;ﬁdhé 'a'nd di'ffcrentf

Issues with the dispute resolution mechanisios and the Public Procurement
Tribunal; Loncems were raised that {1) the Bill fails to introduce truly effective.
oversxghi o and accoumabkhty mechamsms . (2} n 'f"i's'::‘"not”; clearf

armngemems durmg the proposcd 1810 24 monihs pcnod 10 estabhsh the Trtbunai )
a:single procurement Tribunal for all issucs may result in bottlenecks and delayed
resolution of issues. They feel that pancls in the Tribunal in the Bill.and the financial:
costs be included. NT said that clausc 29 explicitly speaks about Bid Committecs. NT's

other responses were: The dispute resolution procedures are aimed at saving costs and
1mpmvmg turnaround times in service dchvcry, and the remedies are clearly set out.
Also that:

4.15.1 Tribunals arc provided for in cxisting legislation -~ for. example, the Financial:
chmces Tnbunal {FS’I‘) csiabhshed by the: Fmanc;al Scctor chulatmn Act

s provsdcd for in clause 54( l) o

4:15.2 C Iausc 47( 1} provndcs that the Chairperson of the. Tribunal mst constitutc a ;)ancl,

4.16.3 NT proposes that clauses 47 and 48 be amended to specifically deal with the

:rcguiation {)f panels ané rcquaremmis for o;;eranon ata ;)rcvmczai levc] The costs

yproccss once the esumatcd costs have been dctcrmmcd ‘and: the there is thc}

‘required readiness for the Tribunal to.commence its work. =+
Problematic donor funding clause in the Bill: Some stakcholders submitted that the
Bill requires that all procurerment using donor funds must comply with the Act but that
may cause sxgmﬁcam financial :mpl;cauons for mumcxpalmes as intcrnational donors
may opt ot to adhere to red-tape requirements. While requesting an exemption may:
result in delays, provinces and municipalities may lose their grant or donor funding if
there is a protracted review process which may severcly impact service delivery.
ngmﬁcam delays may also result in the need for more costly solutions. A- suggcsncn:
was made to includeé a “standstill” clause (54) in the regulations since the delay risay

11




7

spcnd all thcar allocanons from the ﬁscus. The “standsuil” ciause is thcre bccaus{: thcre
is a Tribunal to address dispuics; there is provision for cxemption in casc of
emergencies; NT has a unit that specifically manages donor funding; and dom must
alsa comply with the requirements of the Bill. The Bill in clause 62 enables exemptions:
for donor: fundcd procuremicnt dnd in clause 64(1)(a)(vii) the ‘regulation ‘of ‘donor

funding.
5. PROVINCIAL MANDATES
:Thc Commlitces met by 30 Apni 2094 and by 07 May 2024 respectwely, 10 consyder

5.1 Negotiating mandates

‘The Eastern Cape supported the. Bill and made comments; Free Staie supported the Bill with

proposed amendments and made recommendations; Gauteng sappcmed the: Bill and’ made
jrecommenddnons, KwaZuiu-Natal supportcd the B:ll wath proposui amcndmcnts, Lzmpopo

: rccomm_cndauo as.

52 Final mandates

‘The Eastern Cape; Free State; Gauteng; KwaZulu-Natal; Limpopo; Mpumalanga; Northern.
Lapc and North-West provinces supported the Bill. The Western Cape did not support the Bill,

6. COMMITTEE’S OBSERVATIONS AND RECOMMENDATIONS

fcach and cvcry point made. by all the stakcholdcrs The verbat responses by NT were
iagmﬁcantly better and more t.omprehms:ve than thc writien. subm;ssmns espcc;aily

ﬁslakcholdcrg and its chcr rcsponses 10 thc zfgtakciaoldcr $ subm:ss;onsﬁ The samc_apphcd
to the submissions of thc provinces when they forwarded their negotiating mandates.



Bﬂl The Commﬂtce rmcmmends that W:thm two years; thc Bill be reviewed, mciudmg
through a NEDLAC process, and any amendments needed, be brought to Parliament.-

6.3 Need for Bill: The Cemmntcc cdnSidercd statistics from NT DTI, ti}c (.ommlttcc

this are many, and some  of the pomts madc in this rcgard by stakeholders arc . correct. :
The government and Parliament must accept our failures in this regard: The Committee
reiterates its rejection of the same people being cmpowcred repeatedly, mainly because:
of their polmcal cormcctwuy, at -the - -expense of other sections -of ‘Black ‘people.
Empowermcnt has to ‘be spread cquxtably across all strata of Black people and due
rccognmon has to be given to smaller emerging businesses within the framework of

this Bxll

4  Dra fzing errors, om:sswns, and inconsistencies: The Committee notes that there were:
drafting errors, omissions and inconsistencics in the Bill, many identified by the
stakeholdcrs and othcrs by Commmce mcmbcrs thlc acknowlcdgmg thc urgency in

6.5 lnadequate pubhc parilclpataon proaeSS' The Commattcc noics thc calls by civil

and to the N.A pr_ch;ss‘ In arteply to the .s.takcholdcrs, thc .C.omm.:ttec noted:

»We‘ hmfe the fzd‘a’e’s‘! r’egard ﬁ}i':f\fé?f[ité i(hd :t}‘ré kegof'idzidm"énd (}?ﬁér })rbéé i&éi’ j;ri".'dl :I;":f'c'e place
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is emuiy wha! we: }mve heen doing since :he committee slage begrm on Ihfs Bn’:’ And you are.
; f ree (o at!end mee:‘mgs m ca!ch up on m proc eedmgs ihr mfg}: YouTihe, Mareove: our v:ewsj

P ()ces;sed the {imena’mems bv Thm sa’m*o; F‘ r:dm this week We lwpe fo wnd you !he Bs?f n-u‘k'
the amendments by Friday evemﬁg for you to.send your comments by noon on Monday (6. Mavf
2024}, We know that some of you will argue it is 1oo bmef a perrf)d for you to- comment. 1'm- -
afraid that’s the best we can do. Some of you have been engagmg with this Bill over several
years. including when it was first gazetted for comment and in the Nedlac process and since,
including through the SCoF process.. As you might know, we are not obliged in terms of.
Parliconent’s rules. (md norms on processing legislation to. mke Sur fhe; comments ﬁom you

beyo.nd the engagements we: have already had with you, wb;ecf 10 the standurd of
reasonableness.. - We will consider your vesponses ta the amendments at our meeting of 7 May.
Some of vou wani 1o overhaul the entire bill, we inderstand. but we are not in support af ‘that.
So. we would strongly recommend that you send vour comments on the amendmem.s in a brief,
preci;e fm‘m and if you want 1o ojfe - any alternative wording, kindly do so.. Uifsznme!v itis. .

Jor Par lmmen! nm‘ NT, to dec'ide on these amendments und that is exactly whu,' w:!l hr:;;pen*

rrot f mi the pub!tc paz “icipation pmcea:s m be /Iawed Nm mallv c:w!‘ sacwiv .smkehofdei.s
complain that Parliament does not carry out ‘its oversight and legislative roles effectively.
SCoF made changes io. the Bill. That its right, :

Several of the stakcholdcrs scem to think that Parliament has to agrec with what was decided
at NEDLAC. If we were to ‘mechanically ‘or ‘automatically agree with ‘the outcomncs of
NEDLAC: n‘egotiatiom' 'P'arl‘iam'em: w«sum bé:ébdiéatiﬁg'it’s' role in t'c'n'hs' bf ixhr':' Cthtitﬁtidn' :

submissxons of stakcho!dcrs who were not mvolved in thc NEDLAC proccss severa} of whom'

had drfférenz views from those who took part in NEDLAC. -~ - SERERERREE

To create more space and time for public'pértici;iatior{ the Committee applicd for ﬁcnnissio’n‘

to the NCOP: Chmpersun for an extension beyond the usual eight-week cycle to process Bills,
The permission was granted. According to Adv Frank Jenkins of Parliament’s Legal Services:
Unit, to his knowledge, this is the first time a committee has sought such an extension. The:

Commmittec, in fact, spcm an cxtra five to six: weeks bcyﬂnd the eight-week cyele, which ended:
on or about 2 March 2024 on this Bill.

hours, as foiiows. .
Hours:spent on the bill

4
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| Date No. of | Agenda
| Hours | . ]
6 Feb 24 3 Briefing by NT |
23 Feb 24 3 Public hearing on the bill
[ March24 |3 Rcspomu by NT on submissions B
14 March 24 3 Responses by NT on submissions
19 March 24 3 Responses by NT on submissions
17 April 24 3 Report back by NT on engagement with stakcholders |
23 Apnil 24 3 Further processing of the bill
25 April 24 3 Further processing of the bill
26 April 24 3 Further processing of the bill
30 April 24 3 Counsideration of negotiating mandatcs
2 May 24 6 Further processing of the bill
7 May 24 4 Consideration of final mandates o

‘The Chair of the Commmee also ¢ngaged for many hours with NT officials and Committee
‘members.

6.6 Pubhc parumpatmn in the Provinces: Ni‘ part;cnpatcd in hcanngg bctwccn 08

Alfred Nzo, four in Amatholcﬁ Buffalc C;ty Mctro four in Chns HamnI Joc Gqabi and
four in Sarah Baartman Nclson Mandcla Mctro), thrcc dlstr:cts in: Mpuma anga'

...........

ch{cm Capc 3nd KZN.:

6.7  Constitutionality of the Bill: The Committce notes:the views of several stakcholders
:hat thc Bill is noi consmutaonally soundx Howcvcr,, the State Law Adv;sors (m xcspcct




6.8

6.9

6.10

6.11

812

2

Pariiamcntai'y ‘chal Séfviééf unit.  Anncxure A covers issucs related to the

...........

clauscs Thc Ccsmmntcc further notes the ‘concerns: about * ‘pre- qualtf’zcal;on ’ set~f
asides”, - “sub-contracting”, “transformation™, removal of price as a criterion for

evaluating tenders, and misalignment of the Blki w:ih section 217 of the Constitution..
Many of these concerns have been. addressed by the amendmients made.

pnce and rclatcd cmena m the Bill thhout undermmmg thc prospects of smali:
emer; gmg i:usancssc% bcmg empewucd The ‘Bill takcs nto accaum (1) section 25,

entrants and cmergmg suppilcrs and (2} cfcrs to section 295( 1)(b) of the Const:tunon
which relate to Efficiency, Economy and Effectiveness (EEE) usc of resources (3) the
cxpcclc:d percentage: of the ‘premium and the cvaluation criteria will be pubhshcd for
pubhc comment, and (4) the clauses on dcbdxmcnt and criminal offences in the Bill

which mch:de that the Bill docs not acknowlcdgc thc loca! govcmmcnt sphcm thc
spcc:ﬁc Su:uons 125 and 217 of ihc Consmunon whcrc lhc sphcrcs were scparatcd,

notes ‘the comprchcnslvc rcply to. thls matter in section 4.13 abovc Whﬁc the:
Commmec accepts NTs views, we believe that as the Bill comes into -effect, there has’

to be a review of the extent of the Minister’s power to rcguialc and this matter be
considered in thic “second phase” of the Bill process.

Financial implications of implementing the Bill: The Committce notes that the
expcctcd ICT«bascd pmcurcmcm and cstabkshmcnt of PP()s and Trx‘mmal and nsf

provinces ¢ 'md mumcxpa!mcq becatise of the Bill. The Commlttcc also notes - mdnyé
stakeholder’s dissatisfaction about NT's initial asscrtion that no additional financial

resources. were required to  implement the Bill, and its' recent reluctant
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613

6.14

6.15

acimewkdgemeni that while the:quantum is not known, setting up the Tribunal:and its
pancls 'will have financiat 1mphcauons The Committee further notes NT’s explanation
that the existing pools of practitioners in the departments would help implement the
Bill and there are no dircet impacts on PTs. The Committec is clear that there will be

financial implications in the implementation of the Bill, and cannot understand why NT
could have thnught thcr{, wouid bc none. Howcvcr NT has akcrcd thc mcmorandum to

Commxt{ec rccommcnds iixat w:thm six months NT estimates ihc f nancml cosi of !he
Bill and reports to the Committec: on this.

Concerns about capacity to implement: The Cammutce is concerned about the
capac;ty of NT and thc rclcvam mstxtut;ons m ali thrcc sphcres of govcmmcm to
sections vof the Blll to be 1mplemcmcd at dlffcrem t;nics. Thc Commmce recommends
that capacity, funding and other resources should also be taken into account when
decisions are taken on this phasing in of the Bill. The Committee recommends that
within six wecks ofthe Comnmtec bcmg consmutcd in the 7"‘ ferm of Parliament, NT

transparcncy in dsffcrcnt scuzons and tha! thc pubm wouid havc adtquate access to
mformatlon through the cnablmg provxsmns ;n thc Aci for pubhc acccss 1o procurcmcm

cmallcd and the necd to protcci the conﬁdcntzai information of compamcs ‘but in the
sccend phasc review of thc Bx!i cons;dcration needs 10 be gwen 10 the rclevan‘{ lcgal

kxlicd mhcrs hava lost their Jaba ;md rcmaxmd uncmp}oycd many havc wftercd hugc
financial losses; and others have been seriously affected in other ways In prmuple the

17
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517

6.18

6.18

23

undcr the i')GJ and thcy havc pubhshcd a papcr on thss recemiy, we. de not havc the
authority to make a decision on this. However, the Committee recommends that the
review of the Protected Disclosures Act be finalised urgently, and consideration be
given to. mccni:vucd whlstlc—bi{)wcrs being. mcludcd """""

rcgulatc the pracurcmcnt by thc prwatc sector. In addmon the PPO is not thc chxcf
buycr on behalf of the gmcmment “There is no jllStlf catlon trom creanng an cn‘uty

ththT I D

'Probiematic 'do‘no'r fu’ndin’g clause in"the'Eiil The Committee notes th‘c't:'o'n'c'cms'

procurement,
:T'he Biﬂ is'z'l'o't épblicabié t'o'Pa'ﬂiaméhf* The Cd:ﬂmittéé notes that clausc 3(2) :05 thc:

consistent with the framzwork in natnonal lchslatmn conumplata,d in scmon 2] 7 of thc.
Cons‘f:tutxon Thi, Pnfucnnal Procuremcn! Pohcy Framework Ar.,t - whtc,h w;ll be

Provincial Legl‘;laturcs Act (FMPPLA} 2009 determines that Parisament musi;
prescribe a policy for public procurement that must be consistent . with the P?PFA andf
BBBEEA. The FMPPLA should consider what is relevant to Parliament in this Bill.

Concerns of the construction sector: The Committee is very concermed about the
destructive consequences of the “construction mafia”, with its demands of 30 per cent
of the ’cofst of cvcry'prt)jcci :Thé ’C‘ommiitcé: ’nmcsthat ctaasé‘?‘? has pré?cmativé



6.20

8.21

6.22

6:23

%

.offences (spcciﬁcally‘ cxrmﬁo:z) if'du’l‘y enforced, will a‘ddress this'pa‘rﬁy ‘But'thé law

:by most dcpanmcnts and translatscms of bid documents to atl languagcs NT's1 msponsc
1o the latter concern was that it would consult with the Pan South African Language

Buard (Pa;ﬁALB) and othcr relcvant hodaes for this reqi{art:'mz;m to be cons;dcr{:d f'or

gwcn whcn this Bill is rev:cwcd to establish a- Precurcment Regu}ator as cuhcr an
mdepcndcm entxty or part of ths Nauona}»Trcasury, wnh assured opcrauonal

Very cemprchcnsnvc and hclm‘ul _and the Commiticc cxpresses its appreciation. |

Proposed amendment of the definition of “Black people” in the BBBEE Act: The

Committee notes the concern: from KZN about the categories listed under- “Black’ in
the B BBEE Act and thc rccommendanon that the’ PPB should scparatc ihc

‘African entreprencurs bchcvc that Indxaus in KZN bcncﬁl d;spropomonatcly thmugh
fB BBEE - and that th:s is not fair. The Commlttcc rccogmec: th:s concern, Howe\«cr

notin: th:s Bill.:

Protection of Officials: The Committec notes the concern that there is no protection
of procuring officials against the notoricus behaviour of business forums who demand
acerlain pexccmagc and chase companies away ﬂom prcuccts Procurmg ofﬁcaals aIso

:’:_}*Q,PQ“?" ‘and hc .dc_a_it: w;t_h:by :ia_w: cx}fcrccment agenmes.

The Committee has decided that the Minister must, within 24 months after the Act is
pu‘ohshzd as au Act in the Gazette, review the xmpiemcmanon of the Actand the need
for any. amendmcnzx o thc, Act Th;s %hould be dcnc aftcr consultaimn wnh

of procuremcnt and. compct;taveneqs takmg nto account price, soczal cchesmn thc
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6.24

8.25.

nced to redress past d:sacivamagcs centrenched through legislated and socictal
mechanisms, together with effective dehvcry of government objectives.

Dcpartment of Trade, Industry and Compcmmn (DTIC) has bmught up an issue at the
last stage. The Commitice belicves that these differences should have been settled in
the cabmet process. The Committee is not clear why the DTIC’s concern was not raised
at an carixcr stdge m the Szandmg Commmec on Fmam,c (SCoF } pmccss Howcvcr thc

during the Aparthcld years. . While much more nccds Io bc donc focus c;houid be on
cmpcwermg those who havc rcmamcd unumpowued Racc is, ihnreforcﬁ an outdatcd

govcmmcnt s pohc:es are comnbuung to rac:al poiansanon Thc DA bcl;cvcs thal thc
best-way for government to achieve socio-economic redress is to govern well, uplifting
thc majonty 01‘ Qouth Afncam who remain trappcd in hardshlp rather than advaniagmg

pmductwe w:ih pro;ccts dcs;gncd to upiift large: gmup% f‘allmg because of lack of skills
or malfeasance of the project bid-winner. ' While redress is cssential and. fast-trackmg
interventions are nccessary, the current model docs not achicve this, and the Bill is a
continuation of the same stale thinking. This bill undermines social cohesion under the

guise of restorative justice, and -its impacts will be far rcaching.  While strategic
gnvcmmcnt pmcurcmcnt is nothmg new; the mcchamsms cntrenchcd by this bzil are

South Africa, and aff“ rmative acnen has bcen mtcmauonaily provcn to bc mef‘fectuai
It is disappointing that the Methodology for Assessing Procurement Systems (MAPS)
has not been cngaged to evaluate the proposed implementation of the bill and been
consulted to achieve ‘a more constructive system that has greater impact in terms of
addrcssing the' chmen idcoingmai outcomes. In stark: contrast, the: DA tabled: our
solution through a Social Impact Bill, formally titled the Prcfcrenna! Procurement

Pnhcy Framework Amcndmf:m Act, in Junc 2023 thch pmpnscs a focus cm thc

20




perpeiuatmn of legislation that cntrenches the racially divisive policies of the governing

6.26 The FF Plus also. o;)poscs the Rill and says that the pcrvaswe mﬂumcc of Broad-Bascd

Black Economic Empewcrmcm {BBBEE) on South Africa's public. procurement
process has bccn profoundly ncgduve exacerbated by the entrmchmmt ot state. caplurc

thc _primary ._concern, BBBEE often - prmrmses race-based cntena, dxswmng
procurcmcnt practxccs The Frcedom Front Plus has always been v1g0r0usly apposcd

1o what it sces as essentially a race-based iag;siat:on since democracy's inception in
South Africa. Stricter BBBEE regulations won't necessarily uplift black communitics,
ahd the ﬁrobeScd B'ili' 'ae; it Stands faih ;o t:ombat éortuptioﬁ ahd waswﬁﬂ spéﬁdiﬁg,

Icgisiatxon, .alengsldc ethcr racc~bascd 1aws is rmpcram'e as. the current open-cnded
appreach ampedes genuine transformation and economic: evolution. Overregulation,

perpetuates discrimination against non-black minoritics while failing to drive real
progress in impoverished communities.

6.27 The ANC fundamentaily disagrees with the positions of the DA and FF Plus and
_s_!_r_qr_;_gly believes that without cffcctwc cmpowcmwnt of Black people, especially from

the more dlsadvamagcd strata, the race, class and gcndcr polansanon in this country
w1il sxgmﬁcamly increasc. Morcovcr the f;ocnai stabxhty of the country wzll be swcrciy

6.28- The Con‘tmmcc cxpresscs wnsndcmbh, gramudz and apprccxauon o NT ofﬁcaals Mr

3put into: :hc processing of this Bill. In particular, members of thc opposmon pamcs who are
:opposed to the Bill but pamctpatcd acuvcly and uscfully in the Committee meetings.

Report to be considered..
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ANNEXURE A

Notes on the correspondence regardmg the: processmg of the Public Procurement Bill (B
18820234 :
:Prepared by Constitutional and Legal Services Office of Parliament, F Jenkins, 26 April
2024

‘1. Public participation
‘The correspondence indicates that the public participation process was flawed and that
iParhamcm should cngagc thh and bc awarg of thc consntunonal dcﬁc;enucs i thc Blil

fmnstitutgcnahty ot the Bill before it iakcs. its final dcc;smn 1o pass it

1.1 The test set out by the Constisutionat Court

The Consmuuonai Court hcid in Doc fms fm Lz/e Inie: mtmmnl ¥ ?peake; uf rhe Na{:(ma[

E(i) :th'c‘ duty ‘to provide meaningful opportunitics for public pért-icripatien inthe law-
imaking process; and -
(i)  the duty to take measures to cnsure that people have the ability 10 1ake advantage of
‘the opportunitics provided..
Parliament has the dlscrcmn to dcmdc on appropriatc measures in cach case, provided these
‘must be reasonable,

') Partiament has a discretion and courts will not be qmck to second guess ‘what
Parliament decmed necessary in the circumstances, pxovldcd that the mcasures must
‘be reasonable. The Court will not prcscnbc measures.

(ii}  Standing mimmedcisfiramcwork w;ll p_rqw_c‘l;:_';_ gpgd;ng mcaqurc to what is
required.

{i1}y  The natre and impact of the legislation under consideration,

2 ‘  &



(ivi Time concerns (urgcncv), t:c:cncy and cost ‘may bc conmdcrcd bm saving o’f

mvolvcmcnt.

1.3 Failures
(i) In the Doctors for i;fe matter, there were, ncxihcr public. hcanngs held at provincial
legislatures, nor at the icvclof thc NCOP RN

(i) In Land Access Movement c}f ﬁ‘(mth ffijf ica ami ()Ike; 5 {I AMOSAJ v Chair pex son of
the National Council of Provinces and Orhw-.s.aconccrmng the Restitution of Lands
‘Rights Amendment Act.— inadequate notice periods for the  public hearings,
‘inadcquate translations of zhc lel «lack of attendance of NCOP Members in the

hcarlngs ::::‘ ) e

(111} Thé ”case of .‘E’(mr‘k fiﬁ ican. Vefe; inary Assm :mron v Speal:w t’)] the. Nanomz!

ifrom the Assembfy to cxpand the scope of the Bill as rcquxrcd by thc rules and a
call-for comments on this amendment, ©

(iv) ;la Mogm’e and Others v ;S;zem’(el r)f the National Assembly and Others (i Mogede) the
Court considered the Public Participation Framework and the: Practical Guide: for
Mcmbcrs (}t Parhamcm and Provmcta% ch,aslamrcs and ma&c imdmgx duu to thr:

fthc scopc of thc Bill durmg the hcarmgs mabxhty 10 pamcxpaw in thc hcarmgs
;msufﬁc:cm copms of the Bill duung hearings and insufficicnt translation of the Bill
for certain communitics.

‘1.4 Response to correspondence relating to public participation

Parliament has a discretion to deicrminge the manner in which to: fulfil the obiz;,anon to facilitatc
fpubhc involvenient; the cardinal issuc is whether Parliament’s process was. rcasonabic There
arc at least two aspccts of the duty to facilitate public involvement. The first is the duty. to
provide meaningful opportunitics for public: participation in the: law-making process. The
sccond is the duty to take measures to ensure that people have the ability to take advantage of

the opportunitics provided.

In this instance the only issue with- the opportunity to make. submissions on the Public
Procurement Bill periains 1o the period allowed to make the submissions. Be that as it may.:
many submissions were received as indicated in the correspondence. Given that the Public
Procurement Bill was introduced in the: Natxona!.Asscmbiy on 30 lun,s‘2023.. Prior 1o that,

National Treasury bricfed the Standing Committee on Finance on 23 May 2023, and formally

23




~Janguagesin prtm mcdm and thc wcbsnc of Pax ilamcnt srartmg 18 August 7023 witha dcadlmc
~of 11 September. 2{)23 Fxtmswn was gramcd 16 those that requested it The SCoF held pubhc

:hcarmgs onthe Billen 12 and 13 Scptcmbcr 2023, The Bill'was adoptcd by the NA and referred
ito the NCOP on 6 December 2023 ‘The: allcgatmn that Vazmna-i-'-rrcasury Lou}d 0niy rcspond

.....

’Asscmbiy and the Counc;i shows thdt publsc Lommems ru;ultcd i mdny changes to the Bill,
~and this process is ongoing.

It is not corrcct to aver: tlﬂt those who %ook part in pubhc pamc;pmon were not cap'xb!c of

Mcmbcxs to the Standmg, and Select. (,ommmccs Thc interaction’ bctwccn Nat:ona! Trcasury
and stakcholders plays out in public with the purpose that the Committee is placed in a position
to give effect to its mandate 1o report back to the relevant House. The Sclect Committee is still

considering the Bill. The Committee will begin with a. claaw-by—clausc. consideration of the
Bill on 30 Apnl and ‘;takchaidcm wxil bc able to- z}sccriam whclhcr thur comments were

;bcmg mﬂuenccd by ihc pubhc hcarmgs

2.  Content of the amendments:

2.1 Amendments by the Stan‘ding and Sch,ét cammmcem Ché;ité:i 4 that are qucstioncd in

............

the Cemmmcc cffects are ursconsmuuonai i hc process foiiowcd is in my view compham
with-the constitutional requiremenits for public involvement,

2




4.

30

mﬂucncc Parhamcnt and Parhamcnt must takc accoum af thc pubhc 5 views. Evcn 1f the
lawmaker does not change its mind, it must approach the public involvement process with
a. wjliingncss to do: : sﬁ 3 HGWevef : thi'c;' : d(&c# : nm' 3mc':an 'that- thc- : lcgisiatutc: -mUSt

fmmcwork being cs(abl:shed by the Pubhc Procuremcm Bill. Whalst it is. und.erstood that
the regulations will provide a clearer picture of the entire r@guia;tﬂryfr_amcwork pertaining
to public procurement as envisaged in the Bill, the submission by the stakeholders that it
is tmpossible to properly interrogate the effect and constitutionality of the Bill without
saght of how the provisions will p]ay out in pract:cc is fallacious, The absence of the
regulations at this point in the process does not affect the consntuuonahty of the Bill.
Regulations must be consistent with the cnabling legislation. As was the case in the matter
‘Of Minis':er:r)fi‘" immce: v 4fi*ibzf§ihev§ NPC - éan:cctning'thé conqtitutionaiily of thc 2017‘

Memorandum to the Bill s m BT

The comment about the issue cf financial implications of the Bill does not impugn the
consmunomhty of the Bill. The Memorandum to the Bill is not: pan of the Bill, as
reguiations will form part of the Act after the pmnmigauon of the Act. The issuc of the
financial implications has been discusscd .in an open hearing and 1t is not intended to
mislead the public or Parliament. - The Committee has already expressed its concerns
about the financial implications of the Bill and will make this ¢lear in its report to
Parliament.

25.
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2024 on the Preservation and Development of Agricultural Land Bill [B8B - 2021} 576. The Bill was referred to
the committee on § December 2023 as a section 76 bill. The Committee called for written comments on the Bill

én 14 March 52§,Ewh;ilc; pubiic}hearingé were held b} pﬁrovihciial' iegisl'atu:rés; Atthe ehd»of‘;tﬁheﬁpﬁbii‘c engagement

Report to be considered

N
NI



4. Report:uf theSe!&ct-CGmi?ti’ttée on Land Reform, Environment, Mineral Res'o.ufcésﬁand

Energy briefed the committee on 09 Apnl 2024. On the 215 of March 2024 the Committee. placed an.
advertisement on the Parliamentary Websxte as well as on all electronic media platforms, calling for pubhc‘

comments. Only two submissions were received by the Committee.

whether the Regulator may enfoxcc a system of admmxstratwe fines via directwcs and cnmmaixsmg certain

aspects of non-compliance with requirements addressed in regulatory documents.

The department responded, stating that references made to the IAEA glossary is not accurate. The glossary is
provided to member states but is subject to national law and how legislation changes national circumstances.
Diffe&’ériééﬁ ‘bétw'eéh gloSsary terms: and 3egislative terms is a result of this. Gl(}ssafy terms. are :alignéd with

Adviser how many Acts signed iinto law by the President were later challenged in court and found to be




33

unconstitutional. The State Law Adviser clarified that none of the Bills vetted by herself had ever-been found to

‘be unconstitutional.

‘The Select Committee on Land Reform, Environment, Mineral Resources and Energy, having deliberated on

-amendments.

‘Report to be considered.
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The Select Committee on - Education and Technology, Sports, Ans, and Culure (ihe;

:Commzitec),' havmg' received submissions on the South African Institute of Dmg—F:rce. Spcm;

written submissions; rcports as follows:

Introduction

The draft Bill proposes to.amend the South African Institute for Drug -Free Sport Act, 1997, s0.

:Orgamsatmn in zhc chubhc fo prowdc for Rcsults Management o .pr.ov_ldc _!hat

and :cqul_tabir;-, t_ha_tp_umtwc_ measures . may ,only be imposcd _by_ the I)cpa,rtmcnt aﬁcr-a' F ndmg'
of non-compliance; and to provide for maticrs connected therewith,

of Spon Recreation, Arts and Culture calhng for amendments 1o the wordmg made in certain

arcas in the Bill. However, in rcspo’r;sc‘ to the wrutcnisubmlssmn:by the Western: Ca-peé



On Wednesday the 8% of May, the Sclect Committes on Education and Technology, Sports,

reports that it has agreed to adopt the proposed Bill without amendments.

4. Consideration of the Committee’s Report




transition investments. In 2023, the
MIT Technology Reviev

Future Index, which ranks countries
and territories on their progress and

carbon future, ranked South Africa:
25th of 76 countries. South Africa is

Growth Institute’s Global Green
Growth Index.

South Africa has a robust anti-
corruption framework, but laws are

perceived as a barrier to investment,
particularly in public procurement..

state's decision-making processes by
private interests, is synonymous with

the administration of former

inquiry to investigate corruption,



fraud, and maladministration,
including in the Public Investment.
Corporation, South African Revenue:

swce& and the:NP}&L which -have:

.............

:carruptm u_r;tder the- reign of former
President Jacob Zuma.

:The Departmeni‘ of Public Service and

Crime Investigations focuses on -
organized crime, economic crimes,
and corruption. The Office of the -
Public Protector, a constitutionally
~ mandated body, investigates

B g‘ovemm‘em abuseﬁahdif o

(such as exmr,troﬁ, 35‘,3 money
laundering), making it easier for
courts to enforce the:legislation.
Appiying;to both domestic and foreigﬂ

cou ntry, the P‘CCA covers receiving or



offering bribes, influencing witnesses,
and tampering with evidence in

ongoing investigations, obstruction of
justice, contracts, procuring and -
withdrawal of tenders, and confict of
interests, among other areas.
Inconsistently implemented, the PCCA
lacks whistieblower protections. The
Promotion of Access to Information
Act and the Public Finance -
Management Act call for increased
review of government expenditures.
President Ramaphosa in his reply to.
the debate on his State of the Nation
Address on February 20, 2018, -
announced Cabinet members would
be subject to lifestyle audits despite -
several subsequent repetitions of this.
pledge, no lfestyle audits have been
shared with the public or Parliament.

The South Africa government’s latest
initiative is the opening of an Offce on

corruption specifically in ports of entry
via fraudulent documents and other

means.

UN ANTICORRUPTION
CONVENTION, OECD
CONVENTION ON COMBATTING
BRIBERY



South Africa is a signatory to the
Anticorruption Convention and the
OECD Convention on Combatting
Bribery. South Africa is also a party to

which seeks to facilitate and regulate
cooperation in matters of corruption
amongst Member States and foster
development and harmonization of
policies and domestic legislation

https://www.sadcint/document/protocol-

against-corruption:2001

RESOURCES TO REPORT
CORRUPTION

To report corruption in South Africa:
Advocate Kholeka Gealeka

Acting Public Protector

Office of the Public Protector, South
Africa

175 Lunnon Street, Hillcrest Office
Park, Pretoria 0083
Anti-Corruption Hotline: +27 80 011
2040 or +27.12.366 7000 |
http://www.pprotectorg  or

Or for a non-government agency.
KaramSingh
Executive Director




IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

In the matter between

THE CITY OF CAPE TOWN

AMABHUNGANE CENTRE FOR INVESTIGATIVE
JOURNALISM NPC

SOLIDARITY

and

THE SPEAKER OF THE NATIONAL ASSEMBLY

THE CHAIRPERSON OF THE
NATIONAL COUNCIL OF PROVINCES

THE MINISTER OF FINANCE

THE PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA

THE SPEAKER OF THE EASTERN
CAPE PROVINCIAL LEGISLATURE

THE SPEAKER OF THE FREE STATE
PROVINCIAL LEGISLATURE

THE SPEAKER OF THE GAUTENG

Case No: CCT 144/2025

First Applicant

Second Applicant

Third Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent



PROVINCIAL LEGISLATURE

THE SPEAKER OF THE KWAZULU-
NATAL PROVINCIAL LEGISLATURE

THE SPEAKER OF THE LIMPOPO
PROVINCIAL LEGISLATURE

THE SPEAKER OF THE MPUMALANGA
PROVINCIAL LEGISLATURE

THE SPEAKER OF THE NORTHERN
CAPE PROVINCIAL LEGISLATURE

THE SPEAKER OF THE NORTH WEST
PROVINCIAL LEGISLATURE

THE SPEAKER OF THE WESTERN CAPE
PROVINCIAL LEGISLATURE

Seventh Respondent

Eighth Respondent

Ninth Respondent

Tenth Respondent

Eleventh Respondent

Twelfth Respondent

Thirteenth Respondent

CONFIRMATORY AFFIDAVIT

|, the undersigned

COLLEEN BAILEY

hereby state under cath:

/



1 | am an adult female. | am an Assistant State Attorney at the Office of the State
Attorney, Cape Town. | am the attorney of record for the respondents in these

proceedings.

2  The facts in this affidavit fall within my personal knowledge and are true and

correct, to the best of my belief.

3 | have read the first respondent’s answering affidavit and the facts to which it
relates, insofar as | am concerned, similarly fall within my own personal

knowledge. | confirm the contents thereof insofar as they relate)o_nse.

DI:/PONENT
SIGNED AND SWORN TO BEFORE ME AT ON THIS DAY
OF 2026, THE DEPONENT HAVING ACKNOWLEDGED IN MY PRESENCE

THAT SHE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, THE
PROVISIONS OF GOVERNMENT GAZETTE R1478 OF 11 JULY 1980 AS AMENDED BY
GOVERNMENT GAZETTE R774 OF 20 APRIL 1982, CONCERNING THE TAKING OF THE
OATH, HAVING BEEN COMPLIED WITH.

U J( N

COMMISSIONER OF OATHS

CAPACITY: WERNER GERHARDUS AUCAMP
Practicing Attorney
FULL NAMES: 7 Krom Straat

Vredelust, Bellville

061 740 3656
PHYSICAL ADDRESS:



