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A INTRODUCTION   

1. The respondent, Compensation Solutions (Pty) Ltd, opposes the 

application for leave to appeal launched by the four applicants 
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herein against the whole of the judgment and order of the 

Supreme Court of Appeal (“SCA”) delivered on 13 April 2016.1 

The application is brought by Mr SSH Mkhonto, who describes 

himself as the first applicant in the application.2 The second 

applicant, at all material times, was the same Mr Mkhonto. The 

third and fourth applicants are alleged to support the application 

for leave, but there is no confirmation from them to this effect, 

neither do they really feature in the debate on the merits. It is 

common cause that Mr Mkhonto was the Compensation 

Commissioner when the settlement agreement referred to infra 

was signed by him, and when the contempt proceedings were 

launched against him (although his term of office came to an end 

before the matter was finalised).  

2. In these heads, the respondent will address the merits of the 

application for leave to appeal as well as the three issues raised 

in paragraph 4 of the amended directions of this court dated 23 

November 2016.3  

                                                           
1
   Judgment, Vol 5, p459 et seq.  

2
  Application for leave, Vol 5, p438, para 1.  

3
  Vol 5, p528/9.  
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3. The issues will be dealt with seriatim.  

B MERITS OF THE APPLICATION FOR LEAVE TO APPEAL  

4. The respondent submits that there are no prospects for success 

in the application for leave to appeal.  The legal and factual bases 

for the findings of the SCA are unassailable, with the legal 

findings indeed conforming with the authorities from this court.  

That said, we will deal with some of the factual background and 

with the legal submissions.  

5. The fons et origo of this matter is sufficiently set out by the SCA 

in paragraphs [2] to [5] of the judgment.4 

6. Respondent submits that the status to be afforded to the order 

incorporating the settlement agreement (referred to in the papers 

as “the 75-day order”) is correctly set out by the SCA5 relying 

upon the judgment in this court in Eke v Parsons.6  

                                                           
4
  Judgment, Vol 5, p461/465.  

5
  Judgment [13] and [14], V5, pp469/470. 

6
  2016 (3) SA 37 (CC).  See also AB v JB 2016 (5) SA 211 (SCA).  
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“Once a settlement agreement has been made an order of 

Court, it is an order like any other. It will be interpreted like 

all court orders.” 

7. Thus, it remains to be considered whether or not the respondent 

had established beyond reasonable doubt that the failure to 

comply with the settlement order amounted to the civil contempt 

of court relying upon the principles enunciated in Fakie.7 

8. As stated by the SCA in casu, the following requirements were 

common cause during the hearing before that Court:  

8.1 The existence of the court order;  

8.2 The service or knowledge thereof;  

8.3 Non-compliance with the terms of the order.  

9. The aforegoing results in the presumption of mala fides and 

wilfulness, placing the evidentiary burden upon the first applicant 

                                                           
7
  Fakie NO v CCII Systems (Pty) Ltd 2006 (4) SA 326 (SCA) at [30].  
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to lead evidence sufficient to create reasonable doubt as to their 

existence.8 

10. Indeed, this is conceded by the first applicant in the application 

for leave to appeal.9 The attempt now to suggest that the 

approach by the SCA was too narrow and restrictive, ignores the 

common cause approach, as well as the applicable legal 

requirements.10 The requirements are trite, and we submit that 

once respondent had established the alleged contempt beyond 

reasonable doubt, such a finding by the SCA was inevitable. 

What happens thereafter falls peculiarly within the domain of the 

court’s discretion, having regard to the facts and circumstances of 

each matter. 

11. We support the factual findings by the SCA in its judgment in 

relation to the breaches.  It is, however, in our respectful 

submission, necessary to consider the merits of the application 

against the backdrop of the following facts which are common 

cause (or at the very least not seriously or genuinely in dispute):  

                                                           
8
  Pheko and Others v Ekurhuleni City 2015 (5) SA 600 (CC) 621 at [36].  

9
  Para 31, Vol 5, p449.  

10
   Applicants’ heads. Para 6 
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11.1 It arises out of the application launched by the 

respondent during June 2009 which gave rise to the 

written settlement agreement in July 2009;11 

11.2 The settlement agreement was made an order of court12 

and the terms of such are not in dispute.13  

11.3 The only dispute between the first applicant and the 

respondent in this regard pertained to whether or not the 

days referred to in the order were court days or calendar 

days.  It was the respondent’s version that by conduct 

the parties agreed that it was calendar days.  This is 

underscored by the fact that the first applicant in 

calculating the interest due by it to the respondent in 

terms of the amounts due, utilised calendar days and not 

court days in such calculation.  Such dispute is irrelevant 

to the issues herein.  

                                                           
11

  Founding Affidavit (“FA”), Vol 1, p42, para 13.5; Answering Affidavit (“AA”), Vol 3, p274, para 683.  

12
  Annexure “FA4”, Vol 2, p122.  

13
  Vol 1, p42, para 13.5; AA, Vol 3, p274, para 683.  
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12. At all material times hereto, the first applicant, Mr Mkhonto, had 

knowledge of the 2009 order in, inter alia, the following 

circumstances:  

12.1 He personally signed the settlement agreement in terms 

whereof he consented that such could be made an order 

of court. At the time (and indeed at all proceedings 

thereafter) he was represented by senior and junior 

counsel;  

12.2 The order formed part of the various actions and 

applications instituted by the respondent against the first 

applicant. Such applications included two previous 

applications to declare Mr Mkhonto to be in contempt of 

court of this order;  

12.3 The first applicant himself refers to the order in an 

affidavit deposed to by him in other litigation between the 

parties;14  

                                                           
14

  Vol 1, p46, para 14; R/W, para 684, Vol 3, p274.  
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12.4 The first applicant acknowledges the existence of the 

order.15 

13. The respondent established, on the papers, the various breaches 

of such order. The facts established the following:  

13.1 The first applicant did not pay accounts relating to 

accepted claims within the 75-day period (be it 

calculated on the basis of calendar days or court days)16. 

13.2  The admitted facts establish that immediately after the 

grant of the consent order, there was; 

13.2.1  non-payment in terms thereof; 

13.2.2 a failure to comply with paragraph 3 of the 

order; and 

13.2.3 a failure to comply with paragraph 4 of the 

order.  

                                                           
15

  Vol 1, p52, para 14.13; R/W, para 688, Vol 3, p276.  

16
  Vol 1, p49, para 14.6; R/W, Vol 3, p274, para 684.  
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13.2.4 To date, there has been no explanation for 

this.17 18 

13.3 As at 15 July 2013, an amount of R95,639,044.00 had 

been outstanding to the respondent for a period 

exceeding 75 days;19 

13.4 The respondent had demanded in writing, in terms of the 

court order, a meeting with the first applicant, to which 

first applicant failed to respond;20  

13.5 The respondent’s systems and data are correct;21 

13.6 The existence of the Advance Payment Agreement and 

the background to the conclusion thereof;22  

13.7 That respondent had submitted fifteen lists totalling 

around R449,894,530.00 in terms of such APA;23  

                                                           
17

  Vol 1, p46, para 14 

18
  Vol 1, p46/7, para 14.1 

19
  Vol 1, p108, para 22.4; R/W, Vol 3, p293, para 726.  

20
  Vol 1, p101, para 21.5.4; R/W, Vol 3, p289, para 717.  

21
  Vol 1, p120, para 24.   

22
  Vol 1, p61, para 16 (Agreement omitted from Record).  
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13.8 The first applicant had paid an amount of R150 million to 

the respondent in terms of the APA;  

13.9 An amount of R161,672,435.00 was paid in terms of the 

MSO as described;24  

13.10 Remittance advices were not given except in a few 

isolated instances;25  

13.11 Respondent had repaid an amount of R4,828,436.00 to 

the second respondent in terms of the APA.26 

14. Having regard to the above, the facts surrounding the granting of 

the order by the court in that matter (by agreement), the 

knowledge of the first applicant of the existence of and the 

operation of the order, the failure by the first applicant to comply 

with such order, and effectively all the facts, demonstrate that the 

first applicant acted in contempt of court.  

                                                                                                                                                                                 
23

  Vol 1, p104, para 22.3.1; Vol 3, p289, para 720 (there is a typographical error in the amount given by the 

first applicant).  

24
  Vol 1, p105, para 22.3.2.  

25
  Vol 1, p106, para 22.3.4.  

26
  Vol 1, p107, para 22.3.6.  
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15. As a consequence, the rebuttal onus rested upon the first 

applicant, as described, to provide evidence raising a reasonable 

doubt as to whether or not his non-compliance was wilful and/or 

mala fide.27  

16. The applicants contended during the hearing that the first 

applicant had not acted wilfully or mala fide in not complying with 

the July 2009 order. The applicants argued then, as they do now, 

that the evidence of Mr Masalesa, together with the facts placed 

before court by the respondent itself, demonstrated the absence 

of wilfulness and mala fides. The applicants, and more 

particularly Mr Mkhonto, accordingly accept the evidentiary onus 

that rested upon him. 

17. Despite the aforegoing, the first applicant placed no affidavit 

before the court of first instance explaining his failures and 

conduct and/or the failures of his staff under his control to comply 

with the court order.  

18. Even now, there is no acceptance by Mr Mkhonto that he was 

bound by the order of court and that he had intended complying 

                                                           
27

  Fakie op cit.  
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therewith. On the contrary, the applicants had suggested, albeit 

somewhat hesitantly, that he should not have consented to the 

order as it was in breach of COIDA and preferred the respondent 

to other claimants in terms thereof.28  

19. The same approach now permeates the heads of argument filed 

on his behalf. It is submitted by the applicants, that, despite the 

express terms of the order, which had been agreed upon by 

consent after advice from senior counsel, that such order “ could 

not be complied with nor adhered to for good reason”29 The same 

attitude appears on oath by the first applicant in his application to 

the above court.30  

20. Even in this affidavit, there is no explanation of his failures to 

comply with the order, attempting at best to rely on the affidavit of 

Mr Masalesa, which, as subsequent events proved, was totally 

wrong as indicated by the concessions in the joint report.  

                                                           
28

  Vol 1, p48, para 14.5 

29
  Heads, para 18, p13 

30
  Vol 5, p440/1, para 9 
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21. Whilst now being aware of such errors and the ineluctable 

awareness that there were no justifiable disputes of fact, there is 

still no acceptance of wrongdoing or any attempt to apologise. On 

the contrary, the applicants in the application and in the heads 

accuse the respondent of ulterior motives, wrongdoing, abuse 

and untoward conduct. The heads go as far as suggesting that it 

was not the conduct of the first applicant that caused the non-

performance, but that it was caused by the respondent’s failure to 

comply with the regulatory framework. 31 

22. There is no acceptance of mea culpa on the part of the first 

applicant. He blames his staff, his counsel who advised him, and 

now even the respondent. Hardly the conduct one would expect 

from a very senior civil servant who should in this constitutional 

democracy make every effort to comply with court orders that he 

had willingly consented to. 

23. We submit that the evidence, such as it is, clearly establishes a 

deliberate and obstinate refusal to acknowledge the scope and 

enforceability of the order. 

                                                           
31

 Heads, p8 para 11. 
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24. The first applicant contended himself to rely upon junior staff to 

place facts before the court regarding, in the main, disputes 

surrounding the amounts claimed by the respondent. As events 

unfolded, these disputes proved more illusionary than real.  

25. The applicants firstly contended that there were disputes of fact 

that could not be resolved by the court.  The court of first 

instance, per Hughes J, did not, however, consider this issue.  

That said, the approach to the disputes of fact is trite.  Corbett JA 

in Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) 

Ltd,32 set out the benchmark for the approach to factual disputes.  

That approach has been re-affirmed by the Supreme Court of 

Appeal33 and this court.34  It is submitted that the disputes raised 

by the applicants indeed were more illusory than real; all the 

relevant facts required to be established by the respondent in 

support of the relief sought were either common cause or not 

genuinely or bona fide disputed.   

                                                           
32

  1984 (3) SA 623 (AD) at 634E-635C.  

33
  SCA Judgment [19], vol 5, p473 

34
  President of the Republic of South Africa and Others v M&G Media Ltd 2012 (2) SA 50 (CC).  
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26. The first applicant’s breaches of the court order on the papers are 

common cause.  The respondent set out chapter and verse of the 

first applicant’s immediate breach of the court order in its 

founding papers.35  Within the first two months after the order, the 

first applicant had breached the order.  The first applicant gave 

no explanation for such breach and such silence is still deafening.  

The only response to the contempt application and allegations 

therein contained was a bare denial by a third party that the first 

applicant was in breach of the court order, followed on with a 

statement that the remainder of the allegations contained in such 

paragraph was noted.36  

27. The production of the joint report dated 17 September 201437 

further demonstrably established that the first applicant had 

breached the July 2009 order.  The parties thereto agreed in 

terms of such report that:  

i.   The first applicant was indebted to the appellant as at 

that date, in the amount of R93,903,293.08; and  

                                                           
35

  Vol 1, p46, para 14, pp46-49.  

36
  Vol 3, p289, para 717.  

37
 Vol 4, p428-432 
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ii.   Such amount was due and payable.  

28. Despite the agreement on the joint report, payment in terms 

thereof only was made after the commencement of argument in 

the contempt proceedings before Hughes J. The first applicant’s 

concessions on these issues were destructive of the version put 

up on behalf of the applicants that:  

i. The first applicant was not indebted to the respondent in 

any amount whatsoever; and  

ii. There were disputes of fact pertaining to the claims by 

the respondent against the first applicant.  

29. The first applicant’s admission of liability underscored his 

contempt of the court order.  

30. The recidivism and disdain by the first applicant for the Court, its 

orders and its procedures are further demonstrated by the history 

of the litigation.  The first applicant, despite being a senior civil 

servant entrusted with public money and social welfare, had 

shown a persistent, scandalous approach to the procedures and 
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court orders and is deserving of the strictest possible censure.  

The history demonstrates the approach to this litigation.  

30.1 The application was formerly launched on 17 July 2013 and 

enrolled for hearing as a matter of urgency on 20 August 

2013.  The applicants gave notice of their intention to 

oppose on 29 July 2013 but did not file any answering 

affidavit in response thereto.   

30.2 That led to the order by Kruger AJ on 20 August 2013 

wherein:  

30.2.1 the applicants were directed to file an answering 

affidavit by 16h00 on 26 August 2013;  

30.2.2 the respondent was directed to file its replying 

affidavit by 16h00 on 30 August 2013; and  

30.2.3 the application was postponed to 3 September 

2013.38 

                                                           
38

  Court order, Vol 2, Record, p151.  
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30.3 When the matter came before the Court on 3 September 

2013, the applicants had, once again, failed to file an 

answering affidavit despite the court order to do so as set 

out above.  

30.4 On 5 September 2013, Kgomo J granted an order in terms 

whereof the first applicant was ordered to pay the 

respondent an amount of R127 152 278.00.  That amount 

was payable by not later than Monday, 16 September 2013 

at 16h00.39  

30.5 By 17 September 2013, the applicants had still not filed any 

answering affidavits, and as a result of which the 

respondent enrolled the application for hearing on 

Wednesday, 12 February 2014.  When the matter came 

before the Court on 12 February 2014, once again no 

answering and opposing affidavit had been forthcoming 

prior to the date of the enrolment of the matter.  

30.6 One day after the service of the notice of enrolment, a 

substantive answering affidavit on behalf of the applicants 

                                                           
39

  Court order, Vol 2, p153.  
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was served and filed, incorporating a notice of counter-

application in relation to the APA.  Without the leave of the 

Court, the applicants also filed a supplementary answering 

affidavit on the same day.  Importantly, no affidavit by the 

first applicant was served and filed.  

30.7 The matter became before Jansen J on 18 February 2014 

during the course whereof an order was made by 

agreement by Jansen J.40 The terms of that order are 

important and are repeated herein for ease of reference:  

“... it is ordered:  

1 The Applicant (Compsol) and the First Respondent (Mr 

Mokhonto) shall nominate at least two representatives each 

who shall meet as from Monday, 24th February 2014 during 

office hours for the purpose of effecting an accounting 

reconciliation of all the MSO lists submitted by the applicant 

to the first respondent up to list MSO91 or batch 122; 

2 The parties are directed to use their best endeavours in a 

spirit of cooperation to reach agreement on such 

accounting exercise, and to resolve any disputed line items 

if possible;  

                                                           
40

  Court order, Vol 4, pp396/398.  
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3 The parties shall prepare a joint report in relation to the line 

items upon which agreement has been reached, and such 

line items upon which no agreement can be reached. This 

process shall be completed by 16h00 on 24 March 2014. 

The parties shall file this report by no later than than (sic) 

16h00 on 31 March 2014;  

4 At the conclusion of each MSO list referred to in paragraph 

1 above, a list of line items upon which agreement has 

been reached shall be processed by the first respondent for 

immediate payment in the full and precise amount of that 

list to the applicable capital nominated SP bank account;  

5 In such instance where a given account that is paid in 

accordance with the aforegoing, is also included in the five 

advance payment agreement lists applicable to the 

advance payments made, the Applicant shall pay accounts 

by no later than the 10th business day of the calendar 

month following the payment of the medical account to the 

First Respondent;  

6 Thereafter the parties shall meet for the same purpose and 

in the same manner on a bi-weekly basis.  

7 The matter is postponed sine die.” 

30.8 No joint report was finalised by the parties within the time 

period stipulated in paragraph 3 of such order.  As a result, 
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the respondent unilaterally filed an interim report, confirmed 

on affidavit, setting out the events.41  

30.9 On 13 August 2014, the Deputy Judge President of the 

court issued written directives, including an opportunity to 

the applicants to file supplementary affidavits, and 

directions regarding heads of argument.42 The applicants 

did not avail themselves of this opportunity. By then it had 

become clear that the denial that any amount was due and 

payable, had been false. There is no attempt by Mr 

Mkhonto, who had been given a further opportunity, to 

explain himself, or more accurately to place evidence 

before the court to impugn the presumption of mala fides 

and wilfulness.  

30.10 On 17 September 2014, a joint report on behalf of the 

parties was filed in terms whereof the parties agreed that 

the amount then still unpaid and due and payable by the 

first applicant to the respondent was R93,903,293.08.43 

                                                           
41

  Vol 4, pp399/401.  

42
  Vol 5, pp518/520.  

43
  Vol 4, pp428/431.  
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Payment of this amount was only made when the matter 

was heard by Hughes J. on 11 November 2014, despite the 

fact that the joint report was signed on 17 September 

2014.44 Payment was made before Hughes J gave her 

judgement. 45 

30.11 Again, in this matter, the applicant fails to bring his 

application for leave to appeal within the prescribed time 

periods, and then proffers flimsy, unconvincing grounds for 

his laxity46     

31. In the circumstances, the respondent supports the findings of the 

SCA on the merits of the application for leave to appeal.   

32. The first applicant attempts to avoid the findings against him by 

suggesting that the respondent had (and still has) an ulterior 

motive in pursuing the relief sought. 

33. That argument must fail in the light of the following; 

                                                           
44

 Joint report vol 4, p428/9; Judgement Hughes j, vol 5, p476/489 

45
 Affidavit first applicant, vol 5, p439, para 6 

46
 Vol 5 p443 par 14 R/W Vol 5 p507 par 14 
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33.1 Payment of the amount agreed due in terms of the joint 

report was only made after argument had commenced, 

albeit before judgement.  

33.2 At all times and even in the SCA, it was the applicants’ 

attitude that the order was not binding and that no 

contempt proceedings were enforceable. That was 

underscored by the findings of Hughes J. 

33.3 The only way in which the respondent could protect the 

order which it had obtained, was to proceed with both 

the application and, after the judgement of Hughes J, in 

the appeal. It must be remembered that the agreement 

regulated the relationship between the Commissioner 

and Compsol, at the time that Mr Mkhonto was the 

Commissioner, and still does. It has not been cancelled 

and the court order has not been rescinded or set aside. 

Thus it is an ongoing relationship, regulated by the order, 

and there is but no other remedy for the respondent to 

ensure its enforceability. The current Commissioner, by 

his support herein as second applicant, clearly aligns 



Page 24 

 
 

himself with the attitude of the first applicant. 

Respondent is accordingly compelled in this application 

to persist with its attitude; 

33.4 The respondent is armed with an order ad factum 

praestandum and cannot issue a warrant of execution on 

the strength thereof. It needs to ensure that those who 

are bound by such order, comply therewith. In so doing, 

respondent will achieve its goal, namely proper and 

timeous payment of all amounts lawfully due to it. That 

was the motive for the consent order and its enforcement 

has the same goals. 

34. We shall now deal with the issues raised in paragraph 4 of the 

written directions dated 23 November 2016.  

C THE PROCEDURES IN INITIATING CONTEMPT 
PROCEEDINGS 

35. We submit that there is a distinct difference between the 

procedures adopted in the proceedings against Mr Lepheana and 

in the proceedings adopted against Mr Mkhonto. The 

proceedings against Mr Mkhonto were initiated by means of 
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motion proceedings in which he, in his capacity as the 

Compensation Commissioner, was cited as the first respondent.  

It was specifically pointed out that he, Mr Mkhonto, was the 

person who held the position of the Compensation Commissioner 

at the time of the initiation of the contempt proceedings.47  

36. The founding affidavit read with the notice of motion leaves no 

doubt as to the nature of the proceedings, or the factual 

averments in support thereof. This is in stark contrast to the 

situation in the matter involving Mr Lepheana. 

37. There is also no dispute that Mr Mkhonto was aware of the 

contempt proceedings, albeit that no affidavit signed by him ever 

found its way into the record considered by Hughes J and/or the 

SCA.  That this is so appears not only from the fact that he gave 

notice of his intention to oppose the application, but also from the 

unsigned affidavit that had been prepared, and from the content 

of his affidavit in support of the application for leave to appeal.48  

He thus anticipated participating in and in fact believed that he 

was participating in the defence of his conduct.  
                                                           
47

  Vol 1, p7, para 7.  

48
  Vol 5, p453, para 45.  
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38. The first applicant was not subject to the summary procedure 

normally adopted in criminal contempt matters to determine 

whether or not he was in breach of the court order.  His position 

was completely unlike that of the contemnor in S v Mamabolo 

(e TV and Others intervening).49 In Mamabolo, Kriegler J, 

speaking for the majority of the Court, held that the procedure 

there which incorporated the summonsing of a suspected 

scandalisor (he used the term in the judgment) to appear before 

the Court, was unconstitutional and deprived the suspected 

scandalisor of his rights in terms of section 35(3) of the 

Constitution.50  

39. It is submitted that where contempt proceedings are initiated by 

the Court mero moto and not at the instance of a party (such as 

the respondent in this matter), that the comments by Kriegler J 

that a summary procedure was inappropriate and that justice 

would have been better served if the matter be reported to the 

Director of Public Prosecutions, would find application merely 

where the Court intended to initiate such proceedings mero 

                                                           
49

  2001 (3) SA 409 (CC).    

50
  It was specifically found that the person so summoned by a judge was an accused person as 

contemplated by section 35(3) of the Constitution; Mamabolo op cit [53] at 435.  
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moto.51 Such comments, we submit, are not appropriate in 

ordinary civil contempt procedures.  

40. There is nothing in the authorities to prevent any party affected by 

and/or a beneficiary of a court order, such as the respondent, to 

initiate contempt proceedings on notice of motion supported by 

an affidavit setting out the grounds and facts upon which such a 

party contends that there had been a breach of the court order. 

This was recognised by this Court in Pheko.52  In casu, the 

respondent was dealing with a contempt ex facie curia and, as 

held by this Court, contempt proceedings could be initiated by the 

parties, public prosecutions or the Court itself.  Pheko in explicit 

terms approved the principle that a disgruntled litigant could 

compel another litigant to comply with a previous order granted in 

its favour.53 

41. In ordinary motion proceedings, the onus to prove the alleged 

contempt of court beyond reasonable doubt rests upon the party 

seeking to enforce the court order (in casu, the respondent), and 

                                                           
51

  Such as insisting that Mr Lepheana appear before the Court to explain his conduct.  

52
  Pheko & Others v Ekurhuleni City 2015 (5) SA 600 (CC) at [29], p617.  

53
  Pheko op cit [30] p618.  
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thus the alleged contemnor must be served with the application 

setting out the factual basis for the complaint, and afford the 

alleged contemnor all the protection given to any litigant in civil 

proceedings.  

42. In casu, the first applicant participated in the motion proceedings 

throughout, was represented by the State Attorney, senior and 

various junior counsel and thus cannot now be heard to challenge 

the procedure adopted in this matter.54 

D THE RIGHTS OF MR LEPHEANA AND/OR MR MKHONTO AS 
ALLEGED CONTEMNORS 

43. We again respectfully submit that the positions of Mr Lepheana 

and Mr Mkhonto differed materially.  In the proceedings against 

Mr Mkhonto, he was not an “accused person” as envisaged by 

section 35 of the Constitution and it is unlike the position of either 

Mr Lepheana and/or Mamabolo.  This Court in Pheko approved 

the dicta in Fakie to this effect.55  

                                                           
54

  Fakie op cit [13] at 335.  

55
  Pheko op cit [35] at 620.  
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44. In Fakie,56 with reference to the Eastern Cape decisions of 

Uncedo Taxi Service Association v Ntwa57 and Victoria Park 

Ratepayers Association v Greyvenouw CC,58 it was held that 

in an application for civil contempt, it was not necessary or 

inevitable to regard such a person as an accused person for the 

purposes of section 35 of the Bill of Rights.  The SCA held that 

section 12 of the Bill of Rights granted those who were not 

accused of any offence the right to freedom and security of the 

person, which included the right not only not to be detained 

without a trial, but also not to be deprived of freedom arbitrarily or 

without just cause.  The SCA held that such provisions afforded 

both substantive and procedural protections, and that an 

application for committal for contempt had to avoid infringing it.  

45. In Pheko this Court was referred to the aforegoing passage in 

Fakie, with seeming approval.59 

                                                           
56

  at [24] at 339.  

57
  1999 (2) SA 495 (E).  

58
  [2004] 3 All SA 623 (SE).  

59
  Cf. footnote 45.  
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46. In the circumstances of this matter, it is submitted that the rights 

of the first applicant were as set out in Fakie above and that he 

had been sufficiently protected in terms thereof.  

E WAS THE SCA CORRECT THAT NON-COMPLIANCE WITH 
THE SETTLEMENT AGREEMENT CONSTITUTED CONTEMPT  

47. We have dealt with this issue supra in section B of the heads.  

F CONCLUSION 

48.  We respectfully submit that there are no prospects of success in 

the appeal and that the application for leave should be dismissed 

with costs. 

49. Even to extent that the applicants succeed in persuading the 

court that the order of the SCA should be altered, then the 

respondent respectfully submits that the conduct of Mr Mkhonto 

was such that he should be deprived of costs and be ordered to 

pay the applicants costs. 
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