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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(BRAAMFONTEIN, JOHANNESBURG) 

 

CASE NO CCT 217/15 

In the matter between: 

 

MATJHABENG LOCAL MUNICIPALITY                                                            Applicant  

 

and 

 

ESKOM HOLDINGS LIMITED                                                                First Respondent 

 

MEMBER OF THE EXECUTIVE COUNCIL, 

LOCAL GOVERNMENT, FREE STATE PROVINCE                        Second Respondent 

 

NATIONAL ENERGY REGULATOR OF SOUTH AFRICA                  Third Respondent  

 

NATIONAL MINISTER OF MINERALS AND ENERGY                     Fourth Respondent 

 

THE MINISTER OF PROVINCIAL AND LOCAL 

GOVERNMENT, REPUBLIC OF SOUTH AFRICA                                Fifth Respondent  

   

 

 

 FIRST RESPONDENT’S SUBMISSIONS  
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INTRODUCTION 

 

1 In a directive dated 03 December 2015, the above Honourable Court posed a 

question, namely, whether municipal managers who fail to give effect to court 

order/s can be found guilty of contempt in the absence of their joinder to the 

proceedings? 

 

2 Our answer to that question is an unequivocal no! The law is clear that no court 

can make a finding adverse to any person’s interests, without him/her/it being 

first made a party to the proceedings before it. 

 

3 We therefore make common and align ourselves with the submissions of the 

State Attorney that any order for contempt against an official not a party to the 

proceedings would be invalid and unenforceable.  

 

4 We however part ways with them where they submit that there must be personal 

service on that official before he is committed for contempt. 

 

5 The Honourable Court’s question is clearly derived from an allegation made by 

the Applicant in this matter that: 

 

“…48 The Court ..fundamentally misdirected itself by granting an order against 

me personally when I have never joined to the proceedings and in circumstances 
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where none of the respondents had ever sought to substantively make out a 

case personally against me” 

 

6 In these submissions we deal with the following issues: 

(a) Joinder how effected; 

(b)  The procedure adopted by the Court a quo to “join” the Applicant; 

(c) The relevant case law; and 

(d) Concluding remarks.   

 

A. Joinder  

 

 

7 The case of Amalgamated Engineering Union v Minister of Labour 1949 (3) 637 

(A) laid down that: 

  

7.1 The courts are precluded from making an order against a party with a 

direct and substantial interest in such order or where the order to be 

made cannot be implemented or enforced without prejudicing such 

party, unless such party has been joined to the proceedings; 

 

7.2 The test for deciding whether a party had a direct and substantial 

interest as entailing, in the first instance, a consideration whether the 

third party would have locus standi to claim the relief concerning the 

same subject matter and in the second instance, whether a situation 
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could arise in which, because the third party had not been joined, any 

order made by the court would not be res judicata against the third 

party, entitling him to approach the court again concerning the same 

subject matter.  

 

8 It is also trite, that other than a joinder envisaged by the Rules, a person can be 

made a party to proceedings before a court through an order that judicial notice 

of the proceedings be served on the person and will then be prepared to proceed 

in the absence of the person if, in response to the notice, there is clear evidence 

of a waiver by the party of the right to join in the proceedings.1 

 

9 The learned authors further state that:  

 

“The court may make use of a rule nisi to give a third party notice of the proceedings. A rule nisi 

is a judicial invitation to join issue and the failure to appear after proper notice of it is regarded as 

a waiver of the right to be joined and a submission to the order of the court. Where the identity of 

the third party is known, the rule nisi should be served upon him. Where the identity of possibly 

interested persons is not known, or where there are large numbers of such persons, the rule nisi 

should be published or brought to the attention to such persons by other suitable means. The 

court has also been prepared to proceed with the matter where the third party files with the court 

a consent agreeing to be bound by the court’s judgment”2 

 

 

                                        
1
  Hebstein and Van Winsen v Civil Practice of the High Courts of SA Vol. 2 5

th
 Edition at p 216 and 

59. 
2
  Ibid.  
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10 The above procedure was given imprimature by the Highest Court in South 

Africa, in the matter of Pheko and Others v Ekurhureni Metropolitan 

Municipality3, when it issued a directive “…calling upon the Municipality’s 

attorneys to show cause why they should not be held in contempt of this Court 

for failing to make the Municipality aware of the directions and orders,…4  

 

11 This Honourable Court went on to state that: 

 

“when a court order is disobeyed, not only the person named or party to the suit 

but all those who, with knowledge of the order, aid and abet the disobedience or 

wilfully are party to the disobedience are liable.5  

 

12 It further held that it would suffice if the order was brought to the notice of the 

alleged contemnor (as against personal service).6   

 

13 Similar findings were made by the Supreme Court of Appeal in the case of City 

of Johannesburg Metropolitan Municipality v Hlope.7 

 

14 The SCA, following upon the institution of enforcement proceedings against the 

executive major and municipal manager, and where neither had been cited in the 

proceedings of the court a quo, pronounced on the grounds for holding both 

                                        
3
  2015 (5) SA 680 (CC). 

4
  At p 608, para 14. 

5
  Ibid, para 47. 

6
  Ibid, para 32. 

7
  2015, (2) All SA 251 (SCA) 
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functionaries in contempt of court, having regard to their Constitutional and other 

statutory roles and responsibilities. 

 

 

15 It said: 

“It goes without saying that a public functionary who fails to fulfil an obligation 

that is imposed upon him or her by law is open to proceedings for a mandamus 

compelling him or her to do so. That remedy lies against the functionary upon 

whom the statute imposes the obligation, and not against the provincial 

government. If Jayiya has been construed as meaning that the remedy lies 

against the political head of the government department, as suggested by the 

Court below, then that construction is clearly not correct. The remarks that were 

made in Jayiya related to claims that lie against the State, for which the political 

head of the relevant department may, for convenience, be cited nominally in 

terms of section 2 of the State Liability Act 20 of 1957, though it is well 

established that the government might be cited instead.  Moreover, there ought 

to be no doubt that a public official who is ordered by a court to do or to refrain 

from doing a particular act, and fails to do so, is liable to be committed for 

contempt, in accordance with ordinary principles, and there is nothing in Jayiya 

that suggests the contrary”. (our emphasize)  
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16 Nugent JA went on to state that: 

 

“…[19] Section 55 of the Local Government: Municipal Systems Act 32 of 2000 

(the Systems Act) provides that the municipal manager is the head of 

administration and the accounting officer of a municipality. Subject to the policy 

directions of the municipal council, the municipal manager is responsible and 

accountable for the management of the municipality’s administration in 

accordance with the Systems Act and other legislation applicable to the 

municipality. The municipal manager is also responsible and accountable for the 

management of the provision of services to the local community in a sustainable 

and equitable manner. Moreover, as accounting officer he or she is responsible 

and accountable for all income, expenditure and assets of the municipality and 

for the discharge of all its liabilities. The municipal manager therefore heads the 

administration of a municipality and holds its purse. This necessarily means that 

the city manager has the power and the duty to ensure that the City complies 

with its obligations in terms of a court order”.  

 

17 This judgment was endorsed by the Supreme Court of Appeal, in a case of a 

similar nature, of Meadow Glen Home Owners Association & Others v City of 

Tshwane Metropolitan Municipality & Another.8 

 

 

                                        
8
  2015 (2) SA 413 (SCA) at para 24, p 424. 
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18 We submit that Mothusi Frank Lepheana, who is the deponent to the Applicant’s 

affidavit and is also its Municipal Manager, occupies the same position as the 

persons referred to in the SCAs’ judgments.  He held a similar position of 

responsibility to the Applicant, especially after becoming aware of the order of the 

Court a quo, just like the attorney in the Pheko 2 case.  

 

B. The procedure adopted by the Court a quo in joining the Lepheana 

 

19 Lepheana was appointed an acting Municipal Manager on 01 July 2014 after 

serving as Director of Corporate Services for the Applicant and was in charge of 

its legal affairs.  

 

20 On 31 July 2014 the order was granted by the Court, albeit, by consent between 

the parties.  

 

21 The order imposed positive obligations on the Applicant and Lepheana 

personally. We refer to paragraph 16 of the Applicant’s affidavit in support of 

application for Leave to Appeal but without admitting the characterization of the 

order as a “contract”. 

 

22 It is also patent that Lepheana had the power and the duty to ensure that the 

Applicant complied with its obligations in terms of the court order.9 In other words 

he carried the key of his committal in his pocket.  

 

                                        
9
  See the Glen Meadow case at para 13, supra. 
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23 The Applicant’s then attorney, Mr Thabo Malgas, brought the order to 

Lepheana’s attention through: 

 

23.1  one Mr Bertus Maritz;10  

 

23.2 A letter he sent him, attached to the Explanatory Affidavit as annexures 

 “TM 2” which also refers to various telephone conversation between 

 them regarding the terms of the order; and  

 

 

 

23.3 A meeting held with Lepheana on 11 August 2014 regarding the Court 

 order.11 

 

24 Lepheana was without doubt aware of the obligations imposed upon him by the 

Court in that: 

 

24.1 Meetings were held with Eskom officials as envisioned by the Court 

 order12 which were obviously sanctioned by Lepheana;  

 

24.2 The Applicant forwarded a payment plan to Malgas on 04 September 

 2014 which was also contemplated by the court order. Lepheana as the 

                                        
10

  Para 3.1.2 of his Explanatory Affidavit: annexure TM 1. 
11

  Para 3.1.5 of TM 1. 
12

  TM 1 para 3.1.7.  
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 Accounting Officer has never denied that he was aware and/or 

 sanctioned this payment plan.  

 

25 Lepheana was also made aware of the rule nisi.  He alleges that he consulted 

extensively with Senior Counsel at the Johannesburg Bar13.   Malgas says the 

consultation was held on 04 October 2014 and that Senior Counsel was to draft 

the explanatory affidavit required by the rule nisi14 

 

26 In Lepheana’s affidavit filed in support of an application for leave to appeal to the 

SCA, he alleged that:  

“I take applications for contempt of Court very seriously because I am 

aware of the consequences that arise from such applications if an order 

is granted. It affects one’s reputation, dignity, and one’s career. I on 

gaining knowledge that an application was set down for 06 November 

2014, instructed Moroka Attorneys, who were the attorneys of the 

municipality, to brief counsel that I knew very well and who I have 

known to be very good in motion proceedings and in particular in 

contempt applications. I instructed Moroka Attorneys per Mr Thabo 

Malga to brief Senior Counsel in Johannesburg, Advocate William 

Mokhari SC. A consultation was arranged between myself, Thabo 

Malgas, and senior counsel in Johannesburg in relation to this particular 

matter. An arch lever file containing the pleadings in the form of 

affidavits, notice of motion and previous Court orders was handed up to 

                                        
13

  Para 31. 
14

  Para 3.1.12, TM 1. 
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counsel in chambers during the consultation. I repeated my instruction 

to Mr Malgas that the reason why I want this particular matter to 

handled by senior counsel of my choice was that I regarded it as 

serious and I wanted the Court to get the full picture” (our emphasises) 

 

27. When it was apparent that Senior Counsel’s draft was going to be delayed, he 

called for the one drafted by Junior Counsel which he perused, made some 

changes, commissioned and sent to Malgas for filing.15 

 

28. On 06 November 2014 he presented himself before the Court, also as envisioned 

by the Rule nisi. 

 

29. It is therefore our submission that Lepheana was not only given proper notice of 

the pending proceedings against him, he cooperated with the Court, complied 

with the Rule nisi, albeit late, and also had the counsel not only of a Senior 

Advocate of his choice, but also of the Junior Counsel who was steeped in the 

issues concerning the matter and Malgas.   His conduct, throughout, is one of 

consent, not only to the procedure but also with the order. 

 

30. There is thus no merit in his allegations that he was not properly joined and/or 

was taken by surprise. 

 

 

 

                                        
15

 See para 3.1.18 and 3.1.19 read with annexure TM 6 thereto. 
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C. The relevant case law 

 

31. We have referred to a few cases that underpin our argument that the Rule Nisi 

issued by the Court a quo, on 18 September 2014, was a proper joinder. In this 

part of the submissions we highlight a few others where a rule nisi was regarded 

as an appropriate joinder. 

 

32. In the case of Insamco (Pty) Ltd v Dorby Light & General Engineering, the 

Brand JA held that16:  

 

 “[27] in the premises it is, in my view, self-evident that third parties who 

 will or may be prejudiced by the restoration order must be given the 

 opportunity to persuade the Court not to exercise its discretion in favour 

 of a restoration order. Alternatively, they may endeavour to persuade 

 the Court to make the order subject to such directions under section 73 

 (6) (b) as may serve to alleviate its prejudicial consequences. The 

 inevitable conclusion I draw from all this is that third parties who will or 

 may suffer prejudice as a result of the restoration order, have a direct 

 and substantial interest in the outcome of the application for such an 

 order. It follows that they should be joined as necessary parties to the 

 application (see eg Amalgamated Engineering Union v Minister of 

 Labour 1949 (3) SA 637 (A) at 659). 

                                        
16

  (4) SA 467 (SCA). 
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 [28] DLG’s argument against this conclusion was that in some instances 

 it would be wellnigh impossible to join every party to a contract with the 

 deregistered company and any other third party who may be 

 prejudicially affected by the restoration order as respondents in the 

 application. That, however is not a novel dilemma. It often arises in 

 cases where necessary parties may be numerous and sometimes even 

 unknown. For many years this problem has been resolved by the 

 mechanism of issuing a rule nisi, as an alternative to actual joinder of all 

 necessary parties. (our emphasize) The import of this mechanism is an 

 analogous situation was explained as follows by Ramsbottom J in Ex 

 parte Gold 1956 (2) SA 642 (T) at 649E-F. 

 

 ‘The Court will exercise its power only where all the parties who have 

 the right to object have consented… the practice is well established that 

 proof of consent is inferred from failure to object after the issue of a rule 

 nisi served in the manner and on the person ordered by the Court, in 

 the present case the rule was duly served, and the consent …was 

 inferred. There was therefore no reason why the rule should not be 

 confirmed”.17  

 

 

 

 

                                        
17

  See eg Ex parte Millsite Investment Co (Pty) Ltd 1965 (2) sA 582 (T) at 584H; see also Nagos 
Shipping Ltd v Owners Cargo Lately London on Board the MVNAGUS & Another 1996 (2) SA 261 
(D); and Springs City Council v Occupants of the Farm Kwa-Thema 210 2000 (I) SA 476 (LCC) E 

at para 14. 
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D. Concluding Remarks  

 

33. Lepheana and the Applicant’s submission that the Court order of 31 July 2014 

was a mere contract between the parties is mere sophistry. 

 

34. The order, especially as set out in paragraph 16.4 of the Applicant’s affidavit, 

imposed obligations on Lepheana towards the court.18  

 

35. These obligations are not dissimilar to those that this Honourable Court in the 

case of Pheko 2, imposed on the Municipality of Ekurhuleni.19 Failure to comply 

with those obligations by the Municipality led this Honourable Court to place the 

Executive Mayor and the Municipal Manager on notice for contempt of court by 

issuing a rule nisi.  

 

36. This is exactly the same procedure that the Court a quo followed when it issued 

the Rule nisi on 18 September 2014. That procedure, we submit was appropriate 

and stands constitutional muster.  

 

 

Signed at JOHANNESBURG on this THURSDAY 14 JANUARY 2016  

 

 

 

 

                                        
18

  See Tasima (Pty) Ltd v Department of Transport and Others 2013 (4) SA 134 (GNP) at para 71.  
19

  See paras 10, 11, 12, and 13 of the Judgment. 
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