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I, the undersigned 

JACYN FRANCES MITCHLEY 

do hereby make oath and state that: 

INTRODUCTION 

1. I am the First Respondent’s attorney of record practising as such at 

Phatshoane Henney Attorneys, 35 Markgraaff Street, Bloemfontein, 

Free State Province.  I have represented the First Respondent 

throughout these proceedings and I am duly authorized to continue to 

do so, to depose to this affidavit on its behalf and to take all other 

necessary steps to oppose this application for leave to appeal.  

2. The facts herein are true and correct and, unless otherwise stated or 

indicated by the context, fall within my personal knowledge.  

3. In this affidavit, I do not intend to deal with each and every paragraph 

in the founding affidavit in support of the Applicant’s application for 

leave to appeal, but to deal with the broad issues raised. Allegations 

which are not expressly admitted, or which are inconsistent with what is 

contained in this affidavit, should be taken to be denied. 

SYNOPSIS:  

4. This application concerns a proposed appeal against a judgment 

handed down on 06 November 2014 per Daffue J in the Free State 

High Court (“the Court a quo”) in terms of which, amongst others, the 
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deponent to the Applicant’s Founding Affidavit, Mothusi Frank 

Lepheana (“Lepheana”) was held to have been in contempt of Court in 

failing to comply with a preceding order of that Court of 31 July 2014.  

The latter order is fully set out in the judgment of the Court a quo which 

is attached to the application for leave appeal as annexure “A”. 

5. At the time of the court order of 31 July 2014, Lepheana was the Acting 

Municipal Manager for the Applicant and as such the Accounting 

Officer contemplated by the provisions of section 55 of the Local 

Government: Municipal Systems Act 32 of 2000. 

6. Prior to his appointment he was the Director of Corporate Services for 

the Applicant and as such responsible for all litigation matters that the 

Municipality was engaged in. 

7. The Court Order of 31 July 2014 has to be understood also against the 

background of a previous Court Order dated 28 March 2013, which is 

annexed to the application for leave to appeal as annexure “B”.  In 

terms of that order, the Municipality was ordered to make payment, of 

arrear amount for unpaid electricity usage, to the First Respondent.  In 

addition the parties were ordered to endeavour to try and resolve the  

disputes relating to the correctness of the amounts that the First 

Respondent sought to recover from the Municipality, which the latter 

disputed, on/or before 30 April 2013.  

8.  Of importance for purposes of this application the disputes revolved 

around the validity of the electricity supply agreement between the 
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parties as well as the applicable interest rate payable on arrear 

amounts.  These were spurious disputes raised by the Municipality with 

no purpose but to obstruct the First Respondent in attempting  to 

recover monies it was owed by the Municipality for electricity it supplied 

it.  I say this because there was no dispute that the Municipality 

received electricity from Eskom which it was supposed to pay for.  The 

First Respondent supplies electricity to Municipalities and to any of its 

customers after entering into an agreement to that effect.  This is 

impelled by National Energy Regulator of South Africa established in 

terms of the National Energy Regulator Act 40 of 2004, the Electricity 

Supply Regulator Act of 20061 and the fact that the Municipalities like 

Matjhabeng buy their electricity on credit from the First Respondent.  

The First Respondent charges prices, rates and tariffs that are 

approved by NERSA. 

9. Despite that, the First Respondent committed itself to try and find a 

solution to these so-called disputes on/or before 30 April 2013. 

10. The Applicant failed to cooperate in the negotiation process 

contemplated by that order.  The First Respondent was forced to seek 

a supervisory order from the High Court on 7 March 2014, in order to 

compel the Applicant to come to the negotiating table and attempt to 

resolve this spurious disputes that it had raised and also to make 

payment of arrears that had accrued at that time and ultimately file a 

report with the Court a quo as envisaged by that court order.   

                                                 
1  Section 15 thereof. 
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11.  In response to this Application, the Applicant only filed a notice in 

terms of Rule 6(5)(d)(iii) 2  challenging the First Respondent’s then 

deponent’s authority to sign the Founding Affidavit and the manner of 

the citation of the parties.  

 

12. When the matter came for hearing on 31 July 2014, the Applicant had 

filed no affidavit in answer to the merits of the application by the First 

Respondent. 

13. After a short argument, the Applicant abandoned the legal points that it 

raised.  The matter was adjourned so that the parties may settle the 

orders that the Court should grant in the matter. 

14. I may state that the Court Order of 31 July 2014 is in accordance with 

the prayers that the First Respondent sought in its Notice of Motion3.  

What emerged from those negotiations was an extension of the time 

line by which certain steps were to be taken so that the parties may 

enter into a “settlement agreement”. 

15. Of significance, having regard to the Applicant’s conduct regarding his 

dismal compliance with the Court Order of 28 March 2013 and with a 

view to mend that conduct, the orders numbers 3, 4 and 7 in the 31st 

July 2014 Court Order (and corresponding prayers in their Notice of 

Motion) were specifically decided upon in order to have the Applicant to 

                                                 
2  Application papers - Pages 290 – 302. 
3
  Its application papers pages 3-16. 
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report to the Court with respect to the aforementioned orders and the 

First Respondent to do so with respect to the third order.   

16.  For all intents and purposes the 31 July 2015 Court Order: 

14.1 was not opposed on the merits in any event and was merely 

 discussed to flesh in timelines within which actions had to be 

 taken; 

 

14.2 is expressed in terms whereby the court ordered the Applicant to 

 act in a particular manner described therein and to report to the 

 court; 

 
 

14.3 does not render any of the orders made against the Applicant in 

 the form of an “undertaking”, as was the case in the authority 

 relied  upon in paragraph 5 of the application for leave to appeal; 

 

14.4 does not show the Applicant to have made any reservations of 

 rights with regards the orders made against it; 

 

14.5 sought both parties to report to the court with a view to enable 

 the court to supervise the orders made and therefor ensure 

 compliance  with such order; it presents a proper case where 
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 the method of enforcement should be one where disobedience 

 is to be held  contemptuous of the court4. 

 
 

15 I am further advised that this court recognised the competency of the 

courts to grant supervisory orders against state functionaries in the 

guise of Municipal Managers, at the pain of the finding of contempt in 

the event of non-compliance.5 

16 It has to be mentioned that I was present in Court when all this 

happened and also part took in the negotiations that ultimately led to the 

Court Order of 31 July 2015. 

17 At all relevant times, the Applicant was represented by its attorneys, and 

Counsel.  During negotiations regarding the kind of order that the Court 

should issue, there were times when the parties on both sides took time 

to consult amongst themselves.  Accordingly I have no doubt that during 

such times, the lawyers representing the Municipality contacted 

Lepheana in order to obtain his input before agreement was reached 

which was subsequently made the Court Order of 31 July 2014. 

18 In any event, I have been advised that even if Lepheana was not 

consulted before the Court handed down the order of 31 July 2014, as 

the Municipal Manager, and taking into account the nature of the 

proceedings which, no doubt, he was aware of and its possible impact 

                                                 
4  Johannesburg Taxi Association v Bara-City Taxi Association 1989 (4) SA 808 at 

 809D –  810 B. 
5  Pheko and Others v Ekurhuleni Metropolitan Municipality CCT and another 19/11 – 7 

 May 2015 
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on the finances of its Municipality and his role as its Accounting Officer, 

he became aware or ought to have become aware of the outcome of the 

proceedings of that day.   

19 The Court Order of 31 July 2014 had the effect of a mandamus being 

granted against the Municipal Manager, Lepheana. It is in my view, 

plainly disingenuous for Lepheana to allege that the  obligations imposed 

by the Court on 31 July 2014 were not brought to his attention either by 

his legal representatives. 

20 When the Applicant failed to comply with the Court Order of 31 July 

2014, the First Respondent brought an application which was heard on 

18 September 2014.  Again the Applicant was legally represented.6 

21 This order was also granted by agreement between the parties as 

represented by their legal representatives.  It is very clear and 

informative of what was required of Lepheana.  In a nutshell it ordered 

him to appear before Court on 6 November 2014 and show cause why 

he should not be found in contempt of court for non-compliance with the 

order of 31 July 2014.   

22 On 15 October 2014, an affidavit was drafted and presented to 

Lepheana which he reviewed, corrected and commissioned.7   

23 At all relevant times, Lepheana was legally represented.  On 6 

November 2014, Counsel for the Applicant conceded in Court that 

                                                 
6  Application papers pages 530-531 para10 
7
  Application papers pages 530-531 para10 
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Lepheana, who was present in Court, bore the evidentiary burden of 

discharging the presumption of wilful non-compliance with the 31st July 

2014 Court Order.  He then presented Lepheana to be questioned by 

the Court and also cross-examined by the First Respondent’s legal 

representatives. 

24 Lepheana, is an admitted to Advocate, who obviously knew his rights , 

took to the stand without any objection especially that he was caught by 

surprise. 

25 After considering the information before it and the evidence presented 

by Lepheana, the Court a quo proceded to grant the impugned Court 

Order. 

26 In the premises, the First Respondent makes the submission that leave 

to appeal should be refused on the grounds that: 

26.1 It is not in the interest of justice for this Court to grant leave to 

 appeal. 

26.2 There are no substantial points of law of factual issues of great 

 importance which justify the appeal. 

26.3 The appeal bears no prospect of success. 

26.4 The appeal in any event does not raise a constitutional issue. 
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27 I turn now to deal ad seriatim with some of the allegations made in the 

Applicant’s affidavit: 

28 AD PARA 5 

28.1 Lepheana was the accounting officer of the Applicant as contemplated by 

the provisions of section 55 of the Local Government: Municipal Systems 

Act 32 of 2000 when the court orders of 31 July and 18 September 2014 

were granted. 

 

28.2 At all relevant hearings, attorneys and counsel represented the Applicant 

and its functionaries. Prior to the granting of each of these two court 

orders, argument having commenced, the hearings on both days were 

stood down to enable the parties to hold discussions, take instructions, 

after which agreement was reached on the settlement agreements, 

subsequently made orders of court. 

 
 

28.3 I admit that no formal application was moved to join Lepheana or cite him 

personally. 

 

28.4 Save as aforesaid, the remaining contents of this paragraph are denied. 

To avoid repetition, my response to the Applicant’s contention that the 

breach of the court order of 31 July 2014 cannot be visited by contempt 

proceedings is dealt with fully in paragraph 29 below. 

 

 

29 AD PARA 11.2 – 11.3 
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29.1 I deny the contents of these paragraphs or that Lepheana’s rights in 

terms of section 35 of the Constitution were violated and in 

amplification, point to the following: 

 

29.1.1 a mandamus was ordered against the Municipal Manager in 

terms of the agreed court order of 31 July 2014; 

 

29.1.2 the 31 July 2014 court order, having been agreed, was not 

appealed against or set aside and still stands; 

 

 

29.1.3 it is not the Applicant’s case that prior to 18 September 

2014, it had complied with the court order of 31 July 20148; 

 

29.1.4 contrary to the Applicant’s assertion that the court order of 

18 September 2014 was obtained ex parte and unbeknown 

to it, it was in fact, obtained by agreement between the 

parties, duly represented in court9; 

 

 

29.1.5 the court order of 18 September 2014 is clear and 

informative in terms of what was required of Lepheana; 

 

29.1.6 the 18 September 2014 court order, having been agreed, 

was not appealed against or set aside and still stands; 

                                                 
8
 Application for leave to appeal - paragraph 86, Application papers – page 484 paragraphs 

18 and 20. 
9
 Application papers – page 529 – 530 paragraphs 6 -7. 
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29.1.7 this court order allowed Lepheana a period of 16 court 

days to prepare himself for the hearing of 6 November 

2014 and show cause why he should not be found in 

contempt of court for non-compliance with the 31 July 

2014 court order; 

 

29.1.8 Lepheana reviewed, corrected and commissioned the 

explanatory affidavit dated 15 October 201410; 

 
 

29.1.9 at all relevant times, Lepheana had legal representation; 

 

29.1.10 during the contempt proceedings on 6 November 2014 , 

having regard to papers filed by the First Respondent, his 

counsel conceded that he bore the evidentiary burden of 

discharging the presumption of wilful non-compliance with 

the 31 July 2014 court order by establishing a 

reasonable doubt; 

 

 

 

29.1.11 at no stage between 18 September and 6 November 

2014 was a complaint of a violation of his right to a fair 

trial, dignity or equality raised nor was the First 

                                                 
10 Application papers – pages 530 – 531 paragraph 10. 
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Respondents engaged with a view to exercise any such 

of his rights; 

 

29.1.12 Lepheana, an admitted advocate 11 , participated in the 

hearing of 6 November 2014 without objection having 

regard to proceedings he then considered irregular; 

 
 

29.1.13 I am advised that whilst it is undesirable and unusual for 

a court to mero motu order the giving of oral evidence, 

rule 6 (5) (g) extends a wide discretion to the court and in 

proper circumstances, the presiding judge may, in his 

discretion, decide to do so12. In this case, Lepheana was 

afforded a further opportunity to discharge the onus he 

bore, as the explanatory affidavit filed fell short of this. 

 

29.2 I am advised that the Constitutional Court has mero motu13: 

29.2.1 instituted contempt proceedings by issuing a rule nisi, 

similar to the one in casu for non-compliance with a 

supervisory order it had issued, also similar to the one in 

casu; 

 

29.2.2 laid down that committal for contempt can be ordered in 

civil proceedings for punitive or coercive reasons; 

                                                 
11

 Application papers – page 477 paragraph 4.4. 
12

 Santino Publishers v Waylite Marketing 2010 (2) SA 53 at 56 – 57 paragraphs [5]. 
13

 Pheko and Others vs. Ekurhuleni Metropolitan Municipality and another CCT19/11 – 7 May 
2015. 
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29.2.3 cited with approval, the finding of the Fakie case that, 

though the protection afforded by section 35 of the 

Constitution must be imported into contempt proceedings, 

a respondent in contempt proceedings is not “an accused 

person” as envisioned by section 35 of the Constitution 

and the protections afforded to such person should not 

supersede the capacity of a non-state litigant who may 

not have administrative might to establish motive. 

 

 

30 AD PARA 14 

30.1 I deny the contents of this paragraph in so far as they are not 

 consistent with what is stated below.  

 

30.2 I state that the settlement agreement made an order of court on 

28 March 2013 was entered into between the Applicant and the 

First Respondent only, was for the repayment of the arrear debt 

and the identification of disputed issues requiring resolution by 

negotiation between the two parties. The other Respondents 

were not involved. 

 

 

31 AD PARA 15 

31.1 I admit the contents of this paragraph, subject to what is stated 

in the synopsis paragraph aboveError! Reference source not 
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found. and hereinafter. The First Respondent alone instituted 

the application heard on 31 July 2014 to recover arrear amounts 

owed by the Applicant and to obtain the supervisory orders 

referred to more fully above.  

 

31.2 Whilst he may have been getting to grips with his new role, as 

alleged, prior to this, and with effect from May 2013, Lepheana 

was the Director Corporate Services 14 , responsible for the 

management of service delivery and legal matters of the 

Applicant, and ought to have been familiar with the litigation he 

describes as having “a long history”. 

 
 

32 AD PARA 16 

Save to emphasize that the agreement was made an order of court 

 with obligations towards court, I admit the contents of this paragraph. 

 

33 AD PARA 17 

33.1 I repeat the contents of paragraph 28 above. 

 

33.2 Lepheana’s contention that the 31 July 2014 was in “essence a 

 contract”: 

33.2.1 should be read in the context I detail above in the 

 synopsis paragraphError! Reference source not found. 

                                                 
14

 Application papers page 479 paragraph 9 and pages 556 – 557 paragraph 7. 
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regarding the circumstances  surrounding the granting of 

the court order; 

 

33.2.2  is in fact a clear indication of his disregard of the 

supervisory nature of the court order in question having 

regard to the reporting obligations attendant upon such 

court order. 

 
 

33.3 Save as aforesaid, the remaining contents of this paragraph are 

 denied. 

 

34 AD PARA 18 

34.1 I repeat the contents of paragraphs 29 and 33 above and deny the 

 contents under reply to the extent of their inconsistency with the 

 repeated paragraphs. 

35 AD PARA 19 

35.1 I admit the contents of this paragraph, but deny that they offer any 

 assistance to the case of the Applicant, nor that they are at all 

 relevant. 

36 AD PARA 20 

36.1  I deny the contents of this paragraph and repeat the contents of 

 paragraphs in the synopsis aboveError! Reference source not 

found. and 33.2 above. 
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36.2 In so far as the extract from the Mansell v Mansell case is sought 

 to be relied upon for the submission made in the paragraphs under 

 reply read with its heading, I am advised that: 

36.2.1 that court was concerned with the antecedent question 

whether the court should make an agreement which sought 

to vest the plaintiff with a relief not available to it in law an 

order of court merely on the consent of the parties; 

36.2.2 nowhere in that passage does the court find that the breach 

of a court order arrived at by agreement between the cannot 

be visited by contempt proceedings; 

36.2.3 having regard to the capacity in which Lepheana acted, the 

First Respondent was entitled to the relief made an order of 

court on 31 July 2014 by agreement between the parties 

and the enforcement of those orders are legally practical; 

36.2.4 quiet to the contrary, the First Respondent is entitled to the 

orders sought for payment of arrear amounts for electricity 

supplied and not paid for plus interest as well as those in 

the form of supervisory orders, which orders created 

obligations on the Applicant to report to the court to enable 

the latter to ensure compliance15; 

36.2.5 in fact, the court’s finding in the very same extract relied 

upon by the Applicant supports the view that orders made 

                                                 
15 Minister of Health v Treatment Action Campaign (No2) 2002 (5) SA CC 721 at 763 para 
129. 



 

 18 

by consent obviate the need for further legal action, 

facilitating immediate execution, being enforcement. The 

contempt proceedings currently challenged in fact seek to 

enforce a supervisory court order made by consent. 

37 AD PARA 21 

37.1 I admit the contents of this paragraph only in so far as they are 

 consistent with what I aver in paragraph 36 above, in addition to 

 the further averments I make below. 

37.2 I am advised that the Tasima16 case: 

37.2.1 correctly makes the finding that the Munsell dicta relied 

upon by the Application merely raised but did not answer 

the question as to what would be the position where an 

order of court records an agreement, but fails to clarify 

whether the agreement is of the species that entitles the 

First Respondent in this case to proceed direct to 

execution17; 

37.2.2 defined the test for approaching this question as comprising 

in the examination of the provisions of each court order 

which makes reference to an agreement between the 

parties and ascertaining whether properly interpreted, it 

imposes specific obligations towards the court, the breach 

                                                 
16

 Tasima v Department of Transport 2013 (4) SA 134 GNP 
17

 Application papers - page 150 - paragraph 62. 
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of which could be visited by contempt proceedings and if so, 

what the content of those obligations is18. 

37.3 I refer the court to the wording of order numbered 2 read with order 

 numbered 3; order numbered 4 and order numbered 5 in the 31 

 July 2014 order, all of which undoubtedly imposed obligations on 

 the Applicant towards court. 

37.4  At the hearing of 31 July 2014, in the presence of their legal 

 representatives, the matter was specifically postponed to 11 

 September 2014, and on that date, further to an agreement 

 between the parties to enable the filing of the reports ordered by 

 the court, the matter was postponed to 18 September 2014. 

37.5 It was when, at the appearance of 18 September 2014, the 

 Applicant’s failure to comp ly with these orders was all too apparent 

 to the court during argument, that the presiding judge expressed 

 his inability to resolve the matter in the absence of the Applicant’s 

 compliance with the 31 July 2014 court order, that the matter was 

 adjourned to enable the parties to craft what became the order of 

 18 September 2014. 

38  AD PARA 22 

38.1 I repeat the contents of paragraphs 37.3 to 37.5 above and admit 

 the contents hereof only in so far as they are consistent with these 

 paragraphs. 

                                                 
18

 Application papers - Page 151 – 152 – paragraphs 71 – 72. 
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38.2 I deny any insinuation that the First Respondent’s approach to 

 court may have been achieved in a manner other than as set out in 

 of paragraphs 37.3 to 37.5 above. 

 

39 AD PARA 23 

39.1 I deny the contents of this paragraph to the extent of their 

 inconsistency with what I aver in paragraphs 36.2 and 377 above. 

40 AD PARA 24 

40.1 I reiterate the contents of paragraph 29 above and deny the 

 contents of the paragraph under reply to the extent of their 

 inconsistency with what I aver in that paragraph. 

41 AD PARA 25 

41.1 I deny the contents of this paragraph in so far as they detract from 

 the obligations imposed on the Applicant towards the court by the 

 31 July 2014 order and what is averred below. 

41.2 I point out that Lepheana’s contention that efforts to resolve the 

 dispute it had with the First Respondent was consequent upon the 

 granting of the 31 July 2014 and following those negotiations, he 

 harboured a genuine belief that “a political compromise had been 

 reached” is misleading. 

41.3 The truth is that: 
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41.3.1 negotiations under the auspices of COGTA commenced on 

or about 14 July 2014; 

41.3.2 the court sanctioned negotiations with Eskom, though 

initiated consequent on such court order, largely proved 

ineffective, with no resolution achieved, for the reasons set 

out in the First Respondents reporting affidavit to the court 

dated 11 September 2014.19 It is common cause from the 

extracts below that the Applicant filed no such report as 

required by the court order; 

41.3.3 in paragraphs 12 and 13, pages 480 - 481 and paragraph 

18 page 484 of his affidavit explaining why he should not be 

held in contempt of court, he is under no illusion that he 

harboured no such belief, whether or not mistaken. He 

categorically states in the last line of paragraph 12 that: 

   “I trusted that the issue could be resolved during  

   negotiations” ; 

  in paragraph 13 that: 

   “I emphasised that the problem was being  

   investigated at provincial level and that the MEC’s for 

   Finance and Cooperative Governance and  

   Traditional Affairs were involved in efforts to resolve 

   the problems”;  

                                                 
19 Application papers - Pages 394 – 405. 
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  and in paragraph18 that: 

  “In as much as I did not report to the above 

Honourable Court on reasons for non-compliance 

with the payment obligations of the Municipality in 

terms of the July order, I repeat that, in good faith, I 

did not deem it necessary in view of the negotiations 

and discussions which were underway with Eskom’s 

offic ials, to burden the above Honourable Court with 

unnecessary reports and affidavits. I was under the 

bona fide, but obviously mistaken belief that that 

Eskom’s officials would accept and appreciate the 

explanation and circumstances with which the 

Applicant was confronted and that it was accordingly 

not necessary to report the reasons for non-payment 

to the above Honourable Court.” 

42 AD PARA 26 

42.1 This allegation is misleading in so far as it suggests that the 

 Applicant had no part in the granting of the court order of 18 

 September 2014. On page 531 of the main application papers, 

 paragraph 13 of the affidavit for condonation of the late filing of its 

 explanatory affidavit (“the condonation application”), dated 17 

 October 2014, Lepheana confirms that the court order of 18 

 September 2014 was reached by agreement and that he partook 

 by giving instructions for its formulation. 
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42.2 The court record will bear out the fact that the Applicant was legally 

 represented at all hearings, namely, 31 July, 18 September and 6 

 November 2014, that on 31 July 2014 the hearing was postponed 

 to 11 September 2014 and by a further agreement between the 

 parties, once more postponed to 18 September 2014 to afford the 

 First Respondent an opportunity to review a proposed payment 

 plan which was only made available on 4 September 201420 as 

 part of its report in terms of paragraph 3 of the 31 July 2014 court 

 order and that no other Respondent approached the court for any 

 relief as alleged. 

42.3 I admit the remaining contents of this paragraph subject to what is 

 stated above and paragraphs 37.3 to 37.5 above. 

43 AD PARA 27 

43.1 I admit the contents of this paragraph.  

43.2 I point out that this court order of 18 September 2014, agreed to 

 by both parties and confirmed before the presiding judge, also 

 imposed obligations on the Applicant towards the court regarding 

 the contempt issue, and was the basis on which the hearing of 6 

 November 2014 was held. 

44 AD PARA 28 

44.1 I repeat the contents of paragraph 31, the synopsis paragraph 

 above and 29.2 above. 

                                                 
20

 Application papers - Page 400 - 401 – paragraph 9 – 14. 
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44.2 I state further that in its report in the form of an affidavit required in 

 terms of paragraph 3 of the 31 July 2014 court order, and served 

 on the Applicant on 11 September 201421, the First Respondent, 

 having detailed instances of non-compliance on the part of the 

 Applicant, intimated that at the hearing of 18 September 2014, it 

 would seek an order directing the Applicant through the Municipal 

 Manager to give reasons for non-compliance with the 31 July 2014 

 court order and reasons why the Municipal Manager of the 

 Applicant should not be held in contempt of court. 

44.3 The remaining contents of this paragraph are denied in so far as 

 they are not consistent with what is stated above. 

45 AD PARA 29 

45.1 I am advised that the law recognises the competency of the courts 

 to grant supervisory orders against state functionaries in the guise 

 of Municipal Managers, at the pain of the finding of contempt in the 

 event of non-compliance22. 

45.2 It is remarkable that in none of the explanatory affidavits of 

 Lepheana, be it the one prepared by junior counsel and served 

 before court during the hearing of 6 November 201423 or the one 

 prepared by senior counsel but did not serve before court during 

                                                 
21

 Application papers - Page 404. 
22

 Pheko and Others v Ekurhuleni Metropolitan Municipality CCT and another 19/11 – 7 May 
2015. 
23

 Pages 472 – 489. 
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 the hearing of 6 November 201424, is this issue of separating his 

 private capacity from his official capacity raised as an issue. 

45.3 Save as aforesaid and to repeat the contents of paragraph 28, the 

 synopsis paragraph above and 29.2 above, I deny the contents of 

 this paragraph. 

46 AD PARA 30 

46.1 I deny the contents of this paragraph to the extent that they are not 

 consistent with what I aver in paragraphs 28, the synopsis 

 paragraph above and 29.2 herein.  

46.2 I am advised that a settlement agreement having been made an 

 order of court of 31 July 2014, with obligations imposed on the 

 Applicant through its municipal manager towards court, until 

 appealed or set aside, had the force of law attaching to supervisory 

 court orders and its non-compliance constitutes a lawful ground for 

 contempt of court proceedings25. 

47 AD PARA 31 

47.1 I have noted the contents of this paragraph. 

48 AD PARA 32 - 34 

48.1 I deny the contents of these paragraphs to the extent that they are 

 not consistent with what is stated below.  

                                                 
24

 Sub-annexure “B” to Main annexure “E” to this application.  
25

 Section of 167 and 169 of the Constitution read with the Superior Courts Act 10 of 2013 
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48.2 Lepheana’s explanatory affidavit that served before the hearing of 

 6 November 2014 appears to have been signed on 14 October 

 2014 (not 17 October 2015) and faxed back to the Applicant’s 

 attorneys on 15 October 2014 at 8:59.26 

48.3 Though in an annexure to his affidavit filed in support of the petition 

 for leave to appeal to the SCA, being annexure “D” to this 

 application, paragraph 16, he appears to become aware of the 

 senior counsel’s explanatory affidavit for the first time on 8 March 

 2015, it appears from the affidavit of Thabo Malgas (“Malgas”), the 

 Applicant’s erstwhile attorneys of record, paragraph 3.1.20 and the 

 email referred to therein, that in fact the affidavit prepared by the 

 senior counsel was emailed to him and the Chief Financial Officer 

 on 15 October 2014 at 3:29. Though referred to, this affidavit has 

 not been attached to the current application. This is annexure “D2” 

 to the petition for leave to appeal to the SCA, and for convenience, 

 is attached hereto as annexure “TM1”. 

48.4 Lepheana deposed to the condonation application 27  for the late 

 filing of his explanatory affidavit regarding the contempt scheduled 

 for 6 November 2014, and prepared by junior counsel, on 17 

 October 2014, when he knew or ought to have known about the 

 aforesaid senior counsel’s affidavit. 

48.5 In terms of paragraph 10 (page 531 of the Application papers) of 

 Lepheana’s condonation application, he appears  to have perused 

                                                 
26

 Application papers - 472 – 489. 
27

 Application papers – pages 527 – 535. 
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 the draft explanatory affidavit and made changes without reference 

 to any of either junior or senior counsel, suggesting therefor that he 

 must have been satisfied with the contents thereof. 

48.6 The affidavit of Malgas, the Applicant’s attorneys of record at the 

 time, specifically in paragraphs 3.1.18 – 3.1.26, confirms that 

 Lepheana was aware that the explanatory affidavit signed on 14 

 October 2014 was not the one from senior counsel and was 

 satisfied in submitting it for the hearing of 6 November 2014. 

48.7 In paragraphs 41.2 and 41.3 above, which I reiterate, I point out 

 grounds for the rejection of his belief that a political compromise 

 was achieved through negotiations, thereby putting an end to the 

 court proceedings. 

49 AD PARA 35 

49.1 I reiterate the contents of paragraph 44.2 above and state that the 

 court order of 18 September 2014 was not only reached by 

 agreement and very clear in terms of what it required of the 

 Municipal Manager by way of obligations to the court, but in fact 

 Lepheana responded to it in his explanatory affidavit, and in so 

 doing, not once did he seek clarity on what was required of him, or 

 seek additional time within which to comply, either as part of the 

 explanatory affidavit or at the court appearance of 6 November 

 2014. 

49.2 Save as aforesaid and to repeat the contents of paragraph 48 

 above setting out the grounds on which Lepheana was aware that 
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 the explanatory affidavit that would serve before court on 6 

 November 2014 was that settled by junior counsel, the remaining 

 contents of this paragraph are admitted. 

 

50 AD PARA 36 

50.1 I deny that during the hearing of 6 November 2014 Lepheana 

 approached us for purposes of discussing a possible settlement.  

50.2 Save as aforesaid, and to deny that any constant and continued 

 engagement referred to in the paragraph under reply complied with 

 the obligations imposed by the court order of 31 July 2014, as 

 borne out by his explanatory affidavit, the contents of this 

 paragraph are admitted. 

51 AD PARA 41 - 42 

51.1 the Applicant’s counsel conceded, and this is borne out by the 

 record, that as Lepheana was informed of the court order of 31 

 July 2014, Lepheana bore the evidentiary burden of rebutting the 

 presumption of wilfulness and mala fides and that Lepheana, an 

 admitted advocate, did not object to what he considered irregular, 

 but acted in line with the counsel’s submissions referred to above.  

51.2 I repeat the contents of paragraph 42.1 above and deny that 

 Lepheana was ambushed, nor had he not been given an indication 

 of the contempt charges against him nor was he alerted to the 
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 possibility of the giving of evidence, which is why he ensured the 

 attendance of the Chief Financial Officer, whose presence in court 

 he referred to whilst giving evidence. 

51.3 In addition, Lepheana’s explanatory affidavit dated 15 October 

 2014 was before court and/or with his legal representatives. 

51.4 Save as aforesaid, and to deny that the court was compelled to 

 refer the matter to prosecutorial authorities (an aspect already 

 canvassed elsewhere in this affidavit) the remaining contents of 

 these paragraphs are admitted 

52 AD PARA 47 

52.1 I deny the contents of this paragraph, repeat the contents of 

 paragraph 46.2 above and state that except for orders 1 and 2, 

 which were occasioned by the Applicant’s non-compliance with the 

 negotiated and agreed order of 31 July 2014 and order 3, which 

 was granted at the instance of the Applicant, there is nothing 

 untoward with the rest of the orders. 

53 AD PARA 48 

53.1 I repeat the contents of paragraphs 28.1 and 29.1.2 above and am 

 further advised that our law recognises that state functionaries in 

 his position can be held liable for contempt for non-compliance with 

 a mandamus where they had not been cited in proceedings28. 

                                                 
28

 City of Johannesburg Metropolitan Municipality v Hlophe (1035/2013) [2015] ZASCA 16 (18 
March 2015) 
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53.2 Save as aforesaid, the contents of this paragraph are denied. 

54 AD PARA 56 - 60 

54.1 I repeat the contents of paragraphs 29.2 above in denial of these 

 allegations.  

54.2  I am further advised that the authority relied upon by the 

 Applicant is distinguishable from this case and Pheko in that: 

54.2.1 it dealt with contempt proceedings summarily for 

scandalizing the court after the court was functus officio and 

not in respect of non-compliance with its own supervisory 

interdict incorporating a mandamus; 

54.2.2 contempt proceedings were initiated by the judge, against 

whom the criticism was leveled after conclusion of 

proceedings, unlike in this case, where contempt 

proceedings where initiated by agreement between the 

parties prior to the conclusion of the main case and in 

respect of a supervisory interdict. 

54.1 Save as aforesaid, the contents of this paragraph are denied. 

 

55 AD PARA 64 

55.1 I deny the contents of this paragraph and refer the court to paragraphs 38 

 – 50 of the judgment for the relevant findings, where the court a quo 

 considered and weighed the evidence submitted by both parties, as 
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 contained on pages 394 – 567 of the court papers, in addition to the oral 

 evidence given, which was found by the court a quo, took the matter no 

 further. 

56 In any event, the allegations under reply contradict the contents of paragraph 

of 72 of the affidavit under reply, where Lepheana states the following “I was 

given no opportunity to challenge the evidence used to establish my guilt and 

in fact was only made aware of the consideration used in determining same 

in the actual judgment”. 

 

57 AD PARA 67 

57.1 Save to reiterate that the failure to file the report was wilful and mala fides 

 as found by the court a quo for the reasons set out therein, the remaining 

 content of this paragraph is denied and I repeat the contents of 

 paragraphs 31.2, 33.1Error! Reference source not found. and 49.12. 

58 AD PARA 68 

59 I deny the contents of this paragraph to the extent that they are not 

consistent with the contents of paragraph 48 above. 

 

60 AD PARA 86 

60.1 I deny that the explanation furnished discharges the burden of proof 

 pIaced on Lepheana and admit that it falls short of meeting that standard. 

60.2 In amplification of the denial I repeat the contents of paragraph 28.1 and 

 31.2 above and emphasize that Lepheana voluntarily agreed to the terms 
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 of the orders in question and had the ability to solicit the necessary 

 assistance from his co-employees, yet in his words, for whatever reasons, 

 “deemed it unnecessary” to furnish a report the court. 

 

 

 

61 AD PARA 93 

61.1 I deny the contents of this paragraph. I am advised that the court order of 

 18 September 2014, was of final effect (not subject to alteration), 

 definitive of the rights of the parties and/or had the effect of disposing of at 

 least a substantial portion of the relief claimed in the main proceedings29 

 and therefor appealable.  

61.2 In the alternative, I am advised that acquiescence can be inferred from the 

 unequivocal act inconsistent with the intention to appeal which in the case 

 of the Applicant comprise in: 

61.2.1 failure to note an appeal against the decision of 18 September 

 2014; 

61.2.2  the signature and submission by Lepheana of his explanatory 

affidavit dated 15 October 2014; 

61.2.3 participation in the hearing of 6 November 2014 without objection; 

 and 
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 Zweni v Minister of Law and Order [1993] 1 All SA 365 (A). 



 

 33 

61.2.4 assuming the order is not appealable, failure to institute motion 

 proceedings to obtain an order setting aside the court order of 18 

 September 2014, on the grounds now relied upon.30 

62 AD PARA 94 - 95 

62.1 I deny the contents of this paragraph. To avoid repetition, I repeat the 

 contents of paragraphs 28.1, the synopsis paragraph above, 46.2 and 

 29.2 above. 

63 AD PARA 96 

63.1 I deny the contents of this paragraph. I am advised that this contention is 

 without substance as it does not detract from the lawfulness of the court’s 

 judgment and authority: 

63.1.1 as stems from the provis ions of Section of 167 and 169 of the Constitution 

read with the Superior Courts Act 10 of 2013;  

63.1.2 in so far as it is in line with the provisions of section 27 of the Electricity 

Regulation Act, 4 of 2007; and 

63.1.3 in so far as it is supported by the decision of Pheko. 

64 AD PARA 97 

In the premise, I submit that, factual and legal grounds have been set out to 

demonstrate that there are no reasonable prospects of success for the 

proposed appeal and that leave should accordingly be denied. 
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 Cape Killarney Property Investments (Pty) Ltd v Mahamba and others [2001] 4 All SA 479 
(A). 
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_________________________ 

       DEPONENT 

 
 

Signed and sworn before me at BLOEMFONTEIN  on this the    

day of                  DECEMBER 2015 after the deponent declared 

that she is familiar with the contents of this statement and 

regards the prescribed oath as binding on her conscience and 

has no objection against taking the said prescribed oath. There 

has been compliance with the requirements of the Regulations 

contained in Government Gazette R1258, dated 21 July 1972 (as 

amended). 

 

 

   

_________________________ 

           COMMISSIONER OF OATHS 

FULL NAMES: 

CAPACITY: 

ADDRESS: 

 


