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Introduction 

 

 

1. On 31 July 2009, in the North Gauteng High Court ("the 

High Court"), Makhafola AJ, as he then was, by 

consent made an Order of Court1 regulating the 

                                            

1  Volume 2: p. 122-126, Founding Affidavit: Contempt Application-Annexure 

“FA-4”. 
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methodology whereby the first applicant ("the 

Commissioner") would process medical accounts 

submitted by the respondent in relation to medical 

aid provided to employees by medical practitioners 

("the Order"), as envisaged in the Compensation for 

Occupational Injuries and Diseases Act, 130 of 1993 

("COIDA"). 

2. En passant, it is pointed out that the methodology 

contemplated in the Order is at variance with the 

claim process as prescribed in COIDA.2  It is 

respectfully submitted that it is wrong and imprudent 

for parties to devolve methodologies of payment from 

State funds outside the defined and regulated 

processes legislated upon.  This not only prefers3 one 

                                            
2  COIDA: Section 43;  Vol 2:  pp. 171-174, paras 16-17, Answering Affidavit: 

Contempt Application (Affidavit by Selby Lethabo Masalesa ("Masalesa"), on 

behalf of the Commissioner. 

3  Cf. Vol 1:  p 48; para 15, Founding Affidavit: Contempt Application. 
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claimant above others, but promotes litigation as a 

tool to achieve private interests to the prejudice of 

those who comply with the law.  

3. On 17 July 2013, the respondent issued an application 

in the High Court seeking orders that the 

Commissioner is in contempt of paragraphs 1, 2, 5, 

and 6 of the Order, seeking an appropriate sanction, 

payment of R368 849 214,00, alternatively the amount 

of R127 152 278,00, interest and punitive costs.4 

4. The High Court dismissed the application to declare 

the Commissioner in contempt of the Order.  

Significantly prior to the hearing in the High Court the 

                                            
4  Vol 1: p.1-3; Notice of Motion: Contempt Application. 
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monetary claims in dispute in the application had 

been resolved and paid.5 

5. On appeal, the Supreme Court of Appeal (“SCA”) 

overturned the finding of the High Court, and 

declared the first applicant, Shadrack Shivumba-

Homu Mkhonto, to be in contempt of paragraphs 1, 2, 

5 and 6 of the Order, sentenced him to undergo three 

months’ imprisonment, suspended for a period of five 

years on condition that he is not convicted of 

contempt of Court within this period, and made costs 

orders in favour of the respondent.6 

                                            
5  Vol 5: pp 499-500; para 8.1, Respondent’s Answering Affidavit: Application for 

Leave to Appeal.  (This fact was disclosed to the High Court and the SCA at 

the respective hearings.) 

6  Vol 5: p 459-475 at 474, para 21, Judgment and Order of the SCA. 
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The issues 

6. We submit that the SCA’s identification of the issue in 

paragraph 16 of its judgment as follows:  "The only 

question was whether the Commissioner rebutted the 

evidential burden resting on him"7 is too narrow and 

restrictive in nature in dealing with contempt 

proceedings apropos orders of civil Courts. 

7. First, whilst it is so that a settlement agreement made 

an Order of Court changes the status of the 

settlement agreement; this results in the underlying 

dispute being settled and becoming res judicata.8  It 

is not a necessary corollary that a breach of such 

Court Order results in the justification of committal 

proceedings against the party allegedly in breach of 

the Order of Court.  The effect of a settlement 

                                            
7  Vol 5: p.471; line 18-19, Judgment and Order of the SCA. 

8  Eke v Parsons (2016) SA 37 (CC).  



 - 6 - 
 
 

 

agreement being made an Order of Court is that 

ensuing litigation will relate to non-compliance with 

the Order, and not the original underlying dispute. 

8. Secondly, as a principle and policy consideration, our 

Courts will not resort to incarceration arising from 

breach of an Order of Court where other remedies 

are available (cf. Hofmeyr v Fourie 1975(2) SA 590 (C) 

at 594G-H).  In Pheko v Ekurhuleni City 2015 (5) SA 600 

(CC), this Court at paragraph 37 aptly illustrated the 

principle as follows: 

“However, where a court finds a recalcitrant 

litigant to be possessed of malice on balance, 

civil contempt remedies other than committal 

may still be employed.  These include any 

remedy that would ensure compliance, such as 

declaratory relief, a mandamus demanding the 

contemnor behave in a particular manner, a 
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fine and any further order that wouldy have the 

effect of coercing compliance.”  

9. In the circumstances, we submit, that even if the 

finding by the SCA that the Commissioner was 

recalcitrant is correct, committal was neither 

competent nor appropriate; the SCA exercising its 

powers, should in the circumstances have granted 

orders foreshadowed in the Eke judgment, namely 

“declaratory relief, a mandamus, a fine or any further 

order that may have the effect of coercing 

compliance.” 

10. In this case, with respect, the SCA erred in material 

respects; (i) it was conceded by the respondent’s 

counsel in argument before the SCA that before 

judgment in the High Court, the respondent was paid 

in full.  This concession also appears in the 

respondent’s affidavit opposing the application for 
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leave to appeal to this court.9  Thus, the application 

itself for the incarceration of the Commissioner was 

motivated by malice and vengeance.  This is not an 

application in which the integrity of the Court is 

sought to be protected – the application is directed 

to the enforcement of a money order.  In truth and in 

fact, the application is engineered to embarrass the 

Commissioner. 

11. (ii) It was not the conduct of the Commissioner that 

resulted in non-performance.  On the contrary, the 

cause of the payments to the respondent being 

delayed was the legislative regulatory framework not 

being adhered to by the respondent.    

12. Thirdly, the nature of the breach does not damage 

the administration of justice (S v Mamabola 2001 (3) 
                                            
9  Vol 5: pp 499-500; para 8.1, Answering Affidavit: Application for Leave to 

Appeal, read together with para 8 (p.440), Founding Affidavit: Application for 

Leave to Appeal.  
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SA 409 (CC).  The Mamabola judgment and the 

reasoning inherent therein emphasises the principle 

that contempt proceedings which may result in the 

incarceration of the person accused of bringing the 

administration of justice into disrepute is reserved for 

serious and specific kind of cases.  It is not a remedy 

the Court should lightly entertain.  It is reserved for 

those cases where the conduct of the wrongdoer 

attacks the integrity of the Court or undermines the 

administration of justice and the rule of law.  This is not 

such a case.   

13. The Court should not encourage breaches of an 

Order of Court to mero moto result in contempt 

proceedings.  Other than flooding the Courts with 

applications for contempt of Court, the true worth 

and value of a Court and its orders is demeaned by 

permitting this practice.  In each case, a Court will be 
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required to evaluate the nature of the breach 

apropos infringements of other fundamental rights 

such as the right to dignity, the value of freedom and 

rights to freedom of speech and other core value 

rights.  Thus, resort to contempt applications, is 

reserved for those genuine cases where the 

wrongdoer deliberately and maliciously embarks on a 

pattern to undermine the worth, integrity and 

standing of a Court and its orders.  We submit that this 

is not such a case, and the SCA’s haste to categorise 

this case as one of contempt of Court meriting 

criminal censure is fundamentally flawed on the facts 

of the case and for policy considerations.   

14. Fourthly, there was no evidential material placed 

before the SCA that Mr Mkhonto was informed of the 

offence of which he was charged with sufficient 

detail to answer the charge.  Whilst Mr Mkhonto was 
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not charged criminally, the contempt proceedings 

sought a criminal sanction, namely that of 

incarceration.  Hence, we submit that he was entitled 

to all the procedural safeguards ordinarily afforded to 

an accused person.  This, as the Court observed in 

paragraph 53 of the judgment in Mamabola 

“embraces a concept of substantive fairness.” 

The approach of the SCA 

15. The SCA wrongly, we submit, limited the enquiry10 on 

the principles enunciated in Fakie N.O v CCII Systems 

(Pty) Ltd,11 namely an applicant in contempt 

proceedings must prove (i) the existence of the order; 

(ii) the service of such order (or notice thereof) and 

(iii) non-compliance with the order.  Once these three 

elements had been proven beyond a reasonable 

                                            
10  Vol 5: p.471; para 15, Judgment of the SCA. 

11  2006 (4) SA 326 (SCA).  
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doubt then, “unless the respondent provides 

evidence raising a reasonable doubt as to whether 

non-compliance was wilful and mala fide, the 

requirements of contempt will have been 

established”.12  

16. The onus to prove the contempt beyond reasonable 

doubt remains on the applicant seeking the finding of 

contempt. Thus, Compensation Solutions (Pty) Limited, 

the respondent in this application, bears the onus to 

establish wilfulness and mala fides on the part of the 

Commissioner beyond reasonable doubt.  

17. The Commissioner placed before the Court, we 

submit, undisputed objective facts that there was no 

wilful disregard of the Order and that the conduct of 

the Commissioner, exercising and executing statutory 

duties, was not mala fide.  Not only this, the 

                                            
12  Fakie: para [41] (at 344). 
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respondent in its founding affidavit in the contempt 

application adduced evidence which in itself 

discharged the evidentiary burden that rested upon 

the Commissioner to provide “evidence raising a 

reasonable doubt as to whether non-compliance was 

wilful and mala fide”.13 

18. The 75-day order, as referred to by the parties, 

depicting a timeframe inconsistent with the 

applicable legislation and preferring14 the respondent 

above other service providers could not be complied 

                                            
13  Fakie: at p.344 (para [41]). 

14  Cf. Vol 1: p.48, para 14.5, Founding Affidavit: Contempt Application.  This 

contains a quotation (from an affidavit made on behalf of the Commissioner 

in answer to a previous application by the respondent) where the 

Commissioner precisely referred to the Order having the effect of prioritising 

the Respondent’s claims for payment to the prejudice of other service 

providers, which preferential treatment breaches the equality clause in the 

Constitution.  The SCA, we submit, erred in finding that the statement shows 

that the Commissioner “clearly viewed the [Respondent’s] claims as a 

nuisance and the settlement order itself as one which … could [be] 

ignore[d]…”.  See also:  Vol 5: p. 471; para 17, line 24-25, Judgment of the 

SCA. 
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with nor adhered to for good reason.   The common 

cause facts in this context are the following: 

18.1. Once an incident occurs where an employee is 

injured or contracts a disease, this is reported to 

the Fund. The claim is, as a first step, registered 

on the Fund's system.15 

18.2. The system is a computerized system which was 

not always reliable. 

18.3. In its founding papers in the contempt 

application, the respondent refers to five (5) 

attempted solutions which were implemented 

by the Commissioner in order to address the 

difficulties faced as a result of the unreliable 

systems.  They are the: 

                                            
15  Vol 2: p. 164; para 4, lines 19-21, Opposing Affidavit- Contempt Application; 

Vol 2: p 172; para 17.1, line 11-13, Opposing Affidavit- Contempt Application. 
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18.3.1. change from e-claims to ICM;16 

18.3.2. advance payment agreement 

("APA");17 

18.3.3. MSO system;18 

18.3.4. tender;19 and  

18.3.5. RMA system.20 

18.4. The E-claims system, which was used prior to       

1 October 2011, had its weaknesses, became 

outdated and had shortcomings.21 

                                            
16  Vol 1: p 54, para 15, Founding Affidavit-Contempt Application. 

17  Vol 1: p 61, para 16, Founding Affidavit-Contempt Application. 

18  Vol 1: p 71, para 17, Founding Affidavit-Contempt Application. 

19  Vol 1: p 81, para 18, Founding Affidavit-Contempt Application. 

20   Vol 1: p 86, para 19, Founding Affidavit-Contempt Application.  

21  Vol 1: p 54; para 15.2, line 17-19, Founding Affidavit-Contempt Application.  
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18.5. The change in the software processing from E-

claims to ICM, which Siemens IT Solutions 

("Siemens") was appointed to manage, 

resulted in unforeseen consequences. The 

change from E-claims to the ICM system 

resulted in the creation of a backlog. The 

respondent, in the founding papers in the 

contempt application, states that "major 

deficiency in the workflow process of ICM" is 

that it had "no intelligent workflow indexing 

system".22 

18.6. Because the E-claims system was being used 

for all claims that had been submitted prior to 

1 October 2011, and all claims subsequent 

                                            
22  Vol 1: p 58, para 15.5.3, Founding Affidavit-Contempt Application. 
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thereto rested on the ICM system, a further 

backlog resulted.23 

18.7. In an attempt to alleviate the difficulties 

created by the implementation of the ICM 

system, the Commissioner resorted to the 

Advance Payment Agreement ("APA").24 In 

general, the APA was used to pay the 

respondent certain amounts of money before 

claims had been validated in accordance 

with COIDA. The agreement was cancelled as 

a result of the Auditor-General advising the 

Commissioner that the agreement was 

                                            
23  Vol 1: p 60, para 15.5.5, Founding Affidavit-Contempt Application. 

24  Vol 1: pp 61ff, para 16, Founding affidavit: Contempt Application.  
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unlawful and in breach of the provisions of the 

Public Finance Management Act, 1 of 1999.25 

18.8. Because of the difficulties created by the ICM 

system, the Commissioner resorted to 

implementing the MSO system. In its founding 

papers, in the contempt application the 

respondent contends that the MSO system is 

inefficient.26 

19. It is respectfully submitted that a mere reading and 

consideration of the respondent's founding papers in 

the application for contempt, demonstrates that the 

Fund under the control of the Commissioner to 

remedy the deficiencies in processing and paying 

claims cannot be regarded as wilful and mala fide on 

                                            
25  Vol 3: pp. 281-282; para 699.4; Answering Affidavit- Contempt Application 

read together with para 725.1 at p. 292. 

26  Vol 1: pp72-73, para 17.4, Founding Affidavit-Contempt Application. 
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his part.  This, with respect, discharged the evidentiary 

burden resting on the Commissioner. 

20. It is, with respect, submitted that the SCA erred in 

finding that it is the Commissioner that should have 

deposed to an affidavit; the test is whether the 

Commissioner adduced evidence to rebut the 

inference that his non-compliance was not wilful and 

mala fide. 

21. Having regard to the contents of the founding 

affidavit in the contempt application read together 

with paragraphs 16 to 69927 of the answering affidavit 

in that application deposed to on behalf of the Fund 

by Masalesa, a senior medical payments practitioner, 

it cannot, with respect, be found that non-

compliance with the 75-day order on the part of the 

                                            
27  Vol 2: p171 to Vol 3 p. 282, Answering Affidavit: Contempt Application. 
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Commissioner was wilful and mala fide.  We submit, 

with respect, that the SCA is incorrect. 

 Shadrack Shivumba-Homu Mkhonto 

22. The first applicant was the Commissioner, in particular 

when the matter was heard in the High Court.  By the 

time the matter was heard by the SCA, he was no 

longer the Compensation Commissioner.28   

23. The respondent concedes it pursued in the High Court 

the issue of contempt of court and not the monetary 

claims because they had been paid.29  Contempt of 

Court is not an issue inter partes; it is an issue between 

the Court and the party who has not complied with 

                                            
28  Vol 5: p. 500, para 8.2, Answering Affidavit: Application for Leave to Appeal. 

29  Vol 5: pp. 499-500, para 8.1, Answering Affidavit: Application for Leave to 

Appeal. 



 - 21 - 
 
 

 

the mandatory Order of Court,30 and contempt of 

Court has serious implications for effectiveness and 

legitimacy of the legal system and the judicial arm of 

government,31 but, we submit, this must be tempered 

judiciously and, in the context of this case, with 

compassion. 

24. The respondent's affidavit opposing leave to appeal 

to this Honourable Court is imbued with elements of 

vengeance, vindictiveness and self-interest.  First, it 

would appear that the respondent suggests that this is 

not a constitutional matter.32  Incarceration, or the 

threat thereof, infringes the right to freedom and 

                                            
30  Federation of Governing Bodies of South African Schools (Gauteng) v MEC for 

Education, Gauteng 2002 (1) SA 660 (T). 

31  Victoria Ratepayers Association v Greyvenouw CC and Others 2004 (3) All SA 

623 (SE). 

32  Vol 5: p. 495, para 4.1, Answering Affidavit: Application for Leave to Appeal 

and p. 505 para 11.2.  
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security of the first applicant, as well as his dignity.33  

Secondly, the consistent and persistent threats of the 

respondent of employing criminal measures 

demonstrates insensitivity on the part of the 

respondent and its officers, as well as its legal 

representatives, of the issues which plague the 

Commissioner's office.   

25. In paragraphs 13.334 and 13.435 of Van Wyk's affidavit 

opposing the application for leave to appeal it is 

stated that the respondent is – 

 "… considering laying a criminal charge against Mr 

Masalesa, and more in particular for perjury.   It is 

considering laying similar charges against several 

other officials of the Compensation Fund.  We have 

commenced drafting of papers to this end. 

                                            
33  Coetzee v Government of the Republic of South Africa 1995 (4) SA 631 (CC), 

1995 10 (BLCR) 1282 (CC). 

34  Vol 5: p. 506, para 13.3, Answering Affidavit: Application for Leave to Appeal 

35  Vol 5: p. 506, para 13.4, Answering Affidavit: Application for Leave to Appeal 
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 These charges stem from these officials committing 

perjury in affidavits filed in opposition to the 

respondent's various applications for summary 

judgment, where they state, inter alia, that 

accounts had been validly rejected, whilst they 

had in fact not, something that is proved by the 

fact that the applicants paid those very same 

accounts subsequent to making these allegations 

under oath." 

26. In paragraph 8.736, Van Wyk states as follows: 

 "The reality is that since the application forming the 

subject matter herein was launched in July 2013, 

the respondent has issued no less than 19 

summonses against the applicants that in total 

encompasses accounts to the value of 

R422,678,590.00 that remained unpaid for longer 

than 75 days with all the summonses being based 

on on-going breaches of the same order forming 

the subject matter of this case.  The respondent is in 

fact currently preparing a fourth application to 

have the second and third applicants held in 

contempt of this same order." 

                                            
36  Vol 5: p. 501, para 8.7, Answering Affidavit: Application for Leave to Appeal. 
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27. It is submitted that this strategy of employing litigation 

against the Fund and its officials serves the financial 

interest of the respondent, which is involved in 

factoring "medical aid accounts rendered in respect 

of IOD claims."37   

28. Against the self-interest concerns of the respondent, 

and in context utilising litigation in terrorem to extract 

payment from the Fund and its officials, must be 

measured the responsibility of the Compensation 

Commissioner, and the officials of the Fund to ensure 

that before payment is made there has been 

compliance with the statutory prescripts embodied in 

COIDA for payment. 

                                            
37  Vol 5: p. 497, para 6.3, Answering Affidavit: Application for Leave to Appeal. 
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Concluding submissions 

29. Upon payment, Compensation Solutions (Pty) Limited 

should not have pursued the contempt application, 

other than for costs, if in fact costs were not tendered 

by the applicants.38 

30. Contempt proceedings produce no real remedy for 

Compensation Solutions (Pty) Limited, who was and 

should primarily be concerned with the debt being 

paid.39 

31. The motivation for the contempt proceedings was 

improper; we submit that it is a reasonable inference 

                                            
38  An order for the payment of money cannot be the basis of an order for 

committal for contempt.  Such proceedings are only competent where the 

Court has ordered the respondent to do a certain thing in a certain way 

(Hankin v Hankin 1932 WLD 190 at 192).  The ordinary consequence of the 

non-fulfilment of a money judgment is not liability to be committed for 

contempt of Court; it is execution (Swanepoel v Bovey 1926 TPD 457 at 458).  

39  Cf  Nyathi v MEC for the Department of Health, Gauteng 2008 (5) SA 94 CC at 

page 118E-F, para 76 
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that it was influenced by considerations other than 

protecting the integrity of the Court and matters 

pertaining to the rule of law or the administration of 

justice. 

32. The respondent, being an aggrieved party had other 

remedies. 

33. In any event, on the facts of the case, there was no 

wilfulness or malicious conduct on the part of the 

Commissioner. 

34. In the circumstances, we submit that  

34.1. The late delivery of the application for leave to 

appeal be condoned with costs being in the 

cause; 

34.2. The application for leave to appealbe granted 

with costs; 
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34.3. The appeal upheld with costs and the Orders 

made by the SCA be set aside and substituted 

with an Order that the appeal is upheld with 

costs. 

N A CASSIM SC 

S K HASSIM SC 

M A DEWRANCE 

Counsel for the Applicants  

Chambers, Sandton and Pretoria 

19 January 2017 


